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PAYNE v. BRITISH TIME RECORDER COMPANY, |, 
LIMITED, AND W. W. CURTIS, LIMITED. ee 


(1920. P. 674] 


Practice—Parties to Action—Joinder of Defendants—Relief claimed against 
two Defendants in the Alternative—Joinder of Different Causes of Action— 
Common Question of Fact—Discretion of Court—Order xv., 7. 4. 


Under Order xvi., r. 4, which provides for the joinder of defendants, 
a plaintiff is entitled to join several defendants in respect of several and 
distinct causes of action subject to the discretion of the Court to strike 
out one or more of the defendants if it thinks it right to do so. 

As a general rule where claims by or against different parties involve 
or may involve a common question of fact bearing sufficient importance 
in proportion to the rest of the action to render it desirable that the whole 
of the matters should be disposed of at the same time, the Court will 
allow the joinder of plaintiffs or defendants, subject to its discretion as’ 


to how the action should be tried. 


TIME 
RECORDER 
Co. 
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‘The plaintiff entered into a contract with the B. Co. to supply them 
with certain printed cards which should conform to certain specimens 
supplied to him by them. In order to carry.out that contract he entered 
into a contract with the W. Co. to supply him with the cards which he 
had agreed to supply, and paid for them. The cards were duly sent to 
the B. Co. by the W. Co. by the direction of the plaintiff, but the B. Co. 
refused to accept them on the ground that they did not conform to the 
specimens supplied by them to the plaintiff. The plaintiff brought an 
action against the B. Co. and the W. Co. claiming as against the former 
the price of the goods sold and in the alternative as against the W. Co. 
damages for breach of contract in not supplying the cards in accordance 
with thespecimens. The B. Co. and the W. Co. made separate applications 
to the Master to have their respective names struck out as defendants, 
which he refused, and his decision was affirmed by A. T. Lawrence J. 
On appeal :— 

Held, that the Court had a discretion as to allowing the joinder of the 
two defendants, and that as there was a common question of fact to be 
tried, namely, whether the cards were in accordance with the specimens 
supplied, the Court would in the exercise of that discretion allow the two 
defendants to be joined in one action. 

Decision of A. T. Lawrence J. affirmed. 


APPEALS from two orders of A. T. Lawrence J. 

The action was brought by the plaintiff against the British 
Time Recorder Co., Ld., and W. W. Curtis, Ld. 

The statement of claim delivered was as follows :— 

“1. The plaintiff is a supplier of stationery and office 
requirements and carries on business at 6 Derby Lane, in 
the City of Coventry. 

“2. By a contract partly verbal and partly in writing 
contained in a letter written by the plaintiff to the defendants, 
the British Time Recorder Co., Ld., dated June 25, 1818, 
and in a letter dated June 27, 1918, from the same defendants 
to the plaintiff, and afterwards confirmed by two written 
orders from the same defendants to the plaintiff dated 
respectively July 29, 1918, and August 29, 1918, the said 
British Time Recorder Co., Ld., agreed to purchase from 
the plaintiff the following clock cards—viz., 280,000 Inter- 
national, 280,000 Rochester and 245,000 National as set 
out in the order of July 29, 1918, and 210,000 cards of various 
types as set out in the order of August 29, 1918. The said 
cards were to be paid for at the rate of 10s. per 1000, and it 
was a term and condition of the said contract that they 
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should respectively conform to certain specimens submitted 
by the said British Time Recorder Co., Ld. 

“3. By a contract partly verbal and partly in writing, 
particulars of which so far as it is in writing are set out in 
an estimate from the defendants, W. W. Curtis, Ld., addressed 
to the plaintiff and dated June 18, 1918, and an order from 
the plaintiff to the same defendants dated July 1, 1918, the 
defendants, W. W. Curtis, Ld., agreed to manufacture and 
deliver to or in accordance with the instructions of the plaintiff 
clock cards of the number and description set out in the 
preceding paragraph. The said cards were to be charged 
for at the rate of 8s. 3d. per 1000, and it was a term and 
condition of the said contract that they should respectively 
conform to the specimens referred to in the last preceding 
paragraph. Particulars of the orders dated July 29, 1918, 
and August 29, 1918, referred to in para. 2 hereof were 
on or about July 30, 1918, and August 30, 1918, respectively 
given to the defendants, W. W. Curtis, Ld., by the plaintiff. 

“4. The defendants, W. W. Curtis, Ld., knew that the 
said clock cards were required by the plaintiff for the purpose 
of supplying the same to the British Time Recorder Co., Ld., in 
performance of the contract referred to in para. 2 hereof. 

“‘ 5. The defendants, W. W. Curtis, Ld., have manufactured 
the said clock cards and have in accordance with the instruc- 
tions of the plaintiff delivered. the same to the defendants, 
the British Time Recorder Co., Ld., and have, save as to the 
sum of 100/., been paid therefor by the plaintiff. Particulars 
and dates of the said deliveries amounting altogether to 
1,016,245 cards have been furnished by the plaintiff’s solicitors 
to the solicitors of the defendants, the British Time Recorder 
Co., Ld., in a letter dated February 13, 1920. 

“6. The defendants, the British Time Recorder Co., Ld., 
have refused to accept or pay for the said clock cards 
and have rejected or returned the same to the defendants, 
W. W. Curtis, Ld., alleging that the said cards are not in accord- 
ance with the said contracts and/or not in accordance with the 
said specimens. The plaintiff has been unable to find a 


“market for the same. 
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“7 he plaintiff says that the defendants, the British 
Time Recorder Co., Ld., have wrongfully refused to accept 


‘or pay for the said clock cards and have wrongfully rejected 


and returned the same to the defendants, W. W. Curtis, Ld. 

‘8. Alternatively the plaintiff says that the clock cards 
as delivered by the defendants, W. W. Curtis, Ld., to the 
defendants, the British Time Recorder Co., Ld., were not 
in accordance with the specimens and/or the contracts 
referred to in paras. 2 and 3 hereof. 

“9 The defendants, W. W. Curtis, Ld., on the other hand 
allege that the said clock cards are in accordance with the 
said contracts and with the said specimens and that the 
defendants, the British Time Recorder Co., Ld., are not 
entitled to reject the same. 

“The plaintiff claims :— 
(A) Against the defendants, the British Time Recorder 


- Co., Ld., 509]. Os. 8d. agreed price and carriage of clock cards. 


sold and delivered. 


PARTICULARS. elteee ds 

1,016,245 cards at 10s. per 1000 x bran 508, fabhes. 
Carriage ae a sa ms at or 514 5 
£514 0 8 

By cash received on account Se ms ange 5 0 0 
£509 0 8 


“ Alternatively against the defendants, the British Time 
Recorder Co., Ld., 5091. 0s. 8d. damages for breach of contract. 

“ Alternatively against the defendants, W. W. Curtis, Ld., 
damages for breach of contract. 


PARTICULARS OF SPECIAL DAMAGE. 
Loss of purchase price and carriage payable by £ 
the defendants, the British Time Recorder Co., 
Ld., as set out above ah gs ve Lae eet 
By amount due from the plaintiff to the defend- 
ants, W. W. Curtis, Ld., as mentioned in 
para. 5 hereof .. ae ne ae sae UU en) ee 


nm 
[ov 


£414 0 8 
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The defendants, W. W. Curtis, Ld., applied to the Master 
for an order that the writ of summons in the action and the 


service thereof on them and all further proceedings might — 


_ be set aside as against them or alternatively that the writ 
of summons and all subsequent proceedings might be amended 
by striking out their names and so much thereof as referred 
to them. 

A similar application was made to the Master by the British 
Time Recorder Co., Ld. 

The two applications were heard together by Master 
Chitty on July 12, 1912, and were dismissed by him, and 
on appeal to the judge his orders were affirmed by 
A. T. Lawrence J. on July 30, 1920. 

Both the defendants appealed. 

On November 1, 1920, the two appeals came on for hearing 
together before the Court of Appeal, consisting of Bankes, 
Scrutton and Atkin L.JJ., and were adjourned in order that 
the pleadings might be completed. 

On November 12, 1920, the defendants, W. W. Curtis, Ld., 
delivered their defence by which they alleged that the plaintiff 
accepted the cards supplied by them as being in accordance 
with their contract with him, and therefore could not in any 
event claim to reject any cards as against them. They 
further alleged that it was the settled notorious custom of 
the printing trade in the United Kingdom or alternatively 
of all printers or printing firms and companies belonging 
to the Federation of Master Printers of Great Britain and 
Ireland that all complaints in respect of bad printing or 
printing not up to sample or not according to contract must 
be made within ten days from the receipt of the goods or 
alternatively within such reasonable time as the type remained 
set up, and that no complaint could be made or was effective 
which was made after the expiration of such ten days or such 
reasonable period as aforesaid; that the said custom was 
an implied term of the contract between the plaintiff and 
these defendants and that the complaints (if any) were too 
late and that the plaintiff was not in law entitled to make the 
‘ game. By their counterclaim these defendants counterclaimed 
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the sum of 101. 19s. 11d. as the price of goods sold and 
delivered by these defendants to the plaintiff. 

‘On November 24, 1920, the defendants, the British Time 
Recorder Co., Ld,, delivered their defence by which they 
alleged that the cards were not in accordance with the 
contract between the plaintiff and these defendants and were 
not in accordance with the said specimens, and by their 
counterclaim they counterclaimed (1.) damages for breach of 
warranty and (2.) payment of the sum of 30]. 19s. for work 
done and money paid at the request of the plaintiff. 

The appeals were heard together on January 11, 1921. 


St. John Field for the defendants, W. W. Curtis, Ld. 

Tt is submitted (1.) that as a matter of law these defendants 
cannot be joined and (2.) that to do so would be inconvenient 
and that the Court in the exercise of its discretion ought 
not to allow them to be joined. 

The fact that there is one common question of fact to be 
determined is not sufficient to justify a plaintiff in joining 
two defendants. The allegation as to custom applies only 
to the plaintiff’s contract with these defendants. It is plain 
on the pleadings that it is inconvenient that these two actions 
should be tried together. There is not, it is submitted, an 
absolute discretion in the Court to join defendants in respect 
of separate and distinct causes of action. 

There is no irreconcilability in the cases. There are no 
doubt certain dicta which are difficult to reconcile with one 
another, but they were not necessary to the decision of the 
particular cases. 

The real explanation of the decision in Thomas v. Moore (1) 
is to be found in the statement in the judgment of Bankes L.J. 
where he says that “ The defendants were content that their 
cases should be treated in bulk and not dealt with separately.” 
That accounts for there being no application before trial 
to have the statement of claim struck out as embarrassing. 
There was no decision in that case whether or not it was 
right to join the defendants. The case does not therefore 


(1) [1918] 1 K. B. 555, 570. 


2 K. B. KING’S BENCH DIVISION. 


assist the plaintiff. Under Order xvt., rr. 4, 7, it is submitted, 
two separate and distinct causes of action cannot be joined 
against two separate and distinct defendants unless either 
_ (i) there is some link, contractual or otherwise, between the 
defendants or (ii) there is in substance one injury, whether 
in tort or contract, and the question is whether both or which 
of two defendants is responsible therefor. 

[Scrutron L.J. In In re Beck (1) Swinfen Eady L.J. 
stated that those rules must in modern practice be construed 
liberally.] 

All the cases are, it is submitted, reconcilable with the 
proposition submitted. The only real difficulty is caused 
by obiter dicta as to the absolute discretion of the Court. 
Smurthwaite v. Hannay (2) was a case of joinder of plaintiffs. 
There several shippers ‘of cotton joined as plaintiffs, and 
it was held by the House of Lords that r. 1 of Order xvt., 
as it then stood, dealt only with parties and not with joinder 
of causes of action. In consequence of that decision the 
rule was altered to its present form. 

In Thompson v. London County Council (3) decided after 
the alteration of the rule the plaintiff brought an action 
against two defendants, and it was held that as the causes 
of action were in respect of separate torts the two defendants 
could not be joined although the resulting damage might be 
the same in each case. There was there no link between the 
two defendants. See also Pope v. Hawtrey (4); Greenwood v. 
Greenwood. (5) In Compania Sansinena de Carnes Congeladas 
v. Houlder Brothers & Co. (6) Vaughan Williams L.J. said : 
‘“* According to my view, in a case where there is no pretence 
for saying that the respective causes of action, in respect of 
which several defendants are joined, are other than separate 
and distinct causes of action, the fact that those causes of 
action arise out of the same transaction is not a sufficient 
ground for allowing the defendants to be joined in the 
same action.” Those remarks, it is submitted, apply to 


(1) (1918) 87 L. J. (Ch.) 335. (4) (1901) 85 L. T. 263. 
(2) [1894] A. C. 494. (5) (1908) 100 L. T. 68. 
(3) [1899] 1 Q. B. 840. (6) [1910] 2 K. B. 354, 362. 
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this case. See also Munday v. South Metropolitan Electric 
Light Co. (1) 

(Scrutron L.J. The difficulty is to reconcile: Thompson 
v. London County Council (2) with the subsequent decisions. ] 

[Lorp SteRNDALE MLR. referred to Oesterreichische Export 
A.-G. v. British Indemnity Insurance Co. (3)] 

Even if the Court has a discretion to allow the joinder of 
the defendants it is a judicial discretion which must be exercised 
in accordance with the decided cases. Here two contradictory 
cases are set up against the defendants, and there is no reported 
case in which contradictory cases have been allowed to be 
joined. 

[Scrurron L.J. In Cowen v. Wright (4) contradictory 
claims were set up.]| 

In that case there was a contractual link, and the first 
defendant’s repudiation of authority really invited the joinder. 

H. J. Rowlands for the defendants, the British Time 
Recorder Co. I adopt in toto the arguments put forward 
on behalf of the other defendants. The view formerly taken 
in chambers was that separate and distinct causes of action 
could not be joined as against separate defendants. Then 
came the alteration of r. 1 and the result has been that 
practitioners have been in difficulties as to what the rule now 
is: There has been a doubt in chambers as to what the 
limitation to the rule now is. 

J. F. Eales for the plaintiff was not called upon to argue. 


Lorp STERNDALE M.R. These are appeals from two orders 
of A. T. Lawrence J. affirming the decision of the Master, 
the question being whether two defendants were properly 
joined in an action under Order xvi., r. 4. The appeals 
were argued on two grounds : first it was contended that there 
was no power under the rule to join the defendants in the 
circumstances of the case, and, secondly, that even if there 
were power, the joinder ought not to be allowed, and that the 


(1) (1913) 29 Times L. R. 346; (2) [1899] 1 Q. B. 840. 
[1913] W. N. 90. (3) [1914] 2 K: B, 747. 
(4) (1857) 8 E. & B. 647. 
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Court in the exercise of its discretion ought to strike out 
one of them. 

The matter arises in this way. The plaintiff who carries 
on business as an office supplies company entered into a 
contract with the British Time Recorder Co. to supply them 
with certain clock cards which should conform to certain 
specimens supplied to him by the company. In order to 
enable him to carry out that contract he entered into a 
contract with W. W. Curtis, Ld., to supply him with the 
cards which he had agreed to supply to the British Time 
Recorder Co. He paid most of the price to W. W. Curtis, Ld. 
The British Time Recorder Co. refused to pay for the cards 
supplied to them on the ground, as they alleged, that they 
did not conform to the specimens to which they had contracted 
they should conform. 

It does not appear on the pleadings that the specimens 
supplied by the British Time Recorder Co., Ld., were the same 
as those supplied by the plaintiff to W. W. Curtis, Ld., but 
I think there is no substantial doubt that they were all the 
same in each case. The plaintiff brings his action against 
the British Time Recorder Co., Ld., for the price of the goods 
sold and, in the alternative, against W. W. Curtis, Ld., for 
breach of contract in not supplying the goods in accordance 
with the specimens whereby he had suffered damage. 

The action was brought against the two defendants on 
different contracts and the amount payable is not the same 
in each case. The plaintiff’s claims are therefore inconsistent 
in this sense, that the plaintiff can in one event recover against 
the British Time Recorder Co., but not against W. W. Curtis. 

The first point taken was that the plaintiff had no right 
under Order xvi., r. 4, to join the two defendants. That 
rule provides: “All persons may be joined as defendants 
against whom the right to any relief is alleged to exist, whether 
jointly, severally, or in the alternative. And judgment 
may be given against such one or more of the defendants 
as may be found to be liable, according to their respective 
liabilities, without any amendment.” The argument was 
this. It was said you must apply this test, that in order 
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to join two distinct causes of action there must be some link 
between the two defendants or the damage to the plaintiff 
must be common to both of them. The first observation 
to be made on that is that that proposition is not to be found 
inthe rule. But it is said that it is to be found in the decisions 
of this Court. I do not think that is so. The decisions of 
the Court are certainly not consistent. Some part of the 
inconsistency is to be found in this that, after the alteration 
of the rule to its present form in consequence of the decision 
in Smurthwaite v. Hannay (1), the Courts have not always taken 
notice of the alteration. I think what Fletcher Moulton L.J. 
said with regard to those decisions in. Compania Sansinena 
de Carnes Congeladas v. Houlder Brothers & Co. (2) is correct. 
‘“* A number of decisions of the Court of Appeal have also been 
cited to us. I confess that I find it difficult to reconcile all 
those decisions, and so I am driven back upon the plain 
meaning of the words of r. 4, which, as I have said, appear 
to me clearly to contemplate such a case as the present.” 
I agree that the cases made by the plaintiff against the two 
defendants are not the same. They are sued on different 
contracts, in the one case for the price of goods sold and in 
the other for damages, and the amounts claimed differ in 
each case. But the words of limitation sought to be read 
into the rule are not to be found there. I think, as I said 
in Thomas v. Moore (3) that “ joinder of parties and joinder 
of causes of action are discretionary in this sense, that, if they 
are joined, there is no absolute right to have them struck 
out, but it is discretionary in the Court to do so if it thinks 
right.” I said that because I thought that was the conclusion 
established by Compania Sansinena des Carnes Congeladas v. 
Houlder Brothers & Co. (4) and the subsequent case of Oester- 
reichische Export A.-G. v. British Indemnity Insurance Oo. (5) 
It was argued that those two cases did not support my propo- 
sition. I think what was said in those cases by Fletcher 
Moulton L.J. and Buckley L.J. does support the proposition 


(1) [1894] A. C. 494, (3) [1918] 1 K. B. 555, 565. 
(2) [1910] 2 K. B. 354, 366. (4) [1910] 2 K. B. 354. 
(5) [1914] 2 K. B. 747. 
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I stated in Thomas v. Moore.(1) And in another case of 
In re Beck (2) Swinfen Eady L.J. stated the proposition 


in much the same way. I think therefore that the first point — 


fails and that there is power to join these defendants, but 
that that is subject to the right of the Court to order either 
one of them to be struck out. I do not think there is any 
decision which governs the exercise by the Court of its 
discretion in this case. 

I agree that as regards the question of discretion this case 
is not the same as any of the decided cases. It is very near the 
line. Questions are raised between the plaintiff and one of 
the defendants which are not raised between him and the 
other defendants, but there is one very important question 
which is common to both defendants—namely, whether the 
cards were up to sample. If that is decided the rest of the 
case is mere fringe. 

But then there are other questions as for example the 
question of custom raised by one of the defendants as to which 
I will only say that it is difficult at first sight to see how it applies 
to the plaintiff. Then there is the question of the separate 
counterclaims and there is the question as between the 
plaintiff and one of the defendants as to whether the plaintiff 
did not admit that the clock cards were not up to sample 
and ask them to return them. But there is, as I say, one main 
question which is common, and the learned judge who tries 
the case will be able under Order xvi., r. 5, to avoid any 
injustice being occasioned to one of the defendants by reason 
of the fact that some of the questions do not concern them. 
That rule provides: “It shall not be necessary that every 
defendant shall be interested as to all the relief prayed for, 
or as to every cause of action included in any proceeding 
against him; but the Court or a judge may make such order 
as may appear just to prevent any defendant from being 
embarrassed or put to expense by being required to attend 
any proceedings in which he may have no interest.” That 
rule seems to me quite sufficient to prevent any injustice 


(1) [1918] 1 K. B. 555, 565. 
(2) (1918) 118 L. T. 629, 631; 87 L. J. (Ch.) 335. 
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being done to a defendant who is not interested in subsidiary 
questions ‘which concern only another defendant. 

I had some doubt at first whether the statement of claim 
in this case was not embarrassing, but I have come to the 
conclusion that on the whole it is not so embarrassing that 
the Court ought to strike out one of the defendants. 

Even if the Court were to strike out one of these defendants 
the only result would be that another action would be brought 
by the plaintiff against them and the two actions would be 
tried by the same judge. 

I think therefore that no good objection is shown for striking 
out one of these defendants. 

The appeals must therefore be dismissed with costs. 


Warrineton L.J. I am of the same opinion. The first 
question argued was whether as a matter of law, on the 
construction of r. 4 of Order XvI., its operation is subject 
to the limitation contended for on behalf of the defendants. 
That limitation was that in order to join defendants in 
respect of two separate and distinct causes of action there 
must be some contractual or other link between the 
defendants, or there must in substance be one injury suffered 
by the plaintiff from one or the other of them. On that 
point I prefer not to express an independent opinion but to 
read what was said by Fletcher Moulton L.J. in Compania 
Sansinena de Carnes Congeladas v. Houlder Brothers & Co. (1) 
and in reading it to adopt it as part of my own 
judgment. He begins by reading r. 1 of Order xvi. and 
then says: “The terms of this rule to my mind make it 
clear that Order xvi. does not now deal solely with joinder 
of parties, but also deals with joinder of causes of 
action. Considering that rule with reference to the inter- 
pretation of r. 4, it appears to me that, just as the House of 
Lords, before the alteration of that rule, construed the wide 
and general language of r. 1 by reierence to the general scope 
of the Order in which they could, as the rules then stood, 
find no intention to deal with joinder of causes of action, 


(1) [1910] 2 K. B. 354, 365. 
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SO now we are entitled to consider the meaning of the wide 
language of r. 4 as forming part of an Order which purports 
to some extent to deal with joinder of causes of action. 
Turning to rule 1 in its new form, I find that the words inserted 
are of the nature of words of restriction or qualification, which, 
while they show that it is intended by the rule to deal with 
joinder of causes of action, at the same time put some limitation 
on the joinder of causes of action which may be made under 
it. Looking at r. 4 by the light of that rule, it appears that 
the Rule Committee deemed it to be unnecessary to insert 
similar words in r. 4, and that they thought it desirable to 
keep the terms of that rule of their original width, after having 
made it clear that the Order was not limited to joinder of 
parties, but was intended to deal also with joinder of causes 
of action. The result appears to me to be that we are not 
now bound to limit the plain meaning of the words of r. 4 
by reference to a decision of the House of Lords given under 
a different state of circumstances, when Order xvi. stood 
as it was originally framed.” 

It seems to me that that exactly expresses what I desire 
to express,—namely, that the limitation, if it exists at all, 
must be found in the rule itself. In my opinion there is no 
such limitation as that on which the defendants insisted, and 
therefore, so far as the question of law is concerned, the appeal 
fails. 

Then it is said that even if that is right as a matter of 
law, yet as a matter of discretion the judge ought not to 
have taken the course he took, inasmuch as success against 
one of these defendants was incompatible with success against 
the other because the claims were not identical. But there 
is one outstanding question which is vital to the success 
of one or other of these defendants and that is whether the 
goods delivered by the defendants, W. W. Curtis, Ld., to 
the defendants, the British Time Recorder Co., Ld., were 
in accordance with the specimens submitted to them, assuming 
them to be identical with those submitted by the latter to 
the plaintiff. If the goods were in accordance with the 
‘pecimens, then it would appear practically certain that the 
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action as against the defendants, W. W. Curtis, Ld., would 
fail. On the other hand, if the cards were shown not to be 
in accordance with the specimens, then the action against 
the defendants, the British Time Recorder Co., would prima. 
facie fail because the defendants, the British Time Recorder Co., 
would in that case be entitled to refuse to accept the goods. It 
seems to me therefore that one or other of the two defendants 
would in all probability be got rid of at any early stage in 
the action. There therefore seems no reason why the judge 
who tries the action should not exercise the discretion given 
him by r. 5 of Order xvi. On the whole it seems to me that 
it is impossible to interfere with the orders made in this case. 


Scrutton L.J. I am the only member of this Court who 
is fortunate enough to have heard two arguments in this case. 
IT heard an argument of Mr. Rowlands last term when the 
appeals came before the other branch of this Court of which 
I was then a member. I then formed the opinion after 
hearing it that the appeals ought not to succeed. I have 
now heard the argument of Mr. St. John Field and my opinion 
still remains the same. 

I hope that possibly our judgment, added to the recent 
judgments of this Court, may put an end to the discussion 
as to the power of the Court to allow the joinder of 
parties. 

Order xvi. deals with joinder of parties; Order xvm. 
deals with joinder of causes of action, and it was therefore 
held in Smurthwaite v. Hannay (1) that several plaintiffs 
having separate and distinct causes of action could not join 
together in one action against the defendants. 

In that case sixteen persons, nine shippers and seven 
consignees of cotton under different bills of lading, brought 
an action against the defendants, the shipowners, for short 
delivery, and it was held by the House of Lords that the causes 
of action were separate and distinct and could not be joined 
in one action under r. 1 of Order xvi. or under Order xvut. 
or otherwise. There was a similar case in tort in Sadler v. 


(1) [1894] A. ©. 494, 
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Great Western Ry. Co. (1) where the plaintiff, who found the 
access to his premises blocked by the several and combined 
acts of the two defendants, tried to deal with them in one 
action rather as joint or several tortfeasors, and the same 
view was taken by the Court. Immediately, in consequence 
of those decisions, an alteration was made in Order xvt.: 
r. 1, which dealt with joinder of plaintiffs, was extended 
so as to include amongst those who might be joined as 
plaintiffs persons as to whom if they brought separate actions 
any common question of law or fact would arise, but this 
alteration was made subject to the proviso “that, if upon 
the application of any defendant it shall appear that such 
joinder may embarrass or delay the trial of the action, the 
Court or a judge may order separate trials, or make such other 
order as may be expedient.” Rule 4, which deals with 
joinder of defendants, was not altered. Why the proviso 
inserted in r. 1 was not inserted in r. 4 I do not know, but 
the result has been that it is now clear that the practice of 
the Court has been to read r. 4 as if it contained similar 
powers to those contained in r. 1 applying to the case of 
joinder of defendants and to put the same construction on 
r. 4 as upon r. lI. 

At first, as was said by the Master of the Rolls, this alteration 
of the rule was not appreciated. Thus in Thompson v. London 
County Council (2), decided after the alteration of the rule, 
the Court, following Sadler v. Great Western Ry. Co. (1), a case 
before the alteration, refused to allow the joinder of defendants 
in respect of separate torts, and did not even allude to the 
alteration of the rule. 

In my view, having regard to the alteration of the rule, 
neither Sadler v. Great Western Ry. Co. (1) nor Thompson v. 
London County Council (2) would now be decided in the way 
they were. 

There are later decisions which lay down that r. 4 may be 
applied to causes of action as well as to parties ; and that 
where there are common questions of law or fact defendants 
sued in respect of different causes of action may be joined. 


(1) [1896] A. C. 450. (2) [1899] 1 Q. B. 840. 
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Thomas v. Moore (1) is one of the latest of such decisions, 
and since that case was decided there has been the decision 
in In re Beck. (2) 

The result of the later decisions is that you must look at 
the language of the rules and construe them liberally, and 
that where there are common questions of law or fact involved 
in different causes of actions you should include all parties 
in one-action, subject to the discretion of the Court, if such 
inclusion is embarrassing to strike out one or more of the 
parties. 

It is impossible to lay down any rule as to how the discretion 
of the Court ought to be exercised. Broadly speaking, where 
claims by or against different parties involve or may involve 
a common question of law or fact bearing sufficient 
importance in proportion to the rest of the action to render 
it desirable that the whole of the matters should be disposed 
of at the same time the Court will allow the joinder of plaintiffs 
or defendants, subject to its discretion as to how the action 
should be tried. 

It appears to me, having regard to the recent decisions 
of the Court of Appeal, that the power of the Court to allow 
the joinder of the present defendants is unquestionable. 

In the present case A. has entered into a contract with 
B. to supply him (A.) with certain goods according to sample, 
and has also entered into a contract with C. to sell the goods 
to be supplied to him by B. according to the same sample. 
C. now says that the goods supplied to him are not according 
to sample. B. says that they are according to sample. The 
first question of fact is whether the goods which have passed 
from B. through A. to C. are sold in each case on the same 
sample. That question would soon be disposed of at the 
trial. There is then the question common to both cases: 
Are the goods according to this sample or not? If the two 
present defendants were not joined the result would be that 
there would be two actions which would be set down to be 
heard together. An application would then be made to the 
judge at the trial not to dispose of one of them until he had 


(1) [1918] 1 K. B. 555. (2) 87 L. J. (Ch.) 335. 
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heard the other, and the judge would endeavour to getinthe OA. 

evidence in both actioris and exactly the same result would _1921 

follow as if the joinder of the two defendants were allowed. Paene 
For these reasons I think that the orders of A. T. Lawrence J. Bs 


affirming those of the Master were right and that the action ae 
should proceed as at present constituted. eae oo 
I agree that the appeals should be dismissed. Scrutton L.J, 
Appeals dismissed. 
Solicitors for W. W. Curtis, Ld.: Sharpe, Pritchard & Co. 
for Roland Hollick & Co., Coventry. 
Solicitors for British Time Recorder Co., Ld.: White & 
Leonard. 
Solicitors for plaintiff: W. UM. Arnold & Co. for H. I. 
Mander, Coventry. 
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Practice—Costs—Claim and Counterclaim—Judgment for Plaintiff on Claim 
with Costs—Judgment for Defendant on Counterclaim with Costs—Taxation 
—Apportionment of Costs. 


To a claim by a landlady against her tenant for rent the tenant pleaded 
that the demised premises were uninhabitable. By way of counterclaim 
the tenant repeated the paragraphs of the defence and claimed damages. 
Judgment was entered for the landlady on the claim for 200/. and costs, 
and for the tenant on the counterclaim for 2251. and costs. On each 
side the claim and counterclaim were dealt with in one brief. 

In taxing the plaintiff’s bill of costs the taxing Master allowed the 
costs of counSel’s brief at the trial, fees to counsel, and costs and expenses 
of witnesses. In taxing the defendant’s bill of costs he allowed nothing 
in respect of these items :— 

Held, that the taxation had proceeded upon a wrong principle; and 
that costs incurred in supporting the claim and opposing the counter- 
claim ought to be apportioned by the taxing Master to the best of his 
ability and that the apportioned parts ought to be attributed to the costs 
of the claim and of the counterclaim respectively. And similarly mutatis 
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mutandis as to costs incurred in supporting the counterclaim and 
opposing the claim. 

In re Brown (1883) 23 Ch. D. 377 and Atlas Metal Co. v. Miller 
[1898] 2 Q. B. 500 discussed. 


Appray from an order of Roche J. made upon a review of 
taxation in the following circumstances. 

The plaintiff brought an action claiming 200I. rent of a 
dwelling-house No. 84 Sloane Street under a tenancy agreement 
dated February 21, 1919, whereby the premises with the 
furniture, fixtures, and effects therein were let by the plaintiff 
to the defendant from April 1, 1919, until July 31, 1919, at 
the rent of 4001. to be paid as to 200/. on April 1, 1919, 
and as to the balance on June 1, 1919. 

The defence and counterclaim were as follows: “‘ Defence— 
1. The defendant does not admit the tenancy agreement 
referred to in the statement of claim. For the true terms 
of the agreement between the plaintiff and the defendant 
the defendant will refer to the same at the trial. 2. The 
tenancy of the premises No. 84 Sloane Street in the County 
of London was a tenancy of a furnished house and it was an 
implied term of the said tenancy agreement that the said house 
was reasonably fit for occupation. 3. The said house was 
not reasonably fit for occupation in that the rooms were 
uninhabitable by reason of a very offensive smell and by 
reason thereof were dangerous to health. 4. By reason of 
the plaintiff’s breach of contract as aforesaid the defendant 
has not been able to enjoy the use of the said premises and 
has lost the benefit of the said tenancy agreement. 

“Counterclaim. 5. The defendant repeats paragraphs 1-4 
of the defence therein. 6. The defendant on April 1, 1919, 
paid to the plaintiff the sum of 2007. in respect of the rental 
of the said premises from April 1, 1919, to May 30, 1919. 
7. By reason of the breach of the implied condition aforesaid 
the defendant has been unable to enjoy the use of the said 
premises and has lost the advantage thereof. The defendant 
claims damages.”’ 

The reply and defence to the counterclaim contained the 
following paragraphs : “1, Save in so far as the same consists 
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of admissions the plaintiff joins issue on the defence herein. 
2. The said house was at all material times reasonably fit 
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for occupation and the defendant entered and took possession Gyristie 


of the same on April 1, 1919, and remained herself in 
possession and occupation of the same until May 31, 1919. 
3. The plaintiff denies that the said rooms or any of them 
were uninhabitable or dangerous to health as alleged or at all. 
4, Alternatively, if there was an implied condition or a breach 
thereof, which is denied, the defendant by entering upon 
the said premises and remaining in possession thereof as afore- 
said waived the said condition or breach. 5. Further, in the 
alternative the plaintiff, whilst still denying the alleged 
breach and that the defendant has suffered damage, brings 
into Court the sum of 50 guineas and says that the same is 
sufficient to satisfy the defendant’s counterclaim therein.” 

The case came on for trial before Sankey J. without a jury, 
and on May 20 the learned judge ordered that judgment 
should be entered for the plaintiff on the claim for 200/. 
and costs (1) and that judgment should be entered for the 
defendant on the counterclaim for 2251. with costs. (1) It 
was therefore adjudged that the plaintiff should recover from 
the defendant on the claim 200/. and costs to be taxed (1) 
and that the defendant should recover from the plaintiff on 
the counterclaim 225]. and costs to be taxed. (1) 

The taxing Master allowed the costs of the plaintiff on 
the claim at the sum of 214I. 5s. and the costs of the defendant 
on the counterclaim at 31. 0s. 5d. 

The defendant caryied in objections to the taxation. Her 
reasons for objecting were the following :— 

“The principle on which the Master has taxed the costs 
of the parties has resulted in the deprivation of the defendant 
of the whole of the costs of an issue which was the only issue 
of fact between the parties and was common to both claim 
and counterclaim notwithstanding the fact that the defendant 
succeeded on that issue and obtained judgment upon the basis 


(1) The judgments were in Form priate where the party against whom 
No. I.a in the Appendix F to the judgment is given is a married 
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of that issue being decided in her favour. The Master has 
treated the whole of the defendant’s costs (with the exception 
of a part of the items relating to the instructions for drawing 
and copying the defence and counterclaim and giving certain 
consents to extensions of time and perusing the counterclaim) 
as if they were incurred solely in connection with the claim. 
The costs of the defendant comprise items incurred partly 
in support of the defence to the action and partly in support 
of the counterclaim, and it is submitted that the Master 
ought to have apportioned the costs so incurred and to have 
apportioned similar items in the plaintifi’s bil. The items 
generally consist of brief on trial, fees to counsel and subpeena, 
and allowances of witnesses and allowances to them for 
attendance at the trial. 

“The defendant has not in these objections set out in detail 
the various items complained of as, assuming her contention 
is correct, the bill of costs will practically have to be retaxed, 
and the defendant objects to the general principle on which 
the costs have been taxed.” 

In answer to these objections the Master stated: 1. ‘‘ Where 
there is a claim and counterclaim the principle upon which 
the costs are to be taxed is that laid down in Atlas Metal Co. v. 
Miller (1) ‘The costs of the action ought to be taxed as if 
there were no counterclaim.’ Consequently whether the 
plaintiff or the defendant is given the costs of the action the 
taxing Master has to inquire with regard to each item, Is 
this an item which would have been reasonable if there had 
been no counterclaim ? So far as any item fails either wholly 
or as to part to stand that test the amount so failing must be 
taken off as not being costs of action. Similarly where either 
party is given the costs of counterclaim, the taxing Master 
has to inquire with regard to each item actually incurred, 
Is this an item which was incurred by reason of the counter- 
claim? So far as any item fails to stand that test the amount 
so failing must be taken off as not being costs of counterclaim 
for “No costs not incurred by reason of the counterclaim can 
be costs of the counterclaim’; and a portion of costs not in 


(1) [1898] 2 Q. B. 500, 504, 505. 


2K. B. KING’S BENCH DIVISION. 


fact incurred at all cannot be such costs. Counterclaims 

cost in fact less than independent actions for the same cause 

_ and the party who has to pay the costs of a counterclaim 
gets the benefit of the cheaper procedure. 

2. “Items which are common to claim and counterclaim 
must be divided by the taxing Master as best he can on the 
principle above stated, ‘but to do so is very different from 
apportioning what are properly costs of the action. Such 
costs when ascertained must be paid by the party ordered 
to pay them. They cannot have been increased by the 
counterclaim, and no part of them can be properly regarded 
as costs of the counterclaim.’ (1) 

3. “As to division of an item. I may take the case of 
defence and counterclaim. So much of the pleadings as relates 
solely to the; counterclaim I should allow as part of the 
costs of counterclaim. For instance, in this case I have allowed 
three folios for drawing, that being the amount which referred 
solely to counterclaim. I have disallowed a fee to settle 
counterclaim as that fee would have been the amount allowed 
for settling defence if there had been no counterclaim and 
therefore [it was] not incurred by the counterclaim. 

4. “If I may give another instance, I have allowed as 
costs of action the full fee to counsel on his brief as that is 
the fee I should have allowed if there had been no counter- 
claim and it was not therefore increased by the counterclaim. 
Again, the whole of the witnesses were called for defence and 
their allowances were not increased by the counterclaim. 
They would have been necessary if there had been no 
counterclaim. 

“The party attending before me did not object to the way 
in which I had dealt with the items, but to the principle. I 
overrule the objection.” 

The defendant appealed to the Judge in Chambers. Roche J., 
the judge in chambers, made an order that “The taxation 
of the costs herein be referred back to the taxing Master with 
the instructions imdicated on the answer to objections.” 
The indications given by the learned judge were these: In 

(1) [1898] 2 Q. B. 506. 
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the margin of para. 2 of the answer he had _ written, 
“This principle in my view requires a more extensive applica- 
tion in this case.’ In the margin of para. 4 he had 
written, ‘This appears to me to be wrong in principle, the 
question being what was the fee paid for. It is clear in my 
view that it was paid and received both to support the claim 
and to oppose the counterclaim. I regard the defendant’s 
counsel’s fees as similarly divisible. Some of the witnesses 
on both sides seem, as far as I can judge, to be rather witnesses 
‘on the counterclaim.” 
From this order the plaintiff appealed. 


Barrington-Ward K.C. and Basil Watson for the appellant. 
The taxing Master proceeded on the right principle. The 
appellant was given the costs of the action, that is to say the 
costs of proving the claim and incidentally of disproving the 
defence. ‘In considering what are costs of the action the 
counterclaim, as distinguished from the defence, ought to 
be disregarded. The costs of the action ought to be taxed 
as if there were no counterclaim ”: Atlas Metal Co. v. Miller (1), 
per Lindley L.J. delivering the considered judgment of the 
Court of Appeal. If there were no counterclaim in the present 
case the appellant must have been allowed the full fee to 
counsel on his brief and the costs of all the witnesses she called 
upon the issue whether the premises were habitable, because 
this was an issue in the action. 

[Baines v. Bromley (2) and In re Brown (8) were also cited.] 

Inskip K.C. and Sir H. Cassie Holden for the respondent. 
Both Baines v. Bromley (2) and In re Brown (3) support the 
view of Roche J. that costs which are common to both claim 
and counterclaim should be apportioned. The taxing Master 
has misconceived the effect of Atlas Metal Co. v. Miller (1) 
which is really not in conflict with those cases. 

[Atzin L.J. The passage which raises the difficulty is 
this: “ All the authorities agree so far, i.e., they all decide 
that a plaintiff who is to pay or be paid the costs of his action 


(1) [1898] 2 Q. B. 500, 504. (2) (1881) 6 Q. B. D. 691. 
(3) 23 Ch. D. 377. 
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no counterclaim.” (1)] 
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That is explained by the facts of the case. The plaintiffs Cyrisrm 


had lost on the claim and judgment was entered for the 
defendants on the claim with costs; and yet the taxing Master 
had allowed the plaintiffs term fees and fees for attendances 
on summonses. Where an appeal and cross-appeal were 
both dismissed with costs and, there being but one brief on 
the appeal and cross-appeal, the taxing Master disallowed 
the costs of brief and fees charged in the appellants’ bill but 
allowed the costs of brief and fees charged in the respondent’s 
bill, it was held that these costs ought to be apportioned : 
Jones v. Stott. (2) The same principle must apply. to an action 
and cross-action. 
Barrington-Ward K.C. in reply. 


ATKIN L.J. This is an appeal from the decision of Roche J. 
on a review of taxation in an action in which the plaintiff 
claimed two months’ rent of furnished premises in London. 
The defendant in her defence did not admit the agreement 
of tenancy, and went on to allege an implied term of the 
tenancy that the premises should be reasonably fit for occupa- 
tion, and a breach of that implied term. This was pleaded 
as a defence to the action for rent. Then the defendant 
repeated this allegation of the implied term, and further 
stated that she lost the benefit of the tenancy agreement 
after having paid 200/. rent, and counterclaimed damages 
for breach of the implied term. At the trial of the action 
before Sankey J. the plaintiff contented herself by simply 
proving the agreement of tenancy and the rent due, and left 
the defendant to make out her case. Sankey J. held that the 
plea was no defence to the claim for rent, but that there was 
an implied term that the premises should be habitable and a 
breach of that term by the plaintiff, and in the result he gave 
judgment for the plaintiff for 200/. and costs on the claim for 
rent and for the defendant for 225/. and costs on the counter- 
claim for damages. Beyond all doubt the substantial issue 


(1) [1898] 2 Q. B. 506. (2) [1910] 1 K. B. 893. 
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which caused the expense was the issue whether or not there 
was a breach of the implied term that the premises should be 
habitable. The Master has taxed the costs. To state his 
conclusion is enough to show that there is some flaw in his 
reasoning. He has taxed the plaintiff’s costs at 214/. 5s., 
and the defendant’s costs at. 3/. 0s. 5d.; and the defendant, 
who won on the issue involving nearly all the expense, is 
allowed 3i., while the plaintiff who succeeded on an unopposed 
allegation recovers 214/. That must be wrong. 

When objections were taken to the taxation the Master in 
his answer relied on Atlas Metal Co. v. Miller. (1) After citing 
a passage from that case that “the costs of the action ought 
to be taxed as if there were no counterclaim,” he states how 
he arrived at his conclusion. He says “I have allowed 
three folios for drawing ”’—the counterclaim—“ that being 
the amount which referred solely to counterclaim. I have 
disallowed a fee to settle counterclaim as that fee would 
have been the amount allowed for settling defence if there 
had been no counterclaim and therefore [it was] not incurred 
by counterclaim.” He goes on to say “If I may give another 
instance, I have allowed as costs of action the full fee to 
counsel on his brief as that is the fee I should have allowed 
if there had been no counterclaim and it was not therefore 
increased by the counterclaim.” 

In my view the position he ought to have taken up is this: 
He got an order that the plaintiff should recover 2001. and 
costs to be taxed and that the defendant should recover 
2251. and costs to be taxed. In one sense he must tax the 
costs of the claim on the footing that there is no counter- 
claim, and the costs of the counterclaim on the footing that 
there is no claim; but that is subject to this overriding 
condition, that he must ascertain what are the costs really 
incurred by the plaintiff in establishing his claim and really 
incurred by the defendant in establishing his counterclaim. 
When that has been done then any costs saved to the defendant, 
by reason of there being a claim and counterclaim instead 
of two separate and distinct proceedings commenced by 

(1) [1898] 2 Q. B. 500. 
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two separate writs and conducted as two separate actions, 
are not to be allowed to the defendant, because they are 
not costs incurred by the defendant, but saved to him. 
Take for example the term fees mentioned in Atlas Metal Co. v. 
Miller (1); if in that case there had been judgment for the 
defendants on the counterclaim with costs and the Master 
had allowed term fees in their bill of costs, there, inasmuch 
as the defendants instead of having incurred had been spared 
those fees, it would have been wrong to allow them those fees 
in their bill of costs. To that extent the costs of a counter- 
claim are to be taxed as if there were no claim, and the costs 
of a claim are to be taxed as if there were no counterclaim ; 
but it must be remembered that the Master has to ascertain 
what costs have in truth and in fact been incurred by 
the plaintiff in bringing and prosecuting the action and 
what costs have in truth and in fact been incurred by the 
defendant in litigating the counterclaim. In the present 
case, of the costs incurred by the plaintiff some were incurred 
because he had to bring an action for rent; but others were 
incurred because he had to oppose a counterclaim. These 
latter were not his costs of the action but are his costs of the 
counterclaim. The same principle applies when the question 
is, What are the defendant’s costs of the counterclaim ? The 
Master rightly accepted the view that such costs as are common 
to both claim and counterclaim are to be divided ; but when 
he finds a set of costs which may be common to both claim 
and counterclaim and finds that the plaintiff is not charging 
any more than he would if there was no counterclaim, he 
allows the plaintiff all he claims. That is wrong. The 
question is, Did the plaintiff incur all those costs because of 
his claim? If they were incurred in part on account of the 
claim and in part on account of the counterclaim, the plaintiff 
cannot have them all. Take the case of counsel’s brief at 
the trial. There is one brief and one fee, but the brief is 
to support the claim and to resist the counterclaim, and the 
fee is for both services. It cannot be said that the plaintiff 
has incurred the whole fee on account of the claim; that 
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would mean that he pays his’ counsel no fee for defending 
him against the counterclaim. It may be that counsel would 
charge one fee, but that is irrelevant ; in fact he_has performed 
two services, and the single fee remunerates him for both 
services. How the fee is to be apportioned in each case 
the Master must decide to the best of his ability in the 
circumstances in each case. The fee is subject to adjustment. 
In the present case it has not been in fact adjusted. The 
Master must say how much of the fee is fairly attributable 
to the claim and how much to the counterclaim. 

Then as to the witnesses. Did the plaintiff incur the 
expense of calling evidence reasonably with a view of supporting 
her claim for rent? Or was the expense incurred really to 
meet the counterclaim ? If so, the expense was not properly 
attributable to the claim. If it was incurred on both accounts 
it ought to be apportioned between them. The Master has 
taken a wrong view of the purpose and object of the 
defendant’s witnesses. He reasoned thus: The defendant 
pleaded the breach of the implied term as a defence to the 
plaintifi’s claim for rent; therefore the expense of proving 
the breach is attributable to the claim. The result of this 
reasoning is that he has imputed these costs to an irrelevant 
plea and has allowed them no part or share in establishing 
a relevant and substantial counterclaim. This has produced 
a miscarriage of justice. 

The authorities bear out the opinion I am expressing. 
I need only refer to two of them. The first is In re Brown. (1) 
The claim in that case was by a builder against a sub-con- 
tractor for a debt, and there was a counterclaim for damages 
for breach of the sub-contract. Judgment was given for 
the plaintiffs, the executors of the builder who was then dead, 
for the amount of the debt and for the sub-contractor for 
damages on the counterclaim for an amount larger than the 
debt. A direction was given to a taxing Master to tax, first, 
the costs of the plaintiffs ; secondly the costs of the defendant 
of his counterclaim; and it was ordered that the amount 
of the first mentioned costs should be set off against the 

(1) 23 Ch. D. 377. 
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amount of the second mentioned costs. The question was 
on what principle the costs common to both proceedings 
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were to be disposed of. The taxing Master: had allowed Ganisrm 


in the plaintiffs’ bill all the items common to the action and 
counterclaim. The defendant contended that these items 
ought to be apportioned. Baggallay L.J. quoted with 
approval the words of Brett L.J. in Baines v. Bromley (1) : 
“T have, however, a firm opinion that where there is a claim 
with issues taken on it and a counterclaim, not a set off, 
but in the nature of a cross-action with issues on it, and 
where the plaintiff succeeds on the claim and the defendant 
on the counterclaim, the proper principle of taxation, if not 
otherwise ordered, is to take the claim as if it and its issues 
were an action, and then to take the counterclaim and its 
issues as if it were an action, and then to give the allocatur 
for costs for the balance in favour of the litigant in whose 
favour the balance turns. In such a case where items are 
common to both actions the Master would divide them.” 
Baggallay L.J. continues in his own words: ‘‘ He then draws 
a distinction between the case where there is a counterclaim 
or separate action and where the so-called counterclaim is 
by way of set off only, in which case there is only one action, 
and the decision arrived at was, as I have before mentioned, 
that the plaintiff was entitled to the general costs of action.” 
Then follows a very important passage. “ Apart from the 
authority of that case’”’—i.e., Baines v. Bromley (2)—* it 
appears to me that the principle of Saner v. Bilton (3), 
although that was a case where both parties failed, should 
be equally applicable to a case where both parties have 
succeeded. The plaintiff should recover from the defendant 
the costs of action, except so far as they are attributable 
to the counterclaim, and the defendant should recover from 
the plaintiff the costs of the counterclaim. If there are any 
costs which can be properly considered common to both 
suits, e.g., a brief fee, if there is only one brief on the claim 
or counterclaim—or the fees of assessors, or those on a 


(1) 6 Q. B. D. 691, 695. (2) 6 Q. B. D. 691. 
(3) (1879) 11 Ch. D. 416. 
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reference, or other items which can be fairly considered 
to be common to both proceedings, they should be divided.” 
The other authority I would refer to is Atlas Metal Co. v. 
Miller.(1) It is important to remember how the dispute 
arose in that case. The plaintiffs, the company, brought 
an action for damages for libel. The defendants pleaded a 
justification and counterclaimed for damages for a libel by 
the plaintiffs upon them. Judgment was entered for the 
defendants on the claim with costs and for the company 
on the counterclaim with costs. These two actions were 
quite separate and distinct. There was no common evidence. 
The defendants carried in objections to the taxation on the 
ground that “‘ The Master has taxed the costs of both parties 
as though there had been two separate and distinct actions, 
and has allowed attendances on summonses, general attend- 
ances, term fees, instructions for brief, fees to counsel thereon, 
attendances in Court, copies of documents, etc., to both 
parties, the result being that, although the defendants succeed, 
they are deprived of the general costs of the action.”’ These 
objections came before the Court of Appeal, Lindley and 
Chitty L.JJ., who held that the Master had proceeded upon 
a wrong principle. The Court expressed the view that there 
was no conflict among the authorities cited, which included 
In re Brown (2), and it is plain that the Court had no intention 
of overruling that case. Lindley L.J., who delivered the 
judgment of the Court, said (3): “ All the authorities agree 
so far, i.e., they all decide that a plaintiff who is to pay or 
be paid the costs of his action is to pay or be paid the whole 
of such costs as if there were no counterclaim.” That is so 
in a sense; but it must be remembered that “costs of his 
action’ means the costs which he has in truth incurred in 
that action. The counterclaim cannot be ignored altogether, 
because some of the costs in the litigation may in truth have . 
been incurred in the counterclaim. As Lindley L.J. said (3) : 
“Next, as to the counterclaim. The defendant has to pay 
the costs of this, and the counterclaim is to be treated as 


(1) [1898] 2 Q. B. 500. (2) 23 Ch. D. 377. 
(3) [1898] 2 Q. B. 505. 
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an independent cause of action, and, to use Lord Esher’s 
words, as if the claim did not exist. This last expression, 
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properly understood. What are costs of a counterclaim 2 
The answer must be the costs occasioned by it. No costs 
not incurred by reason of the counterclaim can be costs of 
the counterclaim. The fact that if there had been no action 
the costs of the counterclaim would have been larger, because 
the defendant would then have had to issue a writ and take 
other proceedings, does not make costs not incurred costs 
incurred, and in considering what the costs of a counterclaim 
really have been in any particular case, the costs saved by 
not bringing a cross-action cannot be treated as costs 
incurred.” Further on he said (1): “ But, as pointed out 
by Lord Esher (2), there may be costs brought in for taxation 
which have been incurred partly in support of or in opposition 
to a defence, and partly in support of or in opposition to a 
counterclaim, e.g., where there is a defence of set off equal 
to the plaintiff's demand, and a counterclaim for more than 
the plaintiff's demand. In such cases the taxing Master 
must apportion the costs as best he can, and fix the amount 
applicable to the defence and the amount applicable to the 
counterclaim.’ A proper consideration of the principles 
there laid down, and those which I have stated are the same, 
lead to the conclusion that the lines on which the Master 
proceeded were not the correct lines. The matter must be 
sent back to him that he may award how much in the plaintiff's 
bill of costs was incurred by the plaintiff in supporting her 
claim and how much of the defendant’s bill of costs was 


incurred in supporting her counterclaim, and as this was 


the view taken by the learned judge this appeal must be 
dismissed. 


Youncer L.J. I agree so completely that I refrain from 
adding anything which might be taken to modify what 
Atkin L.J. has said. The taxing Master has gone wrong 


(1) [1898] 2 Q. B. 506. 691; Shrapnel v. Laing (1888) 20 
(2) See Baines v. Bromley6Q. B.D. Q. B. D. 334. 
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©.A. in assuming that the effect of an order that the plaintiff 
1920 shall recover on the claim with costs and an order that the 
“Cunisrm defendant shall recover on the counterclaim with costs is 
Ms to give the plaintiff such a position of priority that the taxation 


PLATT. wie 
younger Lg. Of the two sets of costs must be on wholly different principles. 
As Fletcher Moulton L.J. pointed out in Jones v. Stott (1) 
that is an erroneous assumption in the case of an appeal 
and a cross-appeal. In my view it is equally erroneous in 
the case of an action and a cross-action. 
Appeal dismissed. 
Solicitors for appellant : Finnis, Downey, Linnell & Chessher. 
Solicitors for respondent : Joynson-Hicks & Co. 
We ish Ce 
: 
1920 CHIVERTON v. EDE. 
Dec. 16. 


Emergency Legislation—Landlord and Tenant—Dwelling-house—Recovery of 
Possession—Landlord an Ex-soldier—Reasonably sufficient Accommodation 
for “‘ tenant ”—Tenant’s Lodgers—Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920 (10 & 11 Geo. 5, c. 17), s. 5, sub-s. 1 (f); s. 12, 
sub-s. 1 (f) (g). 


- County Court—Practice—Payment into Court by Defendant—No Denial of 
Liability—Judgment for Defendant—Payment out to Defendant—Juris- 
diction—County Courts Act, 1888 (51 & 52 Vict. c. 43), ss. 107, 164— 
County Court Rules, Order 1x., r. 12, sub-r. 1; r. 13, sub-rr. 1, 5. 


The landlord of a dwelling-house, who had purchased it after service 
in His Majesty’s forces during the war, brought an action in the county 
court under the Increase of Rent, &c. (Restrictions), Act, 1920, s. 5, 
sub-s. 1 (f), against the tenant for recovery of possession of the house 
for his personal occupation and offered the tenant accommodation ‘n 
the same house. The tenant, a widow, was herself in occupation of 
the house with members of her family and two lodgers. She had fully 
furnished the house with her own furniture, and had for some years 
continuously let furnished lodgings on which she was in part dependent 
for her livelihood :— 

Held, that the Court, in considering pursuant to the above clause 
whether the accommodation offered to the tenant was reasonably 
sufficient in the circumstances, was entitled to have regard not only 


(1) [1910] 1 K. B. 893,902. 
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to the tenant herself and the members of her family, but also to her 
lodgers. ; 

A landlord brought an action in the county court wnder the Increase 
of Rent, &c. (Restrictions), Act, 1920, s. 5,.sub-s. 1 (f), for recovery of 
possession of a dwelling-house and mesne profits. The tenant, who took 
the view that the tenancy had not been determined and who ought not 
therefore to have made any payment into Court, by a slip paid into 
Court a sum which represented the rent for which according to her view 
she was liable, but included no sum in respect of costs, the payment 
being made without any denial of liability or defence of tender. The 
county court judge gave judgment for the defendant with costs, and 
directed that the money in Court should be paid out to her. The 
defendant undertook to pay the rent due. On appeal :— 

Held, by Lush J., that as the defendant had paid the money into 
Court without a denial of liability the judge had no jurisdiction to direct 
that it should be paid out to any one except the plaintiff; but that in 
the circumstances there was no practical purpose to be served by 
reversing the order of the judge on this point and ordering the defendant 
to repay the money to the plaintiff, she having undertaken to pay to 
him the rent due. 

Held, by McCardie J., that the judge had jurisdiction to direct that 
the money should be paid out to the defendant, and that in the cir- 
cumstances he had rightly directed that it should be paid to her. 

Brown v. Feeney [1906] 1 K. B. 563, principle applied by McCardie J. 


ApPzEAL from Southampton County Court. 

In March, 1916, the plaintiff, Frank Chiverton, a ship’s 
carpenter, joined His Majesty’s forces, when he had to give 
up the house which he rented and store his furniture, 
and his wife had to live with her parents. In April, 1919, 
the plaintiff received his certificate of demobilisation after 
having served continuously in the air forces in this country 
and also in France. The plaintiff and his wife had not since 
been able to find accommodation which was reasonably 
sufficient for them. 

On September 1, 1919, the plaintiff purchased a house, 
No. 51, Newcombe Road, Southampton, which contained 
two sitting-rooms, three bedrooms, and a combined kitchen 
and scullery, with a view to living in it and taking his 
furniture there from storage. 

At and for some time before that date, the defendant, 
Mrs. Ede, a widow, had occupied the last-mentioned house 
on a monthly tenancy at a rent of 21. 3s. 4d. a month. The 
defendant’s household consisted of herself, her daughter 
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aged nineteen, her son aged seventeen, and weekly lodgers 
by keeping whom she in part maintained herself. She had 
fully furnished the house with her own furniture. 

After having bought the house, the plaintiff saw the defend- 
ant for the first time, when he told her that he wanted one 
sitting-room and one bedroom both unfurnished and the 
joint use of the kitchen and scullery for himself and his wife, 
and made an offer to the defendant of the rest of the house 
as accommodation for her. 

The defendant declined the plaintiff’s offer and, her lodgers 
having left, she took two other weekly lodgers, a husband 
and wife, whom she provided with fire, light, cooking and 
attendance for 32s. a week. 

On September 26, 1919, the plaintiff gave the defendant 
notice to quit the house on November 1, 1919. 

The defendant paid rent down to the latter date, but 
refused to quit the house. She had ever since been willing 
to pay rent at the above rate from that date and had more 
than once offered to do so, but the plaintiff refused to 
accept any payment lest by doing so he should admit that 
the tenancy continued after that date. 

On July 26, 1920, the plaintiff brought this action against 
the defendant in the county court claiming possession of the 
house as from November 1, 1919, and mesne profits at the 
rate of 21. 3s. 4d. a month from the last-mentioned date until 
hearing or judgment. 

The defendant paid into Court a sum of 19%. 10s., 
representing 21. 3s. 4d. a month from November 1, 1919, to 
August 1, 1920, without any denial of liability or defence of 
tender. The plaintiff did not take the money out of Court. 

On August 10, 1920, the action was tried in the county court. 
The above facts were proved or admitted. The defendant 
further stated in evidence that she would not live in the same 
house as her landlord, that she could not give the plaintiff two 
unfurnished rooms as her house was already over-furnished, 
that she had had lodgers continuously, and that she would not 


leave the house unless she got another suitable in every way 
to her circumstances. 


2K. B. KING’S BENCH DIVISION. 


The county court judge in giving judgment said in effect 
that the question was whether, under the Increase of 
Rent and Mortgage Interest (Restrictions) Act, 1920, s. 5, 
sub-s. 1 (f)(1) the accommodation offered by the plaintiff 
to the defendant was reasonably sufficient in the circumstances, 
and whether the Court considered it reasonable to make 
the order for possession. The house had two sitting-rooms, 
three bedrooms, and a combined kitchen and scullery. The 
defendant was living in the house with a grown-up son and 
® grown-up daughter. She had in the house furniture 
sufficient for a larger house. For a considerable time she had 
been in the habit of letting rooms to lodgers from whom she 
got 32s. a week. The plaintiff wanted two rooms and the 
joint use of the kitchen, and offered the defendant the rest 
of the house. Even supposing that she could get rid of her 
lodgers and squeeze the furniture into four rooms, it would 
not be reasonable to require her to do so. That being so, 
the accommodation offered could not be considered reasonably 
sufficient in the circumstances. There must be judgment for 
the defendant with costs, and the money in Court would be 
paid out to her. 

The plaintiff appealed. 

The county court judge, on being asked for a note for the 
purposes of the appeal, supplied the note taken by him at 
the trial; and for the further information of the Court he 
appended a supplementary statement in writing in which he 
observed that he had fully considered all the matters brought 
to his notice, in particular the plaintiff’s position as a soldier 


(1) Increase of Rent and Mortgage house for his personal occu- 
Interest (Restrictions) Act, 1920, pation and offers the tenant 
s.5: “(1.) Noorderor judgment for accommodation on reasonable 
the recovery of possession of any terms in the same dwelling- 
dwelling-house to which this Act house, such accommodation 
applies, or for the ejectment of a being considered by the court 
tenant therefrom, shall be made or as reasonably sufficient in the 
given unless— circumstances ; ... 


: - A : é ‘ ‘and, in any such case as aforesaid, 
** (f) the landlord became the land- the court considers it reasonable to 
lord after service in any of make such an order or give such 
His Majesty’s forces during judgment.” 
the war and requires the 
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who had served during the war, and in the result the plaintiff 
(who bought the house without previous communication 
with the tenant, and long after the existence of the Rent 
Restriction Acts legislation had become a matter of notoriety) 
entirely failed to satisfy him that he was entitled to an order ; 
that he was of opinion that the accommodation which would 
be left for the tenant if the plaintiff succeeded was not in the 
circumstances reasonably sufficient, and that an order which 
would necessarily break up the household as it existed and 
oblige the defendant to send some of her furniture to a ware- 
house would not be justified, and that indeed he thought 
the house was undesirably full already ; that it was occupied 
and used just as it had been for a considerable time, and it 
was not a case where the letting of lodgings had been started 
in order to defeat the plaintiff; that if the view which he (his 
Honour) took on the question of fact was right, the rest of 
the order seemed to follow as of course; that there was no 
application to amend by adding an alternative claim for rent, 
which, on terms, he might have thought it right to allow ; 
that as his particulars of claim showed, the plaintiff brought 
the action to recover possession as at the date when the notice 
to quit expired and mesne profits from that date; that his 
entire claim was based on the defendant being as from 
November 1 wrongfully in possession, in which case the 
money remedy was not rent, but mesne profits, i.e., damages, 
the foundation whereof was a wrongful retention of possession 
after determination of the tenancy ; that if the plaintiff had 
succeeded in his main claim for possession, he would of course 
have been entitled to the mesne profits also claimed; but, 
the claim to possession failing, a tenancy still subsisted, 
either the old one or a new statutory tenancy, with the result 
that the rent was recoverable as from November 1, if not paid 
without action; that the plaintiff having recovered nothing 
on his claim, the money in Court was ordered to be paid out 
to the defendant who brought it in; and thatthe question 
whether or not the plaintiff could have taken the money out 


of Court before the hearing did not in the circumstances appear 
to arise for consideration. 
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du Parcg for the plaintiff. The county court judge was 1920 
wrong in holding that the plaintiff was not entitled to judgment Cuiventow 
for possession of the house as from November 1, 1919, when 
the notice to quit expired, and to mesne profits as from that 
date. Under the Increase of Rent, &c. (Restrictions), Act, 
1920, s. 5, sub-s. 1 (f) (1), an order or judgment for possession 
of a dwelling-house to which the Act applies may be made 
or given where the landlord became the landlord after service 
in any of His Majesty’s forces during the war and requires 
the house for his personal occupation and offers the tenant 
accommodation on reasonable terms within the same dwelling- 
house, such accommodation being considered by the Court as 
reasonably sufficient in the circumstances; and where the 
Court considers it reasonable to make the order or give the 
judgment. The clause no doubt gives the Court a wide dis- 
cretion in considering whether the accommodation offered 
is sufficient; but the Court must exercise that discretion 
reasonably and properly. The Court in the exercise of its 
discretion is no doubt entitled to require that the accom- 
modation offered shall be sufficient not only for the tenant 
as an individual, but also for the members of his family and 
other relations usually resident with him. It is not, however, 
entitled to require that the accommodation offered shall be 
sufficient for the weekly lodgers of the tenant, of whom he 
can at any time get rid by giving them a week’s notice to quit ; 
or that it should be sufficient to accommodate all the furniture 
which the tenant may happen to have in the house. In the 
present case judgment for possession of the house should have 
been given in favour of the plaintiff if the accommodation 
offered to the defendant was considered by the county court 
judge as reasonably sufficient in the circumstances. The 
accommodation offered consisted of the whole house with the 
exception of one sitting-room, one bedroom, and the joint 
use of the kitchen. The judge in considering whether that 
accommodation was reasonably sufficient should have had 
regard only to the needs of the defendant and her family. 
ws he had had regard to their needs only he must have 


(1) Note (1) ante, p, 33. 
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considered the accommodation sufficient. It was because 
he took into account the defendant’s lodgers and _ her 
furniture that he considered the accommodation not 
reasonably sufficient. In taking these matters into account 
he misdirected himself, and came to a wrong conclusion, 
and his judgment should be reversed or a new trial 
ordered. 

The county court judge was wrong in directing that the 
money paid into Court by the defendant should be paid 
out to her. The payment of the money into Court by the 
defendant without any denial of liability was an admis- 
sion pro tanto of the plaintiff's claim, and the judge 
ought therefore to have directed that it be paid out to 
the plaintiff: see County Courts Act, 1888, s. 107 (1); 
County Court Rules, Order 1x., r. 12, sub-r. 1; Dum- 
belton. v. Williams (2); and Hennell v. Davies. (3) The 
case of Gray v. Bartholomew (4), in which the bulk of 
the money which the defendant had paid into Court 
without a denial of liability was directed to be paid out 
to him, is distinguishable, because it was an action in the 
High Court where the Rules of the Supreme Court, Order xxm., 
r. 5, directs that in a case of that kind the money shall be paid 
out to the plaintiff “unless the Court or a judge shall other- 
wise order.” As the defendant purported to pay the money 
into Court as rent and not in respect of the plaintiff's demand 
for mesne profits ; and as the money did not include the costs 
incurred by the plaintiff up to the time of the payment in as 
required by the rules, the plaintiff was justified in treating 
the money as irregularly paid into Court and in not taking 
it out before the trial. The plaintiff is entitled to an order for 
payment to him of the money in Court together with his 
costs up to the time of the trial. 

R. Goddard for the defendant. The plaintiff is not entitled 
to appeal against the decision of the county court judge in 
so .far as he held that the plaintiff was not entitled to the 
relief which he claimed—namely, possession of the house 


(1) Note(1) post, p. 41. (3) [1893] 1 Q. B. 367. 
(2) (1897) 76 L. T. 81. (4) [1895] 1 Q. B. 209, 
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and mesne profits. The Act of 1920, s. 5, sub-s. 1 (1), pro- 
vides that no order or judgment for possession of any house 
shall be made unless (inter alia) the Court “considers it 
reasonable to make such order or give such judgment.” The 
sub-section confers upon the Court full and unfettered 
discretion to consider whether in all the circumstances it 
would be reasonable to give judgment for possession of the 
house. In the present case the county court judge in the 
exercise of that discretion rightly took into account the hard- 
ship which the defendant would suffer if she was obliged 
to send away the lodgers on whom she was partly dependent 


for her livelihood, the difficulty she would find in accom- 


modating all her furniture in four rooms, and the inconvenience 
of sharing the kitchen with the plaintiff. 

The county court judge rightly directed that the money 
in Court should be paid out to the defendant. The plaintiff 
took the view that the tenancy was determined on Novem- 
ber 1, 1919, and his claim was for possession and mesne profits 
as from that date. The defendant took the view that the 
tenancy was not determined and that she continued to be 
liable for rent, and she paid into Court the sum in question 
in respect of rent as from the last-mentioned date. The 
plaintiff was not entitled to take the money out of Court 
beéause it was not paid in in satisfaction of his demand. 
Moreover, he was not entitled to take the money out of Court, 
because at the trial he wholly failed to make out his case. 
The plaintiff might at any time before the hearing have taken the 
money out of Court as rent, but he would not, as by doing so he 
would have admitted that the tenancy continued, and that his 
cause of action failed. In these circumstances the only possible 
course was to direct that the sum in Court should be paid 
out tothe defendant. If the decision of the county court judge 
be reversed on this point, and the sum in Court be regarded 
as mesne profits and directed to be paid out to the plaintiff, 
he will recover no greater sum than the defendant has all 
along been willing to pay him as rent, and the only practical 
difference will be that he will get a small amount of costs. 


(1) See note (1) ante, p. 33. 
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The defendant could not have paid this sum into Court 


Cuverton With a plea of tender, because the claim was for mesne profits 


v. 
Eps. 


which the defendant never tendered. 


Luso J. This is an appeal from the Southampton County 
Court in a case which raised questions of some importance 
under the Increase: of Rent, &c. (Restrictions), Act, 1920. 
The facts are somewhat unusual. The plaintiff served in 
His Majesty’s forces during the war. On his return to civil 
life in 1919 he bought the dwelling-house in question, which 
is admittedly within the Act, as a residence for himself and 
his wife. The house was at that time let to the defendant, 
a widow, who took lodgers, It was completely occupied by 
her, her son and daughter, and two lodgers, and it was fully 
furnished with the defendant’s furniture. The plaintiff 
required two unfurnished rooms and the joint use of the 
kitchen, and he offered the defendant the rest of the house 
for her accommodation. The defendant declined the offer, 
and, her lodgers having left, she with the knowledge that the 
plaintiff wanted part of the house took two other lodgers. 
The plaintiff gave the defendant notice to quit on November 1, 
1919, and, the defendant not having complied with the notice, 
the plaintiff brought this action against her in the county 
court for possession of the house and mesne profits as from 
the last-mentioned date. 

I will deal first with the question whether the plaintiff is 
entitled to possession of the house. The Act of 1920, s. 5, 
sub-s. 1 (f), provides in effect that an order or judgment for 
the recovery of possession of any dwelling-house to which the 
Act applies may be made or given where the landlord became 
the landlord after service in any of His Majesty’s forces 
during the war, and requires the house for his personal 
occupation, and offers the tenant accommodation in the same 
dwelling-house, “such accommodation being considered by 
the Court as reasonably sufficient in the circumstances.” 
The enactment contains the further condition that “the. 
Court considers it reasonable to make such an order or give 
such judgment.” The question for the county court judge 
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was. whether or not under that provision he should make an 
order for possession in favour of the plaintiff. He had to 
consider, first, whether under the clause the accommodation 
offered by the plaintiff to the defendant was reasonably 
sufficient in the circumstances; and secondly, whether on the 
whole it was reasonable to make the order for possession. 
The judge held that it was not reasonable to make an order 
for possession, and he gave his reasons for coming to that 
conclusion. These appear both from the note of his judgment, 
which was taken at the time when it was delivered, and also 
in the further statement which he made on being asked for a 
note of the proceedings. [His Lordship read the note of the 
judgment and the further statement and continued :] The 
meaning of these statements seems to me to be obvious. 
The judge found that the defendant had for a considerable 
time followed the occupation of letting furnished lodgings, 
which brought her a substantial sum each week and upon 
which she was largely dependent for her livelihood. He 
also found that if the plaintiff was allowed to have two rooms 
in the house the accommodation which would be left for the 
defendant would not be sufficient to enable her to keep her 
lodgers. He therefore held that that accommodation was not 
reasonably sufficient for the defendant in the circumstances, 
and he refused to make an order for possession in favour of 
the plaintiff. 

It is said on behalf of the plaintiff that the county court 
judge put an erroneous construction upon s. 5, sub-s. 1 (f), 
in taking it to mean that he was entitled to consider whether 
the accommodation offered by the landlord to the tenant 
is reasonably sufficient not only for the tenant himself, but 
for the tenant and various other persons also, and that the 
result of that erroneous view was that he misdirected himself 
as to the meaning of the section and wrongly exercised his 
discretion thereunder. I do not agree that the judge mis- 
construed that clause. It seems obvious that the term 
“tenant ” as used in the clause is not limited to the individual 
tenant. If, for example, the tenant is living in the house with 

“his wife and family, and the landlord offers accommodation 
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which is sufficient only for the tenant himself and not for 
the other members of his family, it cannot be supposed 
that the clause means that in that case the Court must consider 
the accommodation sufficient, and can make an order for 
possession in favour of the landlord if the tenant refuses 
to accept that accommodation. It seems to me that the clause 
must be taken to mean that the Court is to consider whether 
the accommodation offered is reasonably sufficient for the 
tenant himself and for all those persons who usually and 
properly reside with him, including lodgers where he is in 
the habit of taking them. 

It is said further that the county court judge was wrong 
because he took into account the fact that the order for 
possession if made would oblige the defendant to get rid of 
some of her furniture. I cannot see that he was wrong in 
doing so. He found that the defendant had ample furniture 
to fill the house and was using part of it for the furnishing 
of lodgings upon which she depended for her support. In 
the exercise of his general discretion under the clause he 
considered that it would not be reasonable to make the order 
asked for which would prevent the defendant from using 
the furniture for that purpose and deprive her of her means 
of livelihood. I think that the judge, in considering whether 
it was reasonable to make the order, was entitled to look at 
all the circumstances, including the fact that the defendant 
had this furniture. In coming to the conclusion at which he 
arrived he had materials upon which to act, and I cannot 
see that he was deciding inconsistently with any principle 
of law. 

In connection with the plaintiff’s other head of claim a 
curious dispute arose between the parties. The plaintiff, 
taking the view that the tenancy had been terminated, added 
to his claim for possession a claim for mesne profits. The 
defendant, taking the view that the tenancy had not been 
terminated, did not admit that she owed anything for mesne 
profits, although she admitted that she owed a sum for rent. 
That being so, the defendant ought not strictly to have paid 
any sum into Court. By a slip, however, she paid in a sum 
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representing the exact amount of the rent from November 1, 
1919, to August 1, 1920, without either an admission or a 
denial of liability. The plaintiff, instead of taking the money 
out of Court, elected to proceed with the action. The county 
court judge held that the plaintiff was not entitled to recover 
anything in respect of his claim for mesne profits, and he 
gave judgment for the defendant. He also directed that 
the money in Court should be paid out to the defendant. 
The plaintiff says that the judge should have directed the 
money to be paid out to him and not to the defendant. The 
defendant submits that the judge rightly directed that the 
money should be paid out to her. 

In order to determine this point one must look first at s. 107 
of the County Courts Act, 1888(1), the only section under 
which payment into Court can be made by the defendant 
in a county court action. [His Lordship read the section (1) 
and continued :] It is to be observed that that section 


(1) County Courts Act, 1888, 
s. 107: “It shall be lawful for the 
defendant in any action or matter 
within such time as shall be pre- 
scribed, to pay into court such sum 
of money as he shall think a full 
satisfaction for the demand of the 
plaintiff, together with the costs 
incurred by the plaintiff up to the 
time of such payment; and notice 
of such payment shall be communi- 
cated by the registrar to the plaintiff 
by post, or by causing the same to 
be delivered at his usual place of 
abode or business; and the said 
sum of money shall be paid to the 
plaintiff; but if the plaintiff shall 
elect to proceed, and shall recover 
no further sum in the action or 
matter than shall have been so paid 
into court, heshall pay to the defend- 
ant the costs incurred by him in 
the said action or matter after such 
payment; and such costs shall be 
settled by the court, and an order 
shall thereupon be made by the 
court for the payment of such costs 
by the plaintiff.” 


County Court Rules, 1903-1920, 
Order 1x., r. 12: ‘“‘(1.) A defendant 
who desires to pay money into court 
pursuant to section one hundred and 
seven of the Act shall pay the same 
five clear days at least before the 
return day. Every such payment 
shall be taken to admit pro tanto the 
claim or cause of action or com- 
plaint in respect of which the 
payment is made, unless the defend- 
ant at the time of paying the money 
into court files with the registrar a 
notice according to the form in the 
Appendix, stating his name and 
address, and further stating that 
notwithstanding such payment the 
defendant denies his liability;.... 
The defendant must also pay into 
court, in respect of the court fees 
and solicitor’s costs (if any) entered 
on the summons, a sum proportionate 
to the amount paid in in respect of 
the claim, unless the payment into 
court is made under a defence of 
tender, in which case he may make 
such payment without costs.” 
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contains no such words as occur at the end of Order xxt., 
r. 5, of the Rules of the Supreme Court, which provides that 
money paid into Court by the defendant may in certain cases 
be paid out to the plaintiff “unless the Court or a judge 
shall otherwise order.” It may also be noticed that although 
the section says that it shall be lawful for the defendant 
to pay the money into Court “together with the costs 
incurred by the plaintiff up to the time of such payment,” 
the defendant apparently did not pay into Court any sum in 
respect of the plaintiff’s costs, or at least she did not earmark 
any part of the sum which she paid in as paid for costs. It 
may further be noticed that, although the section goes on 
to say that if the plaintiff shall elect to proceed, and shall 
recover no further sum than shall have been so paid into 
Court, he shall pay to the defendant the costs incurred by 
him after such payment, it does not contain any provision 
as to the costs incurred before the payment into Court. The 
consequences of a payment into Court under that section 
appear from Order 1x., r. 12, sub-r. 1 (1), of the County Court 
Rules. [His Lordship read that sub-rule. (1)] As the 
defendant made the payment into Court without any denial 
of liability, it necessarily follows by the rule which I have 
just read that the payment must be taken to admit the claim 
or cause of action in respect of which it was made, that is, 
the plaintiff’s claim for mesne profits, and I think that this 
must be so even though the payment in may have been made 
by inadvertence. The question is to which of the parties 
should the judge in the circumstances have directed the 
money in Court to be paid out. Sect. 107 of the Act provides 
that a sum of money paid into Court by the defendant in 
satisfaction of the plaintiff's demand “shall be paid to the 
plaintiff.” The plaintiff accordingly says that the money 
in Court should have been paid out to him. The defendant 
contends that these words only mean that the money shall 
be paid out to the plaintiff if he accepts it before the hearing, 
but that construction involves a qualification of the section 
which I cannot read into it. In my opinion it was the right 


(1) Note (1) ante, p. 41.) 
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of the plaintiff to have the money paid out to him. He was 
the person in satisfaction of whose claim it was paid into 
Court. I cannot see that it belonged to any one else, or 
that any one else had a right to have it paid out to him, or 
that there was any possible ground on which the judge could 
have directed it to be paid out to any one else. 

It was further contended on behalf of the defendant that 
s. 107 provides that it shall be lawful for the defendant to 
pay into Court a sum in respect of the demand of the plaintiff 
“together with the costs incurred by the plaintiff up to the 
time of such payment,” that the sum paid into Court by the 
defendant included nothing in respect of costs, and that 
therefore this payment into Court was bad. The defendant, 
however, cannot properly be heard to say that the payment 
into Court was a bad payment in, and that she is entitled to 
receive back the money which she had paid into Court to the 
use of the plaintiff. It must be taken to have been a good 
payment into Court under s. 107. The judge ought therefore 
to have directed the money to be paid out to the plaintiff 
under that section. 

As to the judgment which the county court judge should 
have given, he was no doubt right in giving judgment for the 
defendant. Where the plaintiff recovers no more than has 
been paid into Court by the defendant the latter is entitled 
to judgment. Here the defendant succeeded in her defence 
to the plaintiff’s claim for possession and she had paid into 
Court a sum sufficient in amount to satisfy his other claim 
for mesne profits. That being so the judgment in her favour 
was right, and we cannot disturb it even if she was wrong in 
making the payment into Court. 

Further, it cannot be said that the judge was wrong in 
giving judgment for the defendant ‘“‘ with costs.’ Sect. 107 
does not say that where the plaintiff recovers no more than 
has been paid into Court the plaintiff shall have the costs 
incurred by him before the payment in. It leaves these costs 
to the discretion of the Court. The judge was acting well 
within his discretion in deciding that the defendant should 

‘ have the costs of the action. The decision was right both 
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in substance and in form, except only in so far as it directed 
that the money in Court should be paid out to the defendant. 

The plaintiff having appealed, it remains to consider what 
order this Court should make. If the defendant was not 
ready and willing to pay to the plaintiff the amount of the 
money that was in Court, then I think that we ought to make 
an order directing her to pay it to him. The defendant, 
however, is not only willing, but has given an undertaking 
to pay the money to the plaintiff, and it is therefore 
unnecessary that we should order him to do so. 

In my opinion this appeal should be dismissed with costs. 


McCarpis J. I agree in the general conclusion at which 
my Lord has arrived, although I do not share his view on all 
the points that arise for consideration in this appeal. 

The Increase of Rent, &c. (Restrictions), Act, 1920, s. 5, 
sub-s. 1 (f), provides in substance that an order for possession 
of a dwelling-house to which the Act applies, may be made 
where the landlord became the landlord after service in 
His Majesty’s forces during the war and requires the house 
for his personal occupation and offers the tenant accommo- 
dation on reasonable terms in the same house, “such 
accommodation being considered by the Court as reasonably 
sufficient in the circumstances,’ and provided that “the 
Court considers it reasonable to make such an order.” That 
provision throws upon the tribunal the duty of exercising 
its discretion, and it is well in approaching the consideration 
of it, to bear in mind the words of Jessel M.R. in In re 
Taylor (1), where he said: “ When I say ‘the discretionary 
power of the Judge,’ I_mean that, though the Act of Parlia- 
ment gave the power in the most ample terms in which 
language could express it . . . . yet, of course, like every other 
power given to a Judge, the discretion of the Judge is to 
be exercised on judicial grounds—not capriciously, but for 
substantial reasons.” I conceive, therefore, that the judge 
in administering the enactment must exercise the discretion 
which it confers upon him in a judicial manner, having regard 

(1) (1876) 4 Ch. D. 157, 159. 
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on the one hand to the general scheme and purpose of the 
Act, and on the other to the special conditions, including to 
a large extent matters of a domestic and social character. 
Under the provision in question the judge has to exercise 
his discretion in considering whether the accommodation 
which the landlord offers to the tenant in the same house is 
reasonably sufficient in the circumstances. The measure of 
the accommodation which should be offered by the landlord 
in a given case must depend in great measure upon the meaning 
of the term “tenant” as used in the clause. The term as 
there used is elliptical. It obviously does not mean the tenant 
as an individual. It must include the tenant himself and his 
wife and children who live with him. I think it might 
properly include other persons also for whom the tenant has 
to provide accommodation, such as a domestic servant or a 
relative who is dependent upon him by reason of infirmity 
or otherwise. I further think that, where the tenant is in the 
habit of keeping lodgers, there is no reason in law or 
expediency why the term tenant should not include a lodger 
of the tenant. The lodger may have resided with the tenant 
for many years, and may have become old and infirm, and 
he may or may not be a relative of the tenant. In this case 
the judge, in considering whether the accommodation was 
sufficient, properly had regard to the lodgers who were resident 
with the defendant. Moreover the Court in considering 
whether the accommodation offered is reasonably sufficient 
must in every case have regard to all the relevant circum- 
stances, including considerations of health, character, sex, 
and social amenity. Here it is obvious, even if the defendant’s 
lodgers be left out of account, that the joint use of the 
kitchen and other premises by the families of the plaintiff and 
the defendant might tend to give rise to situations of 
difficulty or delicacy. In my opinion there was ample 
material to justify the judge in arriving at the conclusion 
that the accommodation offered by the plaintiff was not 
reasonably sufficient in the circumstances. 

A further question arises in the case on which I think 
I should express my views, although I regret that they do 
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not coincide with those of my Lord. The plaintiff claimed 
possession of the dwelling-house and mesne profits. The 
defendant paid into Court the sum of 19/. 10s. without any 
denial of liability. The plaintiff did not take the money out 
of: Court, but proceeded with the action. The county court 
judge held that the plaintiff was not entitled to possession, 
and therefore that he was not entitled to mesne profits, and 
he gave judgment for, the defendant. The judge further 
directed that the money in Court should be paid out to the 
defendant. 

The plaintiff contends that when the money was paid into 
Court he at once became absolutely entitled to it, and that it 
ought to have been paid out to him. He bases his argument 
upon s. 107 of the County Courts Act, 1888. (1) [His Lordship 
read the section (1) and continued:] In my view that 
section, which is the only section providing for payment 
into Court by the defendant in a county court action, appears 
on its face to be strictly limited in operation, and the right of 
the plaintiff thereunder to the money in Court only exists as 
a complete right on his receiving notice of the payment in 
and on his electing to take it out of Court before trial. If the 
plaintiff receives notice of the payment in of the money and 
elects to take it out, his right to it is absolute. If, however, 
he elects not to take it out, but to proceed with the action, 
then his right to the money is not absolute. In this case the 
plaintiff did not comply with that section so as to acquire 
an absolute right to the money in Court, because he did not 
take the money out of Court, but elected to proceed with the 
action. Further, the defendant did not comply strictly 
with the requirements of the section because she did not pay 
into Court a sum sufficient to cover the costs of the plaintiff 
up to the time of payment. 

In order to understand more fully the position of the 
parties where the defendant has paid money into Court, 
regard must be had to Order rx. of the County Court Rules, 
which are of statutory force. Indeed, s. 107 of the Act ought 
to be read together with Order rx., r. 12, sub-r. 1.(1) [His 


(1) Note (1) ante, p. 41. 
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Lordship read the sub-rule. (1)] I agree that the provision 1920 
that every such payment shall be taken to admit pro tanto Guvuntow 
the claim or cause of action in respect of which it is made, 4°, 
unless the defendant denies his liability, is prima facie of cer ; 
force in all cases. I also agree that Order xxtz., r. 1, of the 
Rules of the Supreme Court, which provides-for payment 

into Court with or without a denial of liability, is very similar 

to the rule in the county court to which I have just referred, 

and I appreciate the force of the cases of Hennell v. 

Davies (2) and Dumbelion v. Williams (3), which were decided 

under the Rules of the Supreme Court and no doubt show 

that if a defendant pays money into Court in the High Court 
without a denial of liability he must be taken to admit his 
liability to the plaintiff. It is necessary, however, that s. 107 

of the Act of 1888 and Order rx. of the County Court Rules 

should be considered in connection with the Increase of Rent 

Act which gives a discretionary power to the judge enabling 

him in cases where he may properly do so to act otherwise 

than in accordance with strict legal merits, and the various 
provisions must be construed in such a way as to make the 

whole scheme of the legislation as far as possible consistent 

with itself. It is necessary also to consider r. 13 of Order Ix. 

Sub-r. 1 of that rule provides that if the plaintiff elects to 

accept in satisfaction of his claim the money paid into Court 

by the defendant, whether the same has been paid in in due 

time or not, or with or without costs, or with or without a 

notice of denial of liability, he shall give a notice stating such 
acceptance within such reasonable time before the return 

day as the time of payment by the defendant has permitted. 

Sub-r. 5 provides that where the plaintiff has not given notice 

of acceptance in accordance with sub-r. 1, he may nevertheless 

accept the money paid into Court at any time before 

the case is called on and opened, subject to payment 

of defendant’s costs since the date of payment into 

Court. Here the plaintiff did not in the exercise of 

his discretion elect to take the money out of Court under 


(1) Note (1) ante, p. 41. (2) [1893] 1 Q. B. 367. 
(3) 76 L. T. 81. 
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either of these sub-rules. Sub-r. 5 in providing that the 
plaintiff may accept the money at any time before the case is 
called on and opened fixes the last moment at which the 
plaintiff has any right to take the money out of Court. The 
rules contain no express provisions giving the plaintiff any 
right to take the money out of Court where he has not accepted 
it before the case is called on and opened. The case is one 
which is not specifically provided for by the rules. It is 
therefore necessary to consider whether there is any pro- 
vision under which in a case like the present the county court 
judge could properly direct the money in Court to be paid 
out to the plaintiff. The relevant provision in this connection 
seems to me to be s. 164 of the Act of 1888, the last part of 
which is as follows: ‘“‘ In any case not expressly by this Act 
or in pursuance thereof provided for the general principles 
of practice in the High Court of Justice may be adopted and 
applied to actions and matters.” Under that very important 
provision the power of the county court judge in regard to 
matters of practice which are not provided for is therefore 
apparently the same as that of a High Court judge. Unless 
that principle be applied many of the things done by county 
court judges would be devoid of foundation. That being so, 
one has to inquire what power a judge of the High Court 
has in regard to money which the defendant has paid into 
Court and which the plaintiff has left there until it is too late 
to take it out. The case of Brown v. Feeney (1), which I 
have found, was as regards its particular facts a very unusual 
case, but it lays down a principle of general application, 
and may usefully be referred to in this connection. The 
headnote is as follows: “In an action of libel the defendant 
paid money into Court in satisfaction of the claim, without 
denying liability. The plaintiff did not take the money out 
of Court, and proceeded with the action. The action being 
yet untried, the defendant died, and the action therefore 
abated. The defendant’s executors thereupon applied for 
an order that the money in Court should be paid out to them : 
Held, that their application should be refused and the money 
(1) [1906] 1 K. B. 563. 
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paid out to the plaintiff.” The Rules of the Supreme Court 
give the Court no express power of ordering payment out of 
the money in Court in a case of that kind, and it was therefore 
necessary to decide what power the Court had, and what the 
practice should be. In that case Vaughan Williams L.J. 
said (1): “I do not think that the power is one which 
necessarily can only be exercised under the rules. In my 
opinion when money is paid into Court the Court must have 
power to say what shall be done with it, though circumstances 
may have ousted the operation of the rules with regard to 
it.” He then stated what order in his opinion the Court 
ought in the circumstances to make in regard to the money 
in Court. Stirling L.J. (2), observing that the point had been 
considered in the Court of Chancery, referred to the case of 
Wright v. Mitchell (3), where after a bill had been dismissed 
for want of prosecution, the Court made an order for pay- 
ment out of money in Court to persons who had been 
defendants in the case; and to another similar case, and 
added: “The principle of those decisions seems to me to 
apply to this case, where the action is at an end by reason 
of the death of the defendant, and cannot be revived. 
Therefore I think we should have jurisdiction to order this 
money to be paid out to the defendant’s personal repre- 
sentatives; but, in order to justify us in exercising that 
jurisdiction, I think they ought to show such grounds for 
depriving the plaintiff of his right as the defendant would 
have had to show if he had been alive and the action was 
still in existence. . . . .”’ Thatisamostimportant decision, 
and I think that under s. 164 of the Act of 1888 it may well 
be regarded as applicable-in the county court where, as in 
the High Court, the rules contain no express provision in 
regard to payment of money out of Court after the case has 
come to an end. I therefore think that in the present case 
the county court judge had power to direct that the money 
in Court should be paid back to the defendant. 

It is true that under Order Ix., r. 12, a payment into Court 


(1) [1906] 1 K. B. 568. (2) Ibid. 569, 570. 
(3) (1811) 18 Ves. 293. 
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by the defendant shall be taken to admit pro tanto the claim 
or cause of action in respect of which it is made. I think, 
however, that in a case such as the present, that rule must be 
read in conjunction with s. 5, sub-ss. 1 and 2, of the Increase of 
Rent, &c., Act, 1920, and must be taken to be subject to the 
general power given by that enactment to the county court 
judge of making such an order as he considers to be reasonable 
in the circumstances. In the present case I think the county 
court judge was right in the conclusion at which he arrived 
as regards the money in Court. He would have been wrong if, 
while holding that the plaintiff was not entitled to succeed 
on his claim for possession of the house or mesne profits, 
he had yet given to the plaintiff the sum of 19/7. 10s. which 
the defendant had paid into Court in respect of the claim. 

In my opinion the decision of the county court judge was 
right in every respect both in substance and in form. 


Appeal dismissed. 


Solicitors for plaintiff: 7’. F. Peacock, Fisher & Chavasse, 
for F. G. Warne, Southampton. 
Solicitor for defendant: Nicholls & Oo., for Charles Ansell, 
Emanuel & Emanuel, Southampton. 
J. R. 
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LIPTON v. POWELL anv ANOTHER. 


Money-lender—Action against Borrower—No Defence of Non-registration— 
No apparent [llegality—Liability of Money-lender to prove Registration— 
Money-lenders Act, 1900 (63 & 64 Vict. c. 51), ss. 2, 3—County Court 
Rules, Order X., rr. 10, 18. 


The plaintiff, a money-lender, brought an action in the county court 
on @ promissory note made in her favour by the defendants, who did not 
deny that the sum claimed had not been paid. The defendants had 
not given notice that they relied upon the statutory defence that the 
plaintiff was not registered as a money-lender, and they were therefore 
prevented from setting up that defence at the trial. Nothing appeared 
on the face of the transaction between the parties or in the course of the 
proceedings to suggest that the plaintiff was not registered. The 
plaintiffs agent gave evidente on her behalf, stating that she was regis- 
tered, and producing a copy of her return of particulars for registration 
which he said had been obtained from the registration authorities ; 
and the defendants did not attempt to shake his evidence by cross- 
examination or otherwise. The county court judge held that the 
plaintiff must give strict proof of her registration by an examined or 
certified copy thereof, and, as she had not done so, he gave 
judgment for the defendants. On appeal to the Divisional Court :— 

Held, that in the circumstances it was not necessary that the plaintiff 
should prove her registration by an examined or certified copy thereof, 
and that she was entitled to judgment. 

In re Robinson’s Settlement [1912] 1 Ch. 717, 725, 726 and North 
Western Salt Co. v. Electrolytic Alkali Co. [1914] A. C. 461, 469, 475-6, 
observations applied. 


AppEAL from Mansfield County Court. 

In consideration of the loan of 10/. by the plaintiff, Bertha 
Lipton, trading under the description of “ B. Lipton,” as a 
money-lender, at Nottingham and other towns, to the de- 
fendants, Daniel Powell and Edith Powell his wife, of Lang- 
with, and interest thereon as agreed, the defendants made a 
promissory note dated January 22, 1920, for 151. payable to 
the plaintiff. 

In July, 1920, the plaintiff brought the present action 
against the defendants in the county court for 14I., the balance 
then remaining due upon the promissory note. 

The defendants did not pursuant to the County Court 
Rules, Order x., r. 10, file a notice stating that they intended 


to rcly on a statutory defence, namely, that the plaintiff wos 
Cc 
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not registered as a money-lender under the Money-lenders 
Act, 1900, nor pursuant to r. 18 in their statement sufficiently 
indicate the nature of the defence on which they relied. 

On August 10, 1920, the action was tried in the county 
court. Peter Reynolds, who was called as a witness for the 
plaintiff, stated in examination in chief that he was the 
surveyor for the plaintiff ; that he transacted the business in 
question between the plaintiff and the defendants and attested 
their signatures to the promissory note ; that two instalments 
of 10s. each had since been paid by the defendants; and 
that the plaintiff claimed 14]. being the balance still due ; 
and the witness then produced the promissory note to the 
Court. The judge thereupon asked the defendants, who both 
appeared in person, whether they had any questions to ask 
the witness, and the male defendant replied that they had 
not. The said witness was then asked by the judge whether 
the plaintiff was a registered money-lender, and he replied 
that she was, and produced to the Court a copy of a return 
of the registration of the plaintiff as a money-lender, which he 
said had been obtained by the plaintiff from the Registration 
Authorities in London. The judge, after scrutinising the 
document produced, said that it was not a certificate of 
registration and he was in doubt whether it was a true copy 
of the return of registration, whereupon the witness Reynolds 
again said that the document had been obtained by the 
plaintiff from the said authorities, and was the only return 
of registration that the plaintiff had. The solicitor who 
appeared for the plaintiff then asked the witness Reynolds 
whether he knew as a fact that the plaintiff was registered as a 
money-lender, and he said that he did. No formal certificate 
of registration was produced or tendered by or on behalf of the 
plaintiff. During the proceedings nothing appeared on the 
face of the documents or in the oral evidence to show or suggest 
any illegality in the transaction by reason of the non-registra- 
tion of the plaintiff or otherwise. 

It was submitted on behalf of the plaintiff that there was no 
provision in the Money-lenders Acts that registration must 
be proved by production of a certificate of registration, and 
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that it need not be produced except where registration was 
desired by a defendant ; and that in this case, as the defendant 
had not alleged that the plaintiff was not registered, and as the 
copy return as received from the authorities had been pro- 
duced, and as the witness Reynolds had said on oath that he 
knew as a fact that the plaintiff was registered, the Court 
ought to accept the evidence and enter judgment for the 
plaintiff. 

The judge held that the plaintiff must prove her registration 
as a money-lender under the Act, that the only admissible 
evidence of registration was a certificate of registration, 
that the evidence given was only secondary evidence which 
in the circumstances was not admissible, and therefore that 
the registration had not been proved, and he gave judgment 
for the defendants. 

The plaintiff appealed on the grounds: (1.) that the judge 
misdirected himself in requiring the plaintiff to prove regis- 
tration under the Act of 1900, when the defendants had not 
pleaded the statutory defence; (2.) that the judge improperly 
rejected the evidence of Reynolds, and a copy of the return 
under that Act furnished by the Controller of Stamps at 
Somerset House, as being insufficient for such proof as afore- 
said; (3.) that the plaintiff was taken by surprise when the 
judge ruled that the copy of the return together with the 
evidence of Reynolds was not proof of registration under the 


Act. 


Tinsley Lindley for the plaintiff, appellant. The learned 
county court judge was wrong in giving judgment for the 
defendant on the ground that the plaintiff was bound to prove 
her registration as a money-lender under the Money-lenders 
Act, 1900, and did not do so. 

The Act, no doubt, by s. 2 provides in effect that a money- 
lender shall register himself as such in accordance with the 
Act, and shall not enter into any money-lending transaction 
otherwise than in his registered name. 

It does not follow, however, that in every case in which a 
money-lender brings an action in respect of a money-lending 
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transaction he can be required to prove that he is duly regis- 
tered under the Act. It is only in certain cases that the 
question of his registration can be raised. 

One of these cases is that in which the defendant relies upon 


the statutory defence of the non-registration of the plaintiff 


and the consequent illegality of the transaction. The defendant 
cannot, however, rely upon that defence, unless he formally 
pleads it or obtains leave to amend his defence in order to 
plead it. In a county court action like that now in question 
the defendant, in order that he may rely upon that defence, 
must file notice of it and indicate its nature in his statement, 
pursuant to the County Court Rules, Order x., rr. 10 and 18, 
or get leave to amend so as to raise it. Here the defendants 
did not comply with the rules in these respects, and they 
are therefore precluded from relying upon that defence and 
requiring the plaintiff to prove her registration. 

Another case in which the question of the plaintiff's registra- 
tion as a money-lender may be raised is that in which some 
ground appears on the face of the transaction or in the course 


of the proceedings for supposing that the plaintiff is not 


registered and the transaction therefore illegal. In that case, 
whether the defendant has pleaded it or not, the Court may 
take notice of the apparent illegality, and if it does so it will 
refuse to enforce the transaction unless the plaintiff can prove 
his registration. In the present case no ground whatever 
appeared on the face of the transaction or during the pro- 
ceedings for supposing that the plaintiff was not registered. 
On the contrary, a witness on behalf of the plaintiff gave 
evidence that she was duly registered, and the defendants asked 
him no questions in cross-examination. That being so, 
this was not a case in which the judge could require the 
plaintiff to prove his registration. In re Robinson’s 
Settlement (1) is distinguishable, because in that case there 
was direct evidence to show that the money-lender was not 
registered. 

[McCardie J. referred tothe observations of Lord Haldane L.C. 
in North Western Salt Co. v. Electrolytic Alkali Co. (2)] 


(1) [1912] 1 Ch. 717. (2) [1914] A. C. 461, 469. 
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Even if the transaction or the proceedings had disclosed a 
prima facie case of non-registration, the judge before putting 
the plaintiff to the strict proof of registration should have 
adjourned the case in order to give her an opportunity of 
proving her registration. 

If in this instance the plaintiff was obliged to prove her 
registration, she did prove it. Her surveyor stated in evidence 
that she was registered and produced a copy of her return 
of particulars for registration which had been obtained from 
the registration authorities ; and the defendants did not cross- 
examine the witness or otherwise attempt to shake his evidence. 
In view of the fact that the plaintiff’s registration was never 
questioned, it was not necessary that she should prove her 
registration by production of a certificate of registration. 

The onus was not upon the plaintiff of proving that she was 
registered, as the defendant did not plead that she was not 
registered. If that onus was upon the plaintiff, she discharged 
it by the evidence which she called. 

Malcolm Hilbery for the defendants, respondents. The 
county court judge was right in giving judgment for the 
defendants on the ground that the plaintiff had not proved 
her case. 

The Money-lenders Act, 1900, s. 2, provides in effect 
(sub-s. 1) that a money-lender shall register himself as a 
money-lender under the Act, that he shall carry on business 
only in his registered name, and that he shall not enter into 
any money-lending transaction otherwise than in his registered 
name; and (sub-s. 2) that if he fails to register himself he 
shall be liable to penalties. By virtue of that section, unless 
a money-lender is duly registered, a money-lending transaction 
entered into by him is illegal and void: Bonnard v. Dott (1), 
In re Robinson's Settlement; Gant v. Hobbs (2), and 
Edgelow v. MacKlwee. (3) In an action by a money-lender 
in respect of a money-lending transaction the transaction 
must be treated as illegal and void unless the money-lender 
proves that he is duly registered. It is true that the defendant 


(1) [1906] 1 Ch, 740. (2) [1912] 1 Ch. 717. 
(3) [1918] 1 K. B. 205. 
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cannot in general rely upon the statutory defence of 
the illegality of the transaction by reason of the non- 
registration of the plaintiff unless he formally raises it, and that 
in a county court action like that now in question the defend- 
ant in order to raise that defence must have given notice of it 
under the county court rules. The Court, however, whether 
the defendant has formally pleaded it or not, is entitled and 
indeed bound to take notice of the prima facie illegality 
by reason of non-registration, to call upon the plaintiff to 
prove his registration, and, in the event of his failing 
to do so, to dismiss the action: see In re Robinson’s 
Settlement (1); North Western Salt Co. v. Electrolytic 
Alkali Co. (2), and Edgelow v. MacHlwee. (3) In the present 
case the transaction in respect of which the plaintiff sued was 
prima facie illegal and unenforceable until the plaintiff 
proved by satisfactory evidence that she was registered, 
and the learned judge rightly required her to prove her 
registration. 

The plaintiff was bound to prove her registration by the 
best evidence. The register is a document of a public nature, 
and the registration ought therefore to be proved under s. 14 
of the Evidence Act, 1851 (14 & 15 Vict. c. 99), by a copy 
proved by the registrar to be an examined copy, or pur- 
porting to be a certified copy, the latter being the more 
convenient mode of proof. The regulations as to the 
registration of money-lenders made in 1900 under the Act of 
1900 provide that a certified copy of the registration can be 
obtained for a fee of 1s. and is subject to a stamp duty of 1s. 
These are the only strictly legal modes of proving the regis- 
tration. A statement by the money-lender himself that he 
was registered would no doubt be prima facie proof of 
registration and might possibly be sufficient. The evidence 
which was given on behalf of the plaintiff in the present case, 
consisting as it did of a mere statement by her agent that 
she was registered and production of a document which he 
alleged to be a copy of her return for registration, was not 


(1). [1912] 1 Ch. 717, 726, 728. (2) [1914] A. ©. 461, 469, 475-6. 
(3) [1918] 1 K. B. 205. 
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even prima facie proof of the fact of her registration, and it 
was rightly rejected by the learned judge. 

The onus was upon the plaintiff of proving that she was 
duly registered under the Act, and she failed to discharge 
that onus, inasmuch as she did not produce a certified copy 
of her registration. 


LusH J. In this case the plaintiff, who is a money- 
lender, brought an action in the county court against the 
defendants to recover the unpaid balance of a promissory 
note made by them in her favour as part of a money-lending 
transaction. The defendants did not give notice that they 
intended to rely on the defence that the plaintiff was not 
registered as a money-lender under the Money-lenders Act, 
1900, and that the transaction was therefore illegal. The 
plaintiff's surveyor or agent was called as a witness on her 
behalf and proved the carrying out of the transaction and the 
amount of the claim, and the defendants said that they had 
no questions to ask him. The witness then stated in reply 
to the judge, and afterwards to the plaintiff’s solicitor, that 
the plaintiff was a registered money-lender, and he produced 
a copy of her return for registration which he said had been 
obtained from the registration authorities. The defendants 
did not attempt to prove or even suggest that the plaintiff 
was not registered. The county court judge held that as 
a certified copy of the plaintiff’s registration had not been 
produced, her registration had not been proved, and he gave 
judgment for the defendants. From that judgment the 
plaintiff appeals. 

As regards the copy of the return for registration which 
was produced at the trial, I doubt if it was admissible in 
evidence asa copy; but itis not necessary for the purposes 
of my judgment to rely upon that document and I will assume 
that it was not in evidence. 

The first contention on behalf of the defendants is that 
the decision of the county court judge was right, inasmuch 
as on the evidence it must be taken that the plaintiff was 
unregistered and that the contract between the parties 
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was therefore illegal. In order to determine whether that 
contention is well founded it is necessary to consider whether 
in this case the objection could properly be taken that the 
contract was illegal. 

As the objection was taken in this instance by the learned 
judge, I will consider first. whether it could properly be taken 
by him. Where an action is brought upon a contract and the 
point is not taken by the defendant that the contract is 
illegal there are two cases in which the judge may intervene 
and refuse to enforce the contract. One of these cases is that 
in which the contract ex facie shows illegality. Many instances 
of actions on contracts which are plainly illegal are to be 
found in the reports. In a case of that kind the Court is 
entitled and indeed bound to intervene and refuse to enforce 
the contract, because ‘‘ No Court ought to enforce an illegal 
contract ... . if the illegality is duly brought to the notice 
of the Court”: per Lindley L.J. in Scott v. Brown, Doering, 
McNab & Co. (1), adopted by Cozens-Hardy M.R. in In re 
Robinson’s Settlement. (2) 

The other case in which the judge may refuse to enforce 
the contract is that in which, although ex facie the contract 
is legal, yet in the course of the proceedings an admission 
is made or evidence is given by which its illegality clearly 
appears. If, for example, in an action like the present 
the plaintiff were to admit that he was unregistered, 
or the defendant were to give evidence that the plaintiff 
was unregistered, the illegality would be brought to the 
notice of the Court, and the Court would refuse to enforce 
the contract just as if the illegality had appeared upon the 
face of the contract. 

In a case coming within either of these two classes of cases 
the Court is apprised of the fact that it is being asked to 
enforce an illegal contract, and it may and ought to refuse 
to do so. 

In the ‘present case how can it be said that the contract 
which the Court is asked to enforce is either illegal on the 
face of it, or shown to be illegal by the evidence? The witness 


(1) [1892] 2 Q. B. 724, 728. (2): [1912] 1 Ch. 717, 725. 
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who was called on behalf of the plaintiff, so far from admitting 
that there was illegality in the contract, denied it. Not only 
did he not say that the plaintiff was unregistered, but he 
swore that she was registered. The defendants never 
challenged this evidence and the judge did not say that he 
disbelieved it. It seems clear that it was not in any way 
brought to the notice of the Court that the transaction was 
illegal, and I am unable to understand how the contrary 
could be suggested. There were here no circumstances 
before the learned county court judge to justify him in taking 
the point that the plaintiff was unregistered and the 
transaction consequently illegal. 

In the next place, were the defendants entitled to take the 
point that the contract was illegal by reason, as they alleged, 
of the non-registration of the plaintiff? They did not take 
the point at the trial. If they had taken it they would have 
been met by the objection that it was a statutory defence, 
which the rules required that they should give notice of and 
set forth in their pleading, and that they had neither given 
notice of it nor pleaded it: see County Court Rules, 
Order x., rr. 10, 18. It cannot be controverted that in an 
action on a’ contract, whether in the High Court or in the 
county court, the defendant cannot rely upon the defence 
that a contract apparently lawful is illegal unless he 
pleads it. In North Western Salt Co. v. Electrolytic Alkali 
Co. (1) this point was dealt with by two of the learned lords 
who decided that case. Lord Haldane L.C. said (2): ‘‘ My 
Lords, it is no doubt true that where on the plaintifi’s case 
it appears to the Court that the claim is illegal, and that it 
would be contrary to public policy to entertain it, the Court 
may and ought to refuse to do so. But this must only be 
when either the agreement sued on is on the face of it illegal, 
or where, if facts relating to such an agreement are relied on, 
the plaintiff’s case has been completely presented. If the 
point has not been raised on the pleadings so as to warn the 
plaintiff to produce evidence which he may be able to bring 
forward rebutting any presumption of illegality which might 


(1) [1914] A. C. 461. (2) [1914] A. C. 469. 
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be based on some isolated fact, then the Court ought not to 
take a course which may easily lead to a miscarriage of justice. 
On the other hand, if the action really rests on a contract 
which on the face of it ought not to be enforced, then, as I 
have already said, the Court ought to dismiss the claim, 
irrespective of whether the pleadings of the defendant 
raise the question of illegality.” Lord Moulton, after 
referring to the contention of the defendants that if the 
Court, taking the contract in connection with the facts brought 
before it at the trial, comes to the conclusion that the 
contract is illegal it is as a matter of course entitled and bound 
to dismiss the action, said(1): “This reasoning would be 
sound in the case of a properly constituted action, where the 
defence of illegality is duly raised on the pleadings. The 
Court would then be entitled to assume that it had before it, in 
evidence, ‘all the relevant surrounding circumstances. .... 
In such a case the legal motto, de non apparentibus et de 
non existentibus eadem est ratio, is rightly applied. But 
it is not so where the issue is not raised on the pleadings. 
The plaintiffs have received no notice that the point will be 
raised, and are presumably not prepared with the necessary 
evidence.” It seems plain from these passages that unless 
the defendant raises the defence of the illegality of the 
contract on the pleadings, then he cannot rely upon it, and, 
except where the contract is on the face of it illegal, even the 
Court has no right to intervene. 

These considerations dispose of the main contention of the 
defendants. 

The second contention on behalf of the defendants was 
that in an action by a money-lender on a contract made in 
the course of his business, the onus is on the plaintiff of 
proving that he is duly registered under the Act, and that in 
the present case the plaintiff did not discharge that onus, 
and therefore the contract is illegal and the plaintiff is not 
entitled to recover. It cannot, however, be said that the 
burden is on the plaintiff of proving the legality of the trans- 
action unless the defendant has pleaded its illegality, which 

(1);[1914] A. C. 476. 
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in this case the defendants have not done. This second 
contention of the defendants is merely their first contention 
in another form. 

There are two other observations that I desire to make. 
The first is that even if it had been open to the defendants 
or to the county court judge to raise the objection that the 
plaintiff had not duly proved her registration, it would be a 
miscarriage of justice to give judgment against her because 
of her mere technical slip in failing to obtain a certified copy 
of her registration without giving her an opportunity of 
correcting her mistake and proving her case. 

The other observation is that if and when it is necessary 
for a money-lender to give strict proof of his registration as 
a money-lender he must give it either by an examined copy 
of the registration proved to be such by the proper officer, 
or by a certified copy of the registration. 

In my opinion the appeal should be allowed and judgment 
entered for the plaintiff. 


McCarpiz J. I agree that this appeal should be allowed. 
[His Lordship briefly recapitulated the facts and the pro- 
ceedings at the trial, and continued :] 

The Money-lenders Act, 1900, s. 2, provides in effect that 
a money-lender who is not registered under the Act is guilty 
of carrying on a business which is illegal, and each transaction 
into which he enters in the course of his business exposes him 
to criminal proceedings and a substantial penalty. 

That being so, it is not unimportant to inquire how far in 
an action by a money-lender on a contract entered into in 
the course of his business the objection may be taken that he 
is not duly registered, and that the contract is therefore 
illegal. In this connection the right and duty must be 
considered, both of the defendant who is sued by the 
money-lender, and of the Court. 

In the High Court if a defendant who is sued by a money- 
lender desires to rely upon the defence that he is not 
registered, he is bound to observe the requirements of the 
Rules of the Supreme Court, Order xIx., r. 15, which requires 
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the defendant to raise by his pleading facts showing illegality 
either by statute or common law ; and, similarly, in the case 
of an action in the county court, the County Court Rules, 
Order x., provide (r. 10) that where a defendant intends to 
rely on (inter alia) any defence of illegality, or any statutory 
defence, he must file a notice stating that ground of defence, 
and (r. 18) that, when the defendant relies on any such defence, 
he shall in his statement indicate its nature. In the present 
case the defendants did not plead the Money-lenders Act, 
and therefore prima facie they were not entitled to set up 
any plea of the Act save by the express order of the Court 
permitting them on terms to file a notice. 

The right and duty of the tribunal to take objection to the 
validity of the contract sued upon are, however, different 
from the right and duty of the defendant. It seems to me 
that in this connection contracts which are unenforceable 
are divisible into two classes—namely, those which are 
simply unenforceable, and those which are not only unenforce- 
able but also illegal. In an action ona contract which is simply 
unenforceable, such, for example, as a contract coming within 
s. 4 of the Sale of Goods Act, 1893, if the defendant has not 
pleaded that the contract is unenforceable, there is no reason 
why the Court should take upon itself the duty of raising the 
defence which the defendant might have pleaded but did not 
plead. The case is wholly different, however, where the 
contract before the Court is not only unenforceable or void, 
but also illegal. Where the contract is on the face of it illegal 
on any ground, as for example because it involves a criminal 
charge or is against public policy, then, whether the defendant 
has pleaded its illegality or not, the Court is clearly entitled 
and indeed bound to take notice of the illegality and refuse 
to enforce the contract. Further, if, when the case is fully 
before the Court, the facts satisfy the Court that the contract 
is illegal, the Court is in like manner entitled and bound to 
refuse to consider it. A case of that kind was Scott v. Brown, 
Doering, McNab d&: Co. (1) in which the Court was asked to 
enforce an agreement to purchase shares in a company made 

(1) [1892] 2 Q. B. 724, 728, 
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in order to create a fictitious market for the purchase of the 
shares. Wright J. who tried the case said in giving judgment 
that the parties to the agreement had been guilty of a fraud 
which could be brought home to them in a criminal court. 
Lindley L.J. in the Court of Appeal said : “ No Court ought to 
enforce an illegal contract or allow itself to be made the 
instrument of enforcing obligations alleged to arise out of a 
contract or transaction which is illegal, if the illegality is 
duly brought to the notice of the Court, and if the person 
invoking the aid of the Court is himself implicated in the 
illegality. It matters not whether the defendant has pleaded 
the illegality or whether he has not. If the evidence adduced 
by the plaintiff proves the illegality the Court ought not to 
assist him.”’ A similar view was expressed by Lord Moulton 
in North Western Salt Co. v. Electrolytic Alkali Co.(1) He 
went on to point out that in cases where all the circumstances 
are not fully before the Court, it is not in general entitled to 
pronounce on the legality of the transaction; but even in 
reference to cases of that class he said: “One special case 
should perhaps be noticed. It is possible to conceive a 
case in which a fact comes to light in the course of the trial 
which of itself renders an agreement illegal on grounds 
which nothing could cure. In such a case the Court would 
act upon it.” 

As to money-lending contracts, a contract entered into 
by an unregistered money-lender is illegal. A person who 
conducts a money-lending business without being registered 
is carrying on a series of illegal acts. The true rule applicable 
in an action by an unregistered money-lender upon a contract 
entered into in the course of his business appears from the 
judgment of Cozens-Hardy M.R. in In re Robinson’s Settle- 
ment (2), where he treats a transaction of that description 
as falling clearly within the principle of Scott v. Brown, 
Doering, McNab & Co. (3), citing with approbation the 
passage from the judgment of Lindley L.J. in that case, 
which I have already quoted. That the money-lending 


(1) [1914] A. C. 461, 475,477. (2) [1912] 1 Ch. 717, 725. 
(3) [1892] 2 Q. B. 724. 
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transaction which was in question in In re Robinson’s Settle- 
ment (1) was considered an illegal transaction appears from 
the observation of Moulton L.J.: “So far as concerns the 
illegality of the transaction the matter is too clear to 
require a word from me.” (2) In the early part of my 
own judgment in Hdgelow. v. MacHlwee(3) I said: “The 
Money-lenders Act, 1900, precludes an unregistered money- 
lender from enforcing any contract made in the course of his 
money-lending business.” 

Hence, if it clearly appeared that the plaintiff in the present 
case was suing as an unregistered money-lender it would 
have been not only the right, but the duty of the Court to 
refuse to enforce the transaction. So far, however, was that 
from appearing that the contrary appeared. The witness 
who was called for the plaintiff did not say that she was an 
unregistered money-lender, but that she was a registered 
money-lender, and his evidence was not challenged by the 
defendants. This case instead of being a prima facie case of 
illegality was a prima facie case of legality. The business of 
money-lending is legal at common law, and it is also legal 
under the Act if the money-lender be registered. In this 
case the county court judge was not entitled to require the 
plaintiff to produce a certificate of registration, and I am 
unable to adopt the position which he took up. 

During the argument before us a question arose as to the 
mode of proving the registration of a money-lender. Sect. 2 
of the Act of 1900 requires that a money-lender shall be 
registered. Sect. 3 provides that the Commissioners of Inland 
Revenue may make regulations respecting the registration of 
money-lenders. Regulations have been made under that 
section and are set out in Chitty’s Statutes, 6th ed., vol. ix., 
p. 87. It appears from these that : ‘“‘ The offices for registra- 
tion shall be... . For England and Wales—The office of the 
controller of stamps and stores, Somerset House, London, 
W.C.” The result of that provision is to constitute a public 
registry for money-lenders at the office of that controller. 


(1) [1912] 1 Ch. 717. (2) Ibid. 726. 
(3) [1918] 1 K. B. 205. 
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The Act of 1900 contains no particulars as to the proof of the 
registration. 
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Any defect of the Act in that respect is, however, supplied by oc 
s. 14 of the Evidence Act, 1851, which provides that whenever y,,caaie 3. 


any document is of such a public nature as to be admissible 
in evidence on its mere production from the proper custody, 
and no statute exists which renders it provable by means 
of a copy, any copy thereof shall be admissible in evidence 
provided it be proved to be an examined copy, or provided 
its purport to be signed and certified as a true copy by 
the officer to whose custody the original is entrusted. In 
my view that section applies here. The registry kept at the 
office of the controller of stamps is a public registry, and 
proof of registration may be given in any of the ways 
mentioned in that section. 


Appeal allowed. Judgment for plaintiff. 


Solicitor for plaintiff, appellant : H. J. Speechley, for Carter, 
James & Lowe, Nottingham. 
Solicitors for defendants, respondents: Henry Hilbery & 
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Cc. A. [IN THE COURT OF APPEAL.] 
1920 
Dec. 1, 2, 20. SMYTHE v. WILES. 


[1920. S. 109. 
[KINGSTON-UPON-HULL DISTRICT REGISTRY.] 


Practice—Action of Slander—Judgment in Default of Appearance—Writ of 
Inquiry as to Damages—Writ issued without Summons for Leave— 
Irregularity—Waiver—Juries Act, 1918 (8 & 9 Geo. 5, c. 23), s. 2— 
Rules of the Supreme Court (Juries Act), 1918, r. 6a. 


By s. 2 of the Juries Act, 1918, a writ of inquiry to assess damages 
on a judgment in default of appearance or defence shall not issue without 
the leave of the Court or a judge, provided that where the claim is in 
respect of (inter alia) slander, either party shall, on application in accord- 
ance with rules of Court, be entitled to insist on the issue of a writ 
of inquiry. By r. 6a of the Rules of the Supreme Court (Juries Act), 
1918, ‘‘ the application shall be made’ by a summons. 

In an action of slander the defendant did not enter an appearance, 
and the plaintiff signed interlocutory judgment for damages to be 
assessed. The plaintiff thereupon, without taking out a summons 
for leave to issue a writ of inquiry, lodged a prascipe and a writ of inquiry 
was issued by a clerk in the district registry office directed to the sheriff 
to assess the damages with a jury. The defendant, after he became 
aware that the writ of inquiry was issued without a summons having 
been taken out, took certain steps in the action, as for instance by 
applying for particulars of the claim, and by attending at the inquiry 
and objecting to the jurisdiction of the Court; and when the under- 
sheriff overruled the objection, by taking part in the hearing. The jury 
assessed the damages at 5/., and judgment was entered for the plaintiff 
for that amount. The defendant gave notice of appeal to the Court of 
Appeal, asking that the verdict given and judgment directed on the 
trial before the under-sheriff and a jury be set aside and a new trial 
had or judgment entered for the defendant, upon the ground that the 
writ of inquiry was issued without the leave of the Court or a judge, 
and that the under-sheriff had no jurisdiction to hold the inquiry, snd 
the proceedings before him were null and void :— 

Held, by Bankes and Younger L.JJ., Atkin LJ. dissenting, that the 
appeal should be dismissed. 

By Bankes L.J.: The Court should not in the circumstances exercise 
any jurisdiction it had under Order xxxtx. over the verdict and judg- 
ment by setting them aside, the defendant’s real application being, 
not for a new trial or judgment, to which the application to set aside 
the verdict and judgment was merely incidental, but to have the writ 
of inquiry set aside, which could only be done by an application for that 
purpose in the King’s Bervu Division. Though therefore it was not 
necessary to decide it, in his opinion the omission to take out a summons 


2K. B. KING’S BENCH DIVISION. 


was a mere irregularity within Order Lxx. which was capable of being 
and had been waived by the defendant. 

By Younger L.J.: The appeal did not come within the new trial 
jurisdiction of the Court of Appeal under the Judicature Act, 1890, 
s. 1, and Order xxxtx., r. 1, as the defendant’s real application was 
to set aside the writ of inquiry and all the proceedings thereunder as 
null and void; the proper procedure for that purpose was by an 
application to the King’s Bench Division from which the writ had issued ; 
and, even if it were competent for the Court to entertain the appeal, 
the omission to take out a summons for leave to issue the writ of inquiry, 
on which no other order would have been possible than that the writ 
should issue, was a mere irregularity within Order Lxx. which had been 
waived. 

By Atkin L.J.: Sect. 2 of the Juries Act, 1918, enacted a direct 
prohibition against the issue of a writ of inquiry without the leave of 
the Court or a judge, and the writ, having been issued in violation of the 
statutory prohibition, was wholly inoperative, and all the proceedings 
thereunder were null and void, and the want of jurisdiction could not 
be waived; and it was irrelevant that if an application had been made 
for leave the plaintiff would have been entitled as of right to the writ. 
The defect was apparent on the face of the proceedings in the absence 
of an order authorizing the issue of the writ. Though the Court of 
Appeal had no power on the appeal to set aside the writ of inquiry, 
it had power under Order xxxtx., r. 1, to set aside the verdict and 
judgment, and the defendant was entitled to have them set aside. 


APPEAL of the defendant from the verdict and judgment 
before the under-sheriff and a jury. 

The action was to recover damages for slander. The writ 
was issued on April 7, 1920. The defendant did not enter 
an appearance to the writ, and on April 16 the plaintiff 
signed interlocutory judgment for damages to be assessed. 
A precipe for a writ of inquiry was handed in, and on 
April 27 a writ of inquiry was issued directed to the sheriff 
of the county of York, commanding him “by the oaths of 
twelve good and lawful men of your bailiwick” to inquire 
what damages the plaintiff was entitled to recover under the 
judgment. The plaintiff did not take out a summons under 
s. 2 of the Juries Act, 1918, and Order xxXV1., r. 6A (3.), before 
the district registrar for an order that the damages should 
be assessed by a jury (1); but the writ of inquiry was 

(1) Juries Act, 1918, s. 2: ‘“‘ Not- or defence a writ of inquiry shall 
withstanding any provision in any issue to assess the damages or value 


rules of Court directing that on a of goods and damages, or either of 
judgment in default of appearance them, or any mesne profits, arrears 
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issued by a subordinate official in the office of the district 
registry. On April 30 notice of trial under the writ of 
inquiry before the sheriff of the county of York and a jury 
at the Town Hall, Leeds, on May 11 was duly served on the 
defendant. On May 6 the defendant took out a summons 


before the district registrar for an order that the plaintiff 


should deliver a statement of claim or file particulars of his 
claim before any assessment of damages took place, and on 
May 7 an order was made upon the summons that the plaintiff 
should within twenty-four hours file particulars of his claim 
in the action. On May 7 a summons was taken out by the 
defendant before the district registrar for an order that the 
writ of inquiry issued on April 27 “ be set aside on the ground 
that no direction was obtained from the practice master 
or district registrar with regard to the place of trial.” This 
summons was heard on May 11, and ‘“‘no order”? was made 
upon it. Meanwhile on May 8 the plaintiff delivered particulars 


of his claim. 


of rent, double value or damages, 
such a writ shall not issue without 
the leave of the Court or a judge, and, 
where such leave is not given, the 
damages, value, mesne profits or 
arrears shall be assessed by a master 
or a district registrar, or in such 
other manner as the Court or a 
judge may direct : 

“‘ Provided that where the claim 
is in respect of fraud, slander, 
malicious prosecution, false im- 
prisonment, seduction, or breach of 
promise of marriage, either party 
shall, on application made in accord- 
ance with rules of Court, be entitled 
to insist on the issue of a writ of 
inquiry.” 

By the Rules of the Supreme Court 
(Juries Act), 1918, so long as the 
Juries Act, 1918, has effect, r. 6 of 
Order xxxvi. shall cease to have 
effect, and r. 64 is substituted for it, 
Rule 64, sub-clause 1: “In every 
action, including any action in which 
an order for trial with a jury has 


been made before 12th October, 
1918, in which any party desires a 
trial with a jury, an application 
for such trial shall be made under the 
Juries Act, 1918.” 

Sub-clause 2 dealt with cases 
where the action was in the list of 
cases for trial during the week 
commencing October 13, 1918, and 
with cases where the action was 
entered for trial at any assize town 
the commission day for which fell 
within the said week. 

Sub-clause 3: “In all actions 
other than those mentioned in sub- 
clause (2.) of this rule, the applica- 
tion shall be made on the summons 
for directions or a notice thereunder 
or on an application under Order xrv. 
or by a summons.” 

Sub-clause 6: ‘“‘ Action in these 
rules includes any action, counter- 
claim, cause, or matter or any 
question or issue therein, or any 
proceeding for divorce or other 
matrimonial cause.” 
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The inquiry as to damages was held before the under-sheriff 
and a jury on May 11, when the defendant was represented 
by counsel, who took objection to the jurisdiction of the 
Court on the ground that no order had been obtained for 
trial with a jury. The under-sheriff overruled the objection. 
The defendant’s counsel then took part in the inquiry, cross- 
examined the witnesses, and addressed the jury. The jury 
assessed the damages at 5/., and on May 13 judgment was 
entered for the plaintiff for that amount with costs to be 
taxed. 

On June 22 the defendant gave notice of appeal to the 
Court of Appeal asking (omitting formal parts) “that the 
verdict given and judgment directed on the trial of this 
action before the under-sheriff of the county of York and a 
common jury at Leeds on the 11th day of May, 1920, be set 
aside and a new trial be had between the parties and the 
costs of the former trial be paid by the plaintiff, or alterna- 
tively that judgment be entered in the action for the defend- 
ant with costs of the action, and for an order that the plaintiff 
pay to the defendant the costs of and occasioned by this 
application. 

“ And further take notice that the grounds of this appli- 
cation are :—(1l.) That the said under-sheriff was wrong in 
law in holding that the writ of inquiry in this action issued on 
the 27th day of April, 1920, was properly issued according 
to law; (2.) that the said writ of inquiry was issued without 
lawful authority ; (3.) that the said writ of inquiry was issued 
without the leave of the Court or a judge having been 
obtained ; (4.) that the said under-sheriff was wrong in law 
in holding that he had jurisdiction to hold the inquiry directed 
by the said writ; (5.) that the said under-sheriff had no 
jurisdiction to hold the said inquiry; (6.) that the whole of 
the proceedings before the said under-sheriff were null and 


void.” 


W. R. Briggs for the defendant. Under s. 2 of the Juries 
Act, 1918, a writ of inquiry to assess damages on a judgment 
-in default of appearance “shall not issue without the leave 
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of the Court or a judge,” provided that in the case of a claim 
in respect of (inter alia) slander either party shall, “ on appli- 
cation made in accordance with rules of Court, be entitled 
to insist on the issue of a writ of inquiry.” Rule 6a, 
sub-clause 3, of Order xxXvI. provides that “in all actions ” 
“the application shall be made by a summons.” By sub- 
clause 6 of that rule “ action ’’ includes “ any action, counter- 
claim, cause, or matter or any question or issue therein,” and 
therefore includes a writ of inquiry. There is a direct pro- 
hibition against the issue of a writ of inquiry except upon 
summons, that is, by an order of the judicial authority, a 
master (or district registrar) or judge in chambers. The 
plaintiff did not obtain an order for a writ of inquiry on a 
summons before the district registrar; the writ was issued 
by a clerk in the district registry office without any order of 
the district registrar. The writ and all the proceedings 
thereon are therefore a nullity, and this Court will set them 
aside: Hamp-Adams v. Hall. (1) As Vaughan Williams L.J. 
in that case said (2): ‘It was impossible for the defendant 
to waive the defect, for the result of the non-compliance with 
the rule ” (Order rx., r. 15) “ was that there was no writ on 
which the plaintiff was entitled to proceed.” And later (3) : 
“Where proceedings are taken by a plaintiff in the absence 
of the defendant it is most important that there should be 
at every stage a strict compliance with the rules, and therefore 
it is a reasonable and proper thing in the case of proceedings 
by default to treat non-compliance with such a rule as 
Order Ix., r. 15, not as a mere irregularity which can be waived, 
but as a matter which prevents any further proceedings from 
being taken on the writ.” Those observations exactly apply 
to this case. The writ and all subsequent proceedings thereon 
are, not merely irregular, but null and void, and this Court 
will set them aside upon an application under Order xxxrx. 
Fry v. Moore (4) is distinguishable, because the writ was 
regularly issued, the order for substituted service being a 
bad order, which was capable of being and was waived as 


(1) [1911] 2 K. B. 942, (3) Thid. 944. 
(2) Ibid. 943. (4) (1889) 23 Q. B. D. 395. 
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a mere irregularity. In'the present case the whole foundation 
of the under-sheriff’s jurisdiction depends on the validity 
of the writ of inquiry, which was a bad writ. The fact that 
by s. 2 of the Juries Act, 1918, the action being for slander, 
the plaintiff would have been entitled to the writ on an appli- 
cation by summons does not affect the question, because 
he would only be so entitled “on application made in 
accordance with rules of Court ”—namely, by Order xxxv1., 
r. 64 (3.), “ by a summons.” 

J. B. Matthews K.C. and J. R. Macdonald (Picciotto with 
them) for the plaintiff. This is in reality an application to 
set aside the writ of inquiry, and does not come within the 
new trial jurisdiction of this Court under Order xxxrx., 
tr. 1, 2, 3. The application to set aside the judgment is 
merely incidental to the application for a new trial or judg- 
ment. The application to set aside the writ of inquiry and 
all proceedings thereunder ought to have been made to the 
King’s Bench Division, whose officer irregularly issued the 
writ of inquiry, that is, to a master or judge in chambers. 
This was the procedure adopted in Hamp-Adams v. Hall. (1) 
No complaint is made of the verdict or judgment if the writ 
of inquiry had been regularly issued. The sheriff or his 
deputy is merely an executive officer bound to obey the writ 
of inquiry, and could not go behind it. The process of setting 
aside a writ of execution irregularly issued is analogous ; 
the application is to a master in chambers: Chitty’s Arch- 
bold’s Practice, 14th ed., p. 830. 

Further, the omission to take out a summons under 
s. 2 of the Juries Act, 1918, and Order XxXvl., r. 64 (3.), 
was a mere non-compliance with a rule of practice within 
Order LXX., r. 1, and was therefore an irregularity within r. 2 
which was waived by steps being taken by the defendant 
after knowledge of the irregularity. The plaintiff was, by 
the proviso in s. 2 of the Juries Act, 1918, entitled to a writ 
of inquiry, the only irregularity being that he omitted to take 
out a summons for that purpose under Order XXXVI, r. 6A (3.). 
It is the purest technicality. Lord Brougham in Auchterarder 
; (1) [1911) 2 K. B. 942. 
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Presbytery v. Earl Kinnoull (1) said : “In other words, a form 
had been omitted which ought to have been observed, but the 
omission was immaterial.’”” The rules of Court are statutory; 
therefore non-compliance with a rule or with a statute comes 
within Order Lxx., rr. 1, 2. Hence, even if this were the 
breach of a statutory requirement, Order Lxx. would apply. 
But it is merely a breach of Order XXXVI., r. 64 (3.), and is an 
irregularity. The defendant waived the irregularity by asking 
for particulars of the plaintiff’s claim, by taking out a summons 
to set aside the writ of inquiry, though on a wrong ground, 
and by taking part in the inquiry before the under-sheriff 
though he took objection to the jurisdiction of the under- 
sheriff. These were all steps taken by the defendant after 
knowledge of the irregularity, and each of them was an act 
of waiver of the irregularity within Order Lxx., r. 2: Fraas v. 
Paravicini (2); Doe v. Jepson (3) (a breach of a statutory 
requirement) ; Yonge v. Fisher. (4) 

Briggs in reply. The Court of Appeal has jurisdiction to 
entertain this application under s. 1 of the Judicature Act, 
1890 (53 & 54 Vict. c. 44). The steps necessary for suing 
out a writ of inquiry before the Juries Act, 1918, are set out in 
Chitty’s Archbold’s Practice, 14th ed., p. 1332. The Juries 
Act, 1918, prescribes a condition precedent to the issue of 
the writ, which statutory requirement cannot be waived : 
see Smith v. Baker. (5) The writ of inquiry is a judicial writ, 
and is not analogous to a writ of execution. Order Lxx., 
r. 1, is confined to “non-compliance with any of these rules 
or with any rule of practice,” and does not include a statutory 
requirement. 


Cur. adv. vult. 


Dec. 20. Bankes LJ. read the following judgment : 
This is an appeal by the defendant in an action for slander. 


_No appearance was entered to the writ, and interlocutory 


judgment was signed for default of appearance on April 16, 


(1) (1839) 6 Cl. & F. 646, 708. (3) (1832) 3 B. & Ad. 402. 
(2) (1812) 4 Taunt. 545. (4) (1842) 4 Man & G. 814. 
(5) (1864) 2 H. & M. 498. 
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1920. A precipe for a writ of inquiry was handed in, and 
a writ of inquiry was issued on April 27 directed to the 
sheriff of the county of York commanding him in the 
ordinary form by the oaths of twelve good and lawful men 
of his bailiwick to inquire what damages the plaintiff was 
entitled to recover under the judgment. The date of the 
hearing was fixed for May 11. On May 6 the appellant’s 
solicitor issued a summons for particulars of the claim, and 
an order was made for delivery of the particulars within 
24 hours. On May 7 the appellant’s solicitor issued a summons 
for an order that the writ of inquiry should be set aside on 
the ground that no direction had been obtained from the 
practice master or district registrar with regard to the place 
of trial. This summons was dismissed. The appellant was 
represented at the hearing by counsel who took the objection 
before the under-sheriff to the jurisdiction of the Court, 
upon the ground that no order had been obtained for a jury. 
The under-sheriff very properly overruled the objection, 
considering no doubt that his duty in the matter was confined 
to obeying the direction contained in the writ of inquiry. 
The appellant’s counsel did not withdraw, but took part in 
the inquiry, cross-examining the witnesses, and addressing 
the under-sheriff and the jury. His contention at that time 
was that the damages to be awarded to the plaintiff should 
be nominal only. The jury awarded 5/., for which amount 
and for costs to be taxed judgment was signed on May 13, 
1920. Notice of appeal to this Court was given on June 22. 

An application for a new trial where damages have been 
assessed upon a writ of inquiry before a sheriff and a jury is 
properly made to this Court: Radam’s Microbe Killer Co. v. 
Leather. (1) Upon the hearing of such an application this Court 
has all such powers as are exercisable by it upon the hearing of 
an appeal: Order xxxix.,r. 2. I have no doubt that it is within 
the power of this Court to do part of what the appellant 
asks for in his notice of appeal. Whether the Court should 
exercise that power is a very different question. It is obvious 
that there is not a shred of merits in this appeal. The appellant 
: (1) [1892] 1 Q. B. 85. 
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is entitled to his full rights, but not to any indulgence. It 
would, in my opinion, be an indulgence which ought not to 
be granted to him if the appellant was allowed any portion 
of what he asks for in his notice of appeal. The notice of 
appeal is in the ordinary form of a notice asking for a new 
trial, or in the alternative for judgment. The substance of 
the application is the request for a new trial or for judgment. 
It is incidental only to that relief that the request is added 
that the verdict and judgment may be set aside. The appel- 
lant does not really desire either a new trial or judgment. 
What he really wants is to set aside the writ of inquiry on 
the ground that no order for a jury was obtained as is now 
required by the Juries Act, 1918, and Order XXXvI., r. 6A. 
Under another form and on different grounds the application 
is really to get indirectly the relief which the appellant failed 
to get directly when he applied to the district registrar on 
May 7 to set aside the writ of inquiry. Under the circum- 
stances of this case the Court should, I consider, hold the 
appellant strictly to his notice of appeal, and as he cannot 
have either a new trial or judgment the appeal should be 
dismissed with costs. I am confirmed in this view by a 
consideration of the situation which would be created if we 
acceded to the suggestion of the appellant’s counsel and set 
aside the verdict and judgment. The writ of inquiry would 
still stand as an unexecuted writ, which the King’s Bench 
Division has refused to set aside. In my opinion the Court 
ought not to lend its aid to the creation of such an unsatis- 
factory position unless compelled to do so. The appellant’s 
proper course is to seek his remedy in the King’s Bench 
Division, and the present is not a case in which this Court 
should, in my opinion, by way of indulgence exercise any 
jurisdiction which it may have over the verdict and judgment 
obtained by the plaintiff. 

This view of the case renders it unnecessary to express 
any opinion upon the extremely difficult question whether 
the omission to apply by summons for a jury is an irregularity 
capable of being dealt with under Order Lxx., r. 2, or whether 
the omission deprives the sheriff of any jurisdiction to hold the 
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inquiry. The distinction between a nullity and an irregularity 
has been the subject of discussion from early times. Any 
of the early editions of the books on practice disclose the 
‘extent of the discussion, and the different views taken by 
judges on the subject. Sometimes an omission to follow the 
positive direction of a rule of practice has been treated as 
immaterial on the ground that the rule was directory only : 
Millar v. Bowden (1); sometimes such an omission has been 
treated as an irregularity capable of being waived: Gurney v. 
Hopkinson (2); Ryley v. Boissomas (3); sometimes where 
the omission was in the failure to comply with a statutory 
provision as a nullity: Garratt v. Hooper.(4) In Rex v. 
Tristram (5) the Master of the Rolls, in dealing with the 
omission to comply with a statutory requirement, takes the 
same view as was taken by the Court in Garratt v. Hooper. (4) 
He said: “It is a condition precedent to the right of the 
grantee to give judgment, and unless he fulfils the condition 
he exceeds his jurisdiction in pronouncing judgment.’ The 
strictness of this view has not been observed in quite a number 
of cases if the rules of Court are to be regarded as having 
the force of a statute which, by s. 16 of the Judicature Act, 
1875, and the similar sections of later Acts, they presumably 
have. The cases I refer to are mostly of the kind where 
by leave the Court has jurisdiction, but without leave no 
jurisdiction. In all these cases the failure to obtain the 
necessary leave has been considered an irregularity merely, 
capable of being waived. In Fry v. Moore (6) the omission 
was in not having obtained leave to serve a writ out of the 
jurisdiction. In Petty v. Daniel (7) the omission was in not 
having served a copy of the affidavit in support with a notice 
of motion to commit. In Moore v. Gamgee (8) the statutory 
requirement of obtaining leave to commence an action in 
a Court other than that in which the defendant dwelt or 
carried on business had not been complied with: see also 


(1) (1831) 1 Cr. & J. 563. (5) [1902] 1 K. B. 816, 828. 
(2) (1834) 3 Dowl. 189. (6) 23 Q. B. D. 395, 

(3) (1832) 1 Dowl. 383. (7) (1886) 34 Ch. D. 172. 
(4) (1831) 1 Dowl. 28. (8) (1890) 25 Q. B. D. 244. 
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Clarke v. Knowles. (1) Moore v. Gamgee (2) is referred to in 
Alderson v. Palliser (3), and commented on but not overruled, 
though it would seem that the Court of Appeal in that case 
took an entirely different view from the one expressed by 
Cave J. In Lloyd v. Great Western Dairies Co. (4) the Court 
of Appeal, consisting of Vaughan Williams, Fletcher Moulton, 
and Buckley L.JJ., appear to me to have considered the 
omission to obtain leave to join another cause of action with 
an action for the recovery of land as a matter which could 
be waived. 

It is extremely difficult to define the distinction between an 
irregularity and a nullity. In Chitty’s Archbold’s Practice, 
14th ed., p. 445, it is said: “ Where the proceeding adopted 
is that prescribed by the practice of the Court, and the error 
is merely in the manner of taking it, such an error is an 
irregularity, and may be waived by the laches or subse- 
quent acts of the opposite party ; but where the proceeding 
itself is altogether unwarranted, and different from that 
which, if any, ought to have been taken, then the proceeding 
in general is a nullity, and cannot be waived by any act of 
the party against whom it has been taken.” It seems to 
me only possible to reconcile Hamp-Adams v. Hall (5), when 
the Court consisted of Vaughan Williams and Buckley L.JJ., 
with Lloyd v. Great Western Dairies Co. (4) on some such 
principle as the above. In the present case the appellant’s 
solicitor was aware on May 7 that no leave had been obtained 
for a jury. Under these circumstances the appellant must, 
I consider, be taken to have waived any irregularity in the 
proceedings if what had occurred was an irregularity capable 
of being waived. The Juries Act, 1918, is no doubt a statute 
introduced for the benefit of the public, a provision of which 
according to the general rule could not be waived: see 
Vaughan Williams L.J. in Norwich Corporation v. Norwich 
Tramways Co.(6) This statute contains the special pro- 


vision in the proviso that in case of an action for slander 


(1) [1918] 1 K. B. 128. (4) [1907] 2 K. B. 727. 
(2) (1890) 25 Q. B. D. 244. (5) [1911] 2 K. B. 942. 
(3) [1901] 2 K. B. 833. (6) [1906] 2 K. B. 119, 126. 
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the order, if applied for, must be made. Under these cir- 
cumstances the statute so far as it relates to actions within 
the proviso can hardly be considered as a statute for the 
benefit of the public. The statute itself places the duty of 
prescribing how the necessary leave is to be obtained upon 
the Rule Committee. They have introduced Order xxxv1., 
r. 6a, which requires the necessary leave to be obtained by 
summons. The omission therefore in the present case, and 
the only omission, is the failure to take out the summons, 
because had the summons been taken out the order must 
have been made. 

The position of this Court in dealing with the present 
application is not quite the same as that of a Court of the 
King’s Bench Division dealing with an application for a 
prohibition, as was the case in Farquharson v. Morgan. (1) 
We have no jurisdiction to deal directly with the writ of 
inquiry or with any further proceeding upon it. The question 
is one of very considerable difficulty, but I consider that, 
under the very special circumstances of this case, this Court, 
if it was necessary to give a decision on the point, should 
and can consistently with the decisions in this Court say 
that the omission to take out the summons was an irregularity 
which is capable of being and has been waived. 


Atkin L.J. read the following judgment: The defendant 
asks to have the verdict of the jury at the inquiry before the 
sheriff set aside on the ground that there was no jurisdiction 
to hold the inquiry. The first question is whether the sheriff 
had jurisdiction. I am clearly of opinion that he had not. 
Interlocutory judgment has been duly signed against the 
defendant for default of appearance. Before the Juries Act, 
1918, the plaintiff would have been entitled as of course to 
have a writ of inquiry sealed directing the sheriff to summon 
a jury and inquire as to the amount of the damages. The 
writ would have been sealed on a precipe handed in by the 
plaintiff, and no leave was required. Sect. 2 of the Juries 
Act, 1918, enacts a direct prohibition against issuing such 

(1) [1894] 1 Q. B. 552. 
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a writ without leave, and therefore interposes the necessity 
for an order by the Court or a judge before the writ of inquiry 
can be granted. The proviso to the section preserves the 
plaintiff’s right to such a jury if he applies for it in accordance 
with the prescribed procedure. The application is, in my 
opinion, to be an application for leave and is to be made by 
summons, and is to be made to the only authority to whom 
a summons could be addressed, the Court or a judge. It 
appears to me to be quite irrelevant that on this application, 
as on so many other applications in chambers, the applicant 
is entitled as of right to the order asked for. The Legislature 
might have preserved the old practice ; but as they have not, 
there must be a determination by a judicial authority before 
the writ can be issued. It is admitted that no application 
was made and no leave to issue the writ of inquiry was ever 
granted by the Court or a judge. The result seems to me to 
be that the writ in this case was issued in violation of a 
statutory prohibition; the issue was illegal. and the writ 
is wholly inoperative. An inquiry held by a sheriff and a 
jury is one of the few remaining instances of a proceeding 
in the sheriff’s county court (see Sheriffs Act, 1887 (50 & 51 
Vict. c. 55), s. 18), a court of great antiquity. Whatever 
the general jurisdiction of this court was in former days, 
it has now been superseded by the county court, and in respect 
of an assessment of damages the jurisdiction always arose, 
as it does now, from an order founded on a judgment of the 
King’s Court and given in a suit between particular parties. 
In other words, in the matter of assessment of damages the 
sheriff had no general jurisdiction, however restricted ; his 
authority is given him by a special order in each case, and 
by the recent statute can only be given by judicial deter- 
mination of the Court or a judge. In the absence of such a 
judicial order the sheriff and a jury have no more power to 
determine the question of damages than a coroner and a jury, 


or a recorder and a jury. The proceedings are coram non 


judice and, in my opinion, are wholly ineffective and void. 
It is said that the defect was waived by the defendant. 
If the lack of jurisdiction could be waived I think that the 
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question of waiver would require careful consideration, for 
there is some evidence that with knowledge of the defect 
the defendant applied for further particulars of the claim ; 
and I should have desired to consider how far such an appli- 
cation, not made before the sheriff’s tribunal itself, would 
amount to a waiver. But in my opinion the defect could not 
be waived. The distinction between a defect which causes 
the proceedings to be null and void and a defect which is 
merely an irregularity is well established; an irregularity 
can be waived; a nullity cannot. I have already stated 
my reasons for holding that in this case the proceedings were 
a nullity. 

There are two or three authorities to which I desire to 
refer. In Farquharson v. Morgan (1) a claim for compensa- 
tion by an outgoing tenant had been referred to arbitration 
under the provisions of the Agricultural Holdings Act, 1883. 
An award was made which dealt with matters outside the 
Agricultural Holdirgs Act. The landlord appealed against 
the award to the county court judge and subsequently to 
the Divisional Court ; and before the Divisional Court con- 
sented to the matter being remitted to the county court 
judge, and undertook to make no objection to another 
umpire being appointed. The county court judge affirmed 
the award, and later made an order under s. 24 of the Act 
enforcing the award. The landlord then applied for a 
prohibition on the ground that there was no jurisdiction to 
enforce such an award. The Court of Appeal, reversing the 
Divisional Court, held that notwithstanding the repeated 
acts of waiver he was entitled to succeed. The ultimate 
decision turned upon the defect being patent, i.e., apparent 
on the face of the proceedings, as to which I will say something 
later, but some passages in the judgment are instructive. 
Lord Halsbury said (2): “It has been long settled that, 
where an objection to the jurisdiction of an inferior Court 
appears on the face of the proceedings, it is immaterial by 
what means and by whom the Court is informed of such objec- 
tion. The Court must protect the prerogative of the Crown 


(1) [1894] 1 Q. B. 552. (2) Ibid. 556. 
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and the due course of the administration of justice by pro- 
hibiting the inferior Court from proceeding in matters as to 
which it is apparent that it has no jurisdiction. The objection 
to the jurisdiction does not in such a case depend on some 
matter of fact as to which the inferior Court may have been 
deceived or misled, or which it may have unconsciously 
neglected to observe, and the judge of such Court, therefore, 
must or ought to have known that he was acting beyond 
his jurisdiction. I find no authority justifying the with- 
holding of a writ of prohibition in such a case.” Davey L.J. 
said (1): ‘‘The other principle is correlative to the first ; 
it is that the parties cannot by agreement confer upon any 
Court or judge a coercive jurisdiction which the Court or 
judge does not by law possess. To do so would be an usurpa- 
tion of the prerogative of the Crown, and it has always been 
the policy of our law as a question of public order to keep 
inferior Courts strictly within their proper sphere of jurisdic- 
tion : see the judgment of the Common Pleas in Worthington v. 
Jeffries. (2) It follows that a party may, notwithstanding 
that he has contracted to have the dispute decided, or a 
decision in the matter enforced, by a Court not possessing 
by law jurisdiction, refuse to be bound by his contract and 
object to the jurisdiction, subject to the provisions embodied 
in the Arbitration Act, 1889, so far as applicable. It also 
follows that jurisdiction cannot be given by acquiescence. 
These principles are so well known that they need no illustra- 
tion from decided cases or other authority.” In Alderson v. 
Palliser (3) an affidavit in support of an application for leave 
to issue a judgment summons out of the district of the county 
court was defective for not being in accordance with the 
form prescribed by the rules. Leave was given to the defend- 
ant at the hearing of the summons to file an affidavit of 
merits. The judge made a committal order; but on an 


_ application for prohibition the Court of Appeal, reversing the 


Divisional Court, held that the defect could not be waived 
where the defect appeared on the face of the proceedings as 


(1) [1894) 1 Q. B. 560. (2) (1875) L. R. 10 C. P. 379. 
(3) [1901] 2 K. B. 833. 
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in that Court. Stirling L.J., referring to the two principles 
stated by Davey L.J. in Farquharson v. Morgan (1), said (2) : 
“One is that parties cannot by contract oust the juris- 
diction of the Courts ; but the learned Lord Justice pointed 
out how that had been modified. The other principle he 
declared to be correlative of the first, namely, that ‘the parties 
cannot by agreement confer upon any Court or judge a 
coercive jurisdiction which the Court or judge does not by 
law possess.’ Waiver is merely a form of agreement or consent 
to a particular course of action; and if the county court 
judge had no jurisdiction in the present case, the parties could 
not confer it upon him by consent.” In Hamp-Adams v. 
Hall (3) the plaintiff had issued a writ of summons against 
the defendant, served it pursuant to an order for substituted 
service, and signed judgment on default of appearance. He 
obtained a writ of inquiry, and in the defendant’s absence 
the jury returned a verdict for the plaintiff. On an appli- 
cation to set aside all the proceedings the Court of Appeal, 
reversing the judge in chambers, held that the defendant 
was entitled to an order upon the ground that the service 
of the writ of summons was defective because the person 
who served it had not indorsed thereon the date of service 
within three days after service, though he had made the 
indorsement six days after. It was held that it was 
impossible for the defendant to waive the defect, for the result 
of non-compliance with the rule was that there was no writ 
on which the plaintiff was entitled to proceed. Vaughan 
Williams L.J. said (4): “It is contended for the plaintiff 
that the non-compliance with the rule has been waived by the 
defendant. In my opinion it was impossible for the defendant 
to waive the defect, for the result of the non-compliance with 
the rule was that there was no writ on which the plaintiff was 
entitled to proceed. Then it was said that at the most the 
case should be regarded as one in which there has been a 
mere irregularity, and Order Lxx., r. 2, was called to our 
attention as showing how the right of a party to take 


(1) [1894] 1 Q. B. 560. (3) [1911] 2 K. B, 942. 
(2) [1901] 2 K. B. 838. (4) Ibid. 943. 
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advantage of a defect in the nature of an irregularity may 
be limited or taken away. In my opinion that rule has no 
application to the circumstances of the present case. It is 
said that it is a very severe penalty to put on a mistake of 
this kind that all the subsequent proceedings should be set 
aside. I am not at all impressed by that argument. Where 
proceedings are taken by a plaintiff in the absence of the 
defendant it is most important that there should be at every 
stage a strict compliance with the rules, and therefore it is 
a reasonable and proper thing in the case of proceedings by 
default to treat non-compliance with such a rule as Order Ix., 
r. 15, not as a mere irregularity which can be waived, but as 
a matter which prevents any further proceedings from being 
taken on the writ.” Buckley L.J. said (1): “‘ Where a plain- 
tiff proceeds by default every step in the proceedings must 
strictly comply. with the rules; that is a matter strictissimi 
juris. That has not been done in this case, and on these 
grounds I am of opinion that this judgment must be set 
aside.” It is to be noticed that so far as the sheriff was 
concerned the proceedings were apparently regular, though 
in the proceedings as a whole the defect was apparent in the 
indorsement on the writ. Im the same way in the present 
case there is an obvious defect in the proceedings in the action 
in the absence of an order authorizing the issue of the writ. 
But in any case, even if the defect had to be apparent on the 
face of the proceedings in the sheriff’s court, where a Court 
exercising special jurisdiction is informed at the commence- 
ment of the proceedings that there is an initial defect which 
is not controverted by the other side, it appears to me that 
the Court is necessarily in the same position as though the 
defect were apparent on the face of the proceedings. 

The further point was taken that, however void the pro- 
ceedings, the plaintiff's remedy is not by appeal, but by 
application to set aside the writ of inquiry. In my opinion 
this objection is ill-founded. The terms of Order xxxrx., 
r. 1, are wide enough to cover the present application, and have 
been held by the Court of Appeal to apply to an application 


(1) [1911] 2K. B. 945. 
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for a new trial of an inquiry before a sheriff and a jury 
under a writ of inquiry. The proceedings in question have 
resulted in a verdict upon which a return has been made by 
the sheriff, and judgment has been signed by the plaintiff. 
If the sheriff or his deputy had misdirected the jury, this Court 
must be admitted to have power to set aside the verdict, 
return, and judgment. In my opinion they cannot have less 
power because the jury ought not to have returned any 
verdict at all. If the Court have power to entertain the 
appeal, it appears to me immaterial that the defendant could 
obtain relief by some different proceeding. An application 
to this Court is not like an application to the King’s Bench 
Division for the exercise of its authority by the issue of a 
prerogative writ in circumstances where the applicant must 
show the absence of any other adequate remedy. If we have 
jurisdiction and the appellant establishes his case, he is 
entitled ex debito justitie to his remedy. An analogy is 
to be found in appeals from the county court under s. 120 
of the County Courts Act, 1888. The Divisional Court will 
entertain an appeal on the ground of lack of jurisdiction in the 
county court notwithstanding the concurrent remedy by 
prohibition: Barker v. Palmer (1); Sweetland v. Turkish 
Cigarette Co. (2) 

Nor do I see any reason for supposing that our jurisdiction 
is limited to cases where the ultimate order made is one for 
a new trial or judgment. The defendant claims that the ver- 
dict of a jury assessing damages against him is invalid, and asks 
to have it set aside. I know no tribunal except this Court 
that can set aside the verdict of a jury in proceedings in the 
High Court or before a sheriff ; and this Court is given express 
power by Order xxxrx., r. 1. If there had been an order in 
an action to stay proceedings, and nevertheless the parties 
or one of them in the absence of the other went on to verdict 
or judgment, could there be any doubt of the power of this 
Court to set aside the verdict or judgment ? And yet there 
would be no order for a new trial or judgment. That the 
appellant has asked for further relief than he is entitled to 


(1) (1881) 8 Q. B. D. 9. (2) (1899) 47 W. R. 511. 
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should be considered a ground for depriving him of the relief 
which it is within the jurisdiction of the Court to grant him 
and to which he is entitled, or that this Court has any 
discretion to refuse to award legal rights duly established 
before it, is a doctrine to which I respectfully am unable to 
subscribe. 

It is true, I think, that’ we cannot on this appeal set 
aside the writ of inquiry. But that writ is according to my 
judgment of no effect; and if the subsequent proceedings 
are in consequence also ineffective, I think that the defendant 
is entitled to have them set aside. 


Youncer LJ. read the following judgment: It is 
objected to this appeal that it is misconceived both as to 
forum and in substance. As to forum it is said that it has been 
brought to the wrong Court ; as to substance it is said that 
it concerns a complaint which at its highest amounts to a 
mere irregularity ineffective to alter even in a detail the 
necessary result of prescribed regular procedure. I am of 
opinion that these objections to the appeal are both of them 
well founded. As to the objection that it has been brought 
to the wrong Court, the appellant’s notice of appeal is framed 
on the footing that his application is for judgment or a new 
trial on motion made to this Court pursuant to Order xxxIx. 
It appears, however, that his desire, and in the circumstances 
his really effective relief, if he be entitled to any relief, is to have 
the writ of inquiry directed to the sheriff and all subsequent 
proceedings thereon declared inoperative for every purpose. 
That this is so is made plain by the terms of the appellant’s 
notice of appeal. By that notice he asks that the verdict 
of the sheriff’s jury be set aside and a new trial had, or alter- 
natively that judgment be entered in the action for the 
defendant. But when he goes on pursuant to Order xxxrx., 
r. 3, to state the grounds of his application it becomes 


‘apparent that, while they would be most appropriate and 


relevant as objections on an application to the Court or a 
judge under Order Lxx., rr. 1 and 3, to set aside the pro- 
ceedings before the under-sheriff altogether, they have nothing 
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to do either with the conduct of the inquiry or the verdict 
of the jury, that is, with those matters with which an 
application to this Court under Order xxxtx. is at least 
primarily concerned. They deal entirely with the invalidity 
of the writ of inquiry, a writ which the under-sheriff merely 
obeyed, as I conceive he was bound to do, the appellant’s real 
and only complaint being that the writ had issued without 
lawful authority, that in consequence the sheriff had no 
jurisdiction to hold the inquiry at all, and that the whole 
proceedings before him were null and void. 

In other words the appellant’s sole effective complaint is 
with reference to the issue of the writ on which the jury’s 
verdict and the judgment entered by the under-sheriff 
proceeded ; of the propriety of that verdict and judgment 
as such, no criticism is made. What therefore the appellant 
seeks to do, if he can, is to get rid of the writ, and the question 
is whether that end of his can be attained either directly 
or indirectly by an application to this Court under 
Order xxxix. I think that it cannot. 

The power of this Court to hear and determine a motion 
for a new trial, or to set aside a verdict, finding, or judgment, 
in any cause or matter in the High Court or any issue therein 
is conferred by the Judicature Act, 1890, s. 1, and is by the 
express terms of the section confined to the case “ where 
there has been a trial thereof with a jury.” These words are 
reproduced in Order xxxrx.,r. 1, and although there are few 
cases in which they are of any importance, the present case 
satisfies me that they are by no means superfluous or without 
significance, and they should have due effect given them. No 
more is done if it be held that there can be no new trial to be 
applied for within the meaning of the section unless there 
has already been some kind of trial, however irregular. 
But here all the proceedings before the under-sheriff were 
in the appellant’s view coram non judice, entirely null and 
void. There has been no trial at all. That is the 
appellant’s necessary allegation. But if so, there can be, 
as I think, no appeal to this Court under the section. On 
this point I notice that the learned editors of the Annual 
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Practice, 1921, p. 679, express a doubt whether Order xxxIx. 
applies to any such application as this. For the reasons just 
given I am of opinion that the order does not so apply. At 
the least however this view of the section and order only 
serves to enforce the opinion which apart from it I hold 
—namely, that, if the appellant would get rid of this 
writ of inquiry of which he complains, any application for 
the purpose must in the first instance be made to the 
King’s Bench Division from which the impugned writ is 
said wrongly to have issued. What has in fact happened 
here, if the appellant be right, is that process has issued out 
of that Division without the authority of its proper judicial 
officer. It has been issued by the unauthorized act of a non- 
judicial official. Over him, as over all its officers, the Division 
has full authority; this Court has none: and accordingly 
it would seem that necessarily it is to that Division that a 
person aggrieved by any such unauthorized act must apply 
for redress. Only if redress be wrongly refused when such 
application is made can recourse be had to this Court. For 
this Court to interfere before any such application has been 
made and refused, would be, I conceive, in the legal sense, 
an impertinence. 

It follows that in my judgment the proper procedure for 
the appellant to have taken in this case was that adopted 
under precisely analogous circumstances in Hamp-Adams v¥. 
Hall. (1) Moreover that was in my judgment his only proper 
procedure. Here he did adopt it when, although on wrong 
grounds, he took out before the district registrar his summons 
of May 7, 1920. What he ought to have done when that 
summons was dismissed was to appeal to the judge in 
chambers. This he did not do. The consequence is that the 
unauthorized act of which he now complains has never been. 
brought to the notice of a judge of the King’s Bench Division 
at all, and we are not, as I think, entitled to take original 


cognizance of his complaint. This will suffice to dispose of 


the appeal, but the same result follows an approach to the 
question from another angle. 


(1) [1911] 2 K. B. 942. 
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It is manifest that, even if every ground for his appeal be 
justified, the appellant would not be entitled to the relief 
which by his notice he claims from this Court. First of 
all his application to have judgment entered for him in the 
action is quite hopeless. Such relief can in no way result 
from his present complaint, however well-founded it be. 
Next I am satisfied that his application that the verdict 
and judgment be set aside and a new trial directed ought not 
to be acceded to whether that relief is, as I think it is, one and 
indivisible, or whether it is severable. If it be indivisible 
it is plain that this Court cannot direct a new trial when the 
appellant’s complaint, if it means anything, means that there 
is no existing order of any competent Court or judge for any 
trial, and when it is not to this Court that is entrusted 
the original power of making such an order. If, however, 
the relief claimed on this head be severable, then it seems 
to me that this Court ought not to entertain the application 
to set aside the verdict and judgment for the reason that in 
relation to neither is there any matter of which the appellant 
really complains. 

The result is that in my judgment the appellant’s appli- 
cation ought not to be entertained by this Court. His 
appeal to us, however it be regarded, is, I think, either 
misconceived or inadmissible. 

But even if it were competent for this Court to entertain 
that appeal, it ought, I think, to fail on its merits, if such 
they can be called. What has happened here is, that, although 
the proviso to s. 2 of the Juries Act, 1918, preserves the right 
of either party in a case of slander, as this was, to insist upon 
the issue of a writ of inquiry, it requires that an application 
for that writ to issue be made in accordance with rules of Court. 
A comparison of the words of the proviso to the section with 
the provisions of Order XxXVI., r. 6, as it stood at the passing 
of the Act would seem to indicate that the intention of the 
Legislature was to preserve to applicants under the proviso 
the same rights in relation to a writ of inquiry that applicants 
entitled to the benefit of r. 6 then possessed ; and these rights 
are, I think, correctly summarized in the statement that, 
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if the case fell within the rule, a jury had to be asked for, 
but if asked for it could not be refused. 

It has however to be determined, and the point may have 
some relevance in this case, as will appear later, whether on 
its true construction the section read as a whole means that, 
although in cases covered by the proviso leave to issue the 
writ cannot, if asked for, be refused, still any rule of 
Court on the subject must prescribe that it is to the Court 
or a judge that any application for leave must be made ; 
or whether the better view of the section is that it is left 
possible for a rule of Court to prescribe, for example, that 
the necessary application be made say to a practice master 
in conformity with a convenient existing practice. On this 
point I can see nothing in the section to limit the powers 
of the Rule Committee, from which it seems to me to follow 
that it is from the rules of Court when made, and not from 
any provision in the statute itself, that the authority for the 
issue of a writ of inquiry in cases covered by the proviso to 
the section is derived. 

Now Order xxxv1i., r. 64, the rule made to carry out the 
Act, provides by sub-s. 3 that the necessary application 
appropriate to this case must be made by summons. In 
fact no summons here was taken out. The writ was issued 
by a subordinate official in the office of the district registrar 


on the application of the respondent without any summons 


and without reference to the district registrar himself. 

Upon this the question arises whether the omission to take 
out and file the summons—a summons on which, if taken 
out, no order other than an order directing the writ to issue 
was permissible, a summons too which required no further 
service on the appellant, for he had made default in appearance 
and was entitled to no other notice than filing the summons 
gave him—whether that omission made the subsequent 
issue of the writ a nullity, or whether the omission was 


at most an irregularity to which Order Lxx., r. 2, applies. 


If that rule is applicable, the appellant has, I think, no 
kind of case now, for here, after writ issued on April 27 
and notice of trial given him on April 30, he applied by 
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summons on May 6 for delivery by the respondent of a 
statement of claim, upon which on May 7 an order for par- 


ticulars was made. By that day the appellant’s solicitor was _ 


aware of the defect in procedure now insisted on, yet on May 7 
he applied, as I have stated, to set aside the writ and failed ; 
and on May 11 after a protest by his counsel he appeared and 
took part in the inquiry, and succeeded in reducing the 
damages awarded to 5. If the defect was therefore an 
uregularity only, that irregularity was, I think, waived by 
the appellant beyond recall. 

But was it more? In my opinion it was not. The 
proper procedure prior to the issue of the writ in this case, 
as I have held, depends entirely on the rules, and the 
omission here was, in my judgment, within the meaning of 
Order Lxx., r. 1, a mere non-compliance with Order xxxv1., 
r. 64 (3.). It was moreover in the circumstances a non- 
compliance which had and could have had no effect beyond 
the loss to the revenue of the stamp on a summons and possibly 
the saving to the appellant of some small expense. It must 
be remembered that the judge had no option as to the order 
he must make on the summons if it had been taken out ; 
his duty would have been as nearly ministerial as that of any 
judicial officer can be; and if such a non-compliance with a 
rule is not within the ambit of Order Lxx., r. 1, it is to my 
mind difficult to conceive a case of non-compliance which 
would be within it. The scope of the rule is thus stated by 
Kay J. in Petty v. Daniel (1): “I have no doubt that the 
meaning of the rule is—that the Court or judge may, after 
an irregular proceeding has been taken, as in this case, either 
set it aside for irregularity or amend it, or otherwise deal 
with it as the Court shall think fit ; but it is not to be treated 
as void.” 

There can be no reason in the present case for seeking to 
qualify the force of these words. Nor as it seems to me does 
the case of Hamp-Adams v. Hall (2), which was relied on by 
the appellant, negative this view when that case is examined. 
First of all it is not clear to me that Buckley L.J. did there 


(1) 34 Ch. D. 180. (2) [1911] 2 K. B. 942. 
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treat the service as a nullity. His view rather was that the 
case was not one for relief even if the service were not a nullity. 
Vaughan Williams L.J. however did so regard it, but for the 
reason, as I read his judgment, that the express prohibition 
in Order 1x., r. 15, precluded the plaintiff, who had not 
complied with the rule, from proceeding by default in case of 
non-appearance by the defendant. There are no analogous 
words in Order xxxvi., r. 6A. There is no room here for the 
application of the principle operative in Hamp-Adams v. 
Hall (1), generalia specialibus non derogant. 

As Lindley L.J. said in Fry v. Moore (2), it is difficult 
“‘to draw the exact line between an irregularity and a nullity. 
.... But I think that in general one can easily see on which 
side of the line the particular case falls.” And if in this case 
attention is concentrated, as I think it ought to be, on the 
fact that the omission here was an omission from the ordered 
procedure of the King’s Bench Division introductory to 
the issue of the writ, an omission not apparent on the face 
of the writ itself, it becomes, if I may use the expression, a 
mere domestic irregularity amply covered by the words of 
the rule. ; 

In my judgment this appeal entirely fails. I think it ought. 
to be dismissed. 

Appeal dismissed. 


Solicitor for plaintiff: J. D. Arthur, for Maw & Redman, 
Hull. 
Solicitor for defendant : J. N. Nabarro, for Benno Pearlman, 
Hull. 
(1) [1911] 2 K. B, 942. (2) 23 Q. B. D. 398. 
W. F. B. 
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MITCHELL, Appettant v. TOWNEND AND COMPANY : 
RESPONDENTS. - 


Landlord and Tenant—Recovery of Possession—Business Premises—Alteration 
from one Kind to Another—“ Scheme of reconstruction or improvement >— 
Increase of Rent and Mortgage Interest (Restrictions) Act, 1920 (10 & 11 
Geo. 5, c. 17), 8. 13, sub-s. 1 (c). 


Sect. 13, sub-s. 1 (c), of the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920, read with s. 5, sub-s. 1, provides that no order 
or judgment for the recovery of possession of premises falling within 
the purview of the Act shall be made or given unless “‘ the premises 
are bona fide required for the purpose of a scheme of reconstruction 
or improvement which appears to the Court to be desirable in the public 
interest ” :— 

Held, that the words “scheme of reconstruction or improvement ” 
refer to some public scheme, as, for example, the widening of a road, 
or the clearing of an insanitary area, and do not cover a private project 
for the substitution of one kind of business premises for another. 


CasE stated by Yorkshire (West Riding) justices. 

On August 4, 1920, an application was made to the Goole 
justices by Townend & Co. (hereinafter called the respond- 
ents) under the Small Tenements Recovery Act, 1838, 
the Courts (Emergency Powers) Acts, 1914-1917, and the 
Increase of Rent and Mortgage Interest (Restrictions) Act, 
1920, for a warrant for possession of a stable which had been 
held from the respondents by the appellant Mitchell. 

At the hearing it was proved or admitted that the appellant 
was a weekly tenant of the stable, and that his tenancy 
was duly determined by notice to quit on July 12, 1920; that 
the rent was under 20/. per annum; that the appellant was 
a marine store dealer, who used the stable solely as a branch 
store for storing rags and bones, etc. Evidence was given 
by the respondents that the stable was bona fide required 
for the purpose of a scheme of reconstruction or improvement 
by a Mr. Pontefract, to whom the same was about to be 
leased, who proposed to adapt the premises to accommo- 
date from forty to fifty women and girls in manufacturing 


ladies’ clothing, and also use them as a training school for. 


the employees, who would eventually be drafted into a 
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factory which he contemplated erecting upon land which 


he had purchased in the town. 


The appellant claimed that as the stable was not reasonably 
required by the respondents for their own occupation or for 
the public service, and no available alternative accommodation 
had been offered, he was protected by the Increase of Rent 
and Mortgage Interest (Restrictions) Act, 1920. 

The respondents relied on s. 13, sub-s. 1 (c), of the Act, 
which, read with s. 5, sub-s. 1, provides that no order for 
ejectment shall be made unless “the premises are bona fide 
required for the purpose of a scheme of reconstruction or® 
improvement which appears to the Court to be desirable 
in the public interest.” 

The justices issued their warrant for possession, being of 
opinion that the premises were bona fide required for a scheme 
of reconstruction or improvement as above mentioned, and 
the scheme appeared to them to be desirable in the public 
interest, Goole having few manufacturing businesses, 
especially for women and girls. They thought that the use 
of the premises for a new trade employing from forty 
to fifty females would be preferable to its use as a marine 
store. 


Scholefield for the appellant. The justices were wrong in 
holding that what was proposed by the respondents was 
“a scheme of reconstruction or improvement” within s. 13, 
sub-s. 1 (c), of the Act. The mere alteration of premises cannot 
amount to “a scheme of reconstruction or improvement.” 
Those words have a well-known meaning and imply some 
general alteration affecting the community, such, for example, 
as the clearing of an insanitary area as is referred to in s. 4 
of the Housing of the Working Classes Act, 1890. It would 
be a strange result if business premises which are protected 
by the Act of 1920, unless alternative accommodation is 
available, can be taken for the purpose of adapting them for 
another kind of business and calling that “‘ reconstruction 
or improvement,” in which case alternative accommodation 
need not be available. That cannot have been the intention 
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of the Legislature. Further, no public interest has been 1921 
shown which would warrant the issuing of the warrant for CMinoaeee 
possession. Towser 

[He cited Sowth Hetton Coal Co. v. North-Eastern News & Co. 
Association. (1)] 


The respondents were not represented. 


Lorp CoLeripce J. In this case the question is whether 
the justices were right in holding that the substitution of 
one kind of private business for another, the substituted 
business allowing of the employment of forty or fifty persons, 
was, within s. 13, sub-s. 1 (c), of the Increase of Rent and 
Mortgage Interest (Restrictions) Act, 1920, ‘‘a scheme of 
reconstruction or improvement ... . desirable in the public 
interest.”” When premises are bona fide required for that 
purpose, and the Court thinks it desirable in the public 
interest, the provisions of the Act as to alternative accom- 
modation are dispensed with, so in this case there was no 
offer of alternative accommodation. I am of opinion that 
what was proposed by the respondents does not come within 
the words “‘scheme of reconstruction or improvement.” It 
may well be that the proposed adaptation of the premises is 
desirable in the interests of the proprietor and of those who 
would be employed; but the expression seems to imply 
something larger than a private interest or advantage. By 
the use of the words “scheme of reconstruction or improve- 
ment ’’ something generally advantageous to the whole 
community is meant, such, for example, as the widening of a 
street, the destruction of a “ rookery,” or some other well- 
defined public improvement. In my view the justices were 
wrong, and consequently the appeal must be allowed. 


Avory J. I am of the same opinion. I think that what 
was proposed does not come within the words “a scheme of 
reconstruction or improvement.” 


Satter J. I agree. The words in question refer to 


(1) [1894] 1 Q. B. 133. 
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some public scheme and do not cover a private project 
for the substitution of one kind of business premises for 


ther. 
aes: Appeal allowed. 


Solicitors for appellant : Sharpe, Pritchard & Co., for James 


Gray & Son, Barnsley. 
: db Sh dak 


TOMPKINS, AppELLANT v. ROGERS, RESPONDENT. 


Landlord and Tenant—Recovery of Possession—‘‘ Premises used for business 
purposes”’—Dwelling House partly used as Lodging House—Increase of 
Rent and Mortgage Interest (Restrictions) Act, 1920 (10 & 11 Geo. 5, 
c. 17); 33 13: 


Sect. 13, sub-s. 1, of the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920, provides that “this Act shall apply to any 
premises used for business trade or professional purposes . .. . as it 
applies to a dwelling house..... 

The appellant occupied a dwelling house partly for her own residence 
and partly for letting rooms as lodgings:— _ 

Held, that the house was “‘ used for business purposes”? within the 
above section. 


CasE stated by Dorchester justices. 

In September, 1920, an application was made by the 
respondent under the Small Tenements Recovery Act, 1838, 
for possession of a house and premises in the appellant’s 
occupation. 

The appellant was a widow, and up to the death of her 
husband, seven years ago, she resided with him and their 
family at 30, Culliford Road, Dorchester, then occupied as 
a private dwelling house at a rent of 181. The respondcat 
purchased that house in January, 1920, for his private 
occupation, and the appellant became his tenant, which 
tenancy was terminated by notice to quit on September 1, 


1920. The respondent became tenant of a vacant house 


in Dorchester for the purpose of providing alternative 
accommodation for the appellant. The appellant received 
contributions towards her support from a son living away, 
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and was partially dependent upon the receipts from her 
lodgers. The number of other occupants of 30, Culliford 
Road, varied from time to time, but at the date of the 
hearing consisted of one son, who paid for his board and 
lodging 20s. a week and attended to the garden, two gentlemen 
who jointly occupied a sitting-room and bedroom, another 
gentleman who occupied a middle room, and a lady who paid 
nothing and shared the appellant’s room. 

For the appellant it was contended that the occupation by 
her of 30, Culliford Road, by lodgers constituted an occupation 
of it for business, trade, or professional purposes within 
s. 13, sub-s. 1, of the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920, and that as the premises were not 
required by the respondent for other than private occupation 
the justices had no power to make an order for possession. 
It was further contended that neither in situation nor other- 
wise were the other premises reasonably equivalent as regards 
rent and suitability in all respects. 

The justices were of opinion that the occupation of 
30, Culliford Road, by persons other than the appellant and 
her son did not constitute them premises used for business, 
trade, or professional purposes, and that in situation and in 
all other respects the alternative accommodation offered was 
reasonably equivalent. They accordingly held that the 
respondent was entitled to possession of 30, Culliford Road. 

The question was whether there was evidence upon which 
the justices could find as they did. 


Trapnell for the appellant. A business may be carried 
on in an ordinary dwelling house. If it is, s. 13, sub-s. 1, 
applies. The section does not speak of “ business premises ” ; 
it says that the Act shall apply to “any premises used for 
business,”’ etc. In this case the appellant by using the house 
partly for letting lodgings was using it for business purposes. 
A similar use of a house has been held to be a breach of a 
covenant that the lessee should not carry on any trade or 
business therein: see Rolls v. Muiller(1) and Hobson v. 


(1) (1884) 27 Ch. D. 71. 
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Tulloch. (1) As,this house is used by the appellant for busi- 
ness purposes, and the respondent only wanted it for residential 
purposes, the justices were wrong in making an order for 
possession: see s. 13, sub-s. 1 (6). 

The respondent was not represented. 


Lorp CoxLeripce J. The question is whether these 
premises are or are not used for business purposes within s. 13, 
sub-s. 1, of the Act. If the house is not used for business 
purposes the justices were justified in making an order for 
possession, inasmuch as the landlord, within s. 5, sub-s. 1 (d), 
reasonably required it for occupation as a residence for him- 
self, subject to alternative accommodation being available 
for the tenant. If, however, the house comes within the 
provision of s. 13, sub-s. 1, as business premises the order 
is invalid because the landlord does not require it for business, 
trade or professional purposes. What we have to decide is 
whether there was any evidence upon which the justices 
could come to the conclusion that these premises were not 
business premises within the meaning of the Act. It is found 
as a fact that the appellant has carried on in the house the 
occupation—if I may use that neutral term—of a lodging 
house keeper, and was carrying it on at the time the order 
was made. She had several people in the house who paid 
for board and lodging; there were several gentlemen, all 
of them paying guests, and a lady who no doubt for some 
reason connected with the carrying on of the boarding house 
paid nothing but deprived the appellant of the sole use of 
her own room. It was held in Rolls v. Miller (2) that a house 
used as a “Home for Working Girls’—a_ charitable 
institution—came within the restrictions of a covenant by 
the lessees that they should not use the house for any trade 
or business. So, too, in Hobson v. Tulloch (1), where there 
was a similar covenant, and the defendant used the house 


as a boarding house for scholars attending a school, it was 


held that the defendant was carrying on a species of business. 


(1) [1898] 1 Ch. 424, (Ay 2A Clow 1D)s 7H, 
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I have no hesitation in coming to the conclusion that this 
house was being used for business purposes, the appellant 
getting her living mainly by so using it ; and that the justices 
had no evidence before them entitling them to find otherwise. 
That being so, the question of the suitability, etc., of the 
alternative house accommodation offered does not arise. 
The appeal will be allowed. 


Avory J. J agree. 


SALTER J. I agree. Sect. 13, sub-s. 1, provides that the 
Act applies to “any premises used for business trade or pro- 
fessional purposes.” The premises may be a dwelling house, 
but if the house is used for business purposes the section 
applies. 

Appeal allowed. 


Solicitors for appellant : Neave, Morton & Co., for Logan & 


Morton, Dorchester. 
U5 IS Teh 


[IN THE COURT OF APPEAL] 


OWNERS OF SS. MAGNHILD v. McINTYRE BROTHERS 
AND COMPANY. 


Shipping—Charterparty—Hire—Provision for Cesser of Hire—“ Or other 
accident”’—Hjusdem generis Rule—Construction of Charterparty—* Shallow 
harbours, rivers, or ports where there are bars.” 


A steamship was chartered for six months at a certain rate of hire 
per month and was. to be employed between safe ports within defined 
limits. Clause 12 of the charterparty provided that “‘in the event of 
loss of time from deficiency of men or owners’ stores, breakdown of 
machinery, or damage to hull or other accident preventing the working 
of the steamer and lasting more than twenty-four consecutive hours, 
the hire shall cease from the commencement of such loss of time until 
she be again in an efficient state to resume her service; but should 
the steamer be driven into port, or to anchorage by stress of weather, 
or from any accident to the cargo, or in the event of the steamer trading 
to shallow harbours, rivers, or ports where there are bars causing deten- 
tion to the steamer through grounding or otherwise, time so lost and 
expenses incurred (other than repairs) shall be for charterers’ account.” 
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During the currency of the charterparty the steamer was ordered to 
discharge at Marans, which was situated up a river. While proceeding 
up the river to that port she got aground on soft clay, and remained 
aground for eight days. She was damaged by the occurrence, and the 
repairs occupied a substantial time. Marans was a safe port, and there 
was no bar in the harbour, river, or port. In an arbitration between 
the owners and charterers the arbitrator awarded that hire ceased 
(a) during the time the steamer was aground, and (6) during the time 
occupied while the damage to the steamer consequent upon the grounding 
was being repaired. McCardie J. affirmed the award :— 

Held, agreeing with McCardieJ. on this point, that the ejusdem generis 
rule could not be applied to the words “or other accident” in the 
first part of clause 12, and that those words covered any accident to the 
steamer preventing her working for more than twenty-four consecutive 
hours; but reversing the judgment of McCardie J., that the words 
“where there are bars,” in the second part of clause 12, which was a 
qualification of the first part, applied only to “ ports,” and not to shallow 
harbours or rivers, and as the grounding which caused the detention 
took place when the steamer was trading to a river, the time so lost 
was for charterers’ account. 


Judgment of McCardie J. [1920] 3 K. B. 321 reversed. 


APPEAL from the judgment of McCardie J. upon an award 
stated in the form of a special case.(1) 

The award in the form of a special case involved the 
construction of a charterparty between the owners of the 
steamship Magnhild and McIntyre Bros. & Co., the charterers. 

The charterparty was dated August 7, 1916, and was in 
the form known as the Baltic and White Sea Conference 
Uniform Time Charter, 1912, for European, etc., Trade (as 
revised at Berlin in 1912). It contained (inter alia) the 
following clauses. Clause 1: “ The said owners agree to 
let, and the said charterers agree to hire the said steamer 
for the term of six calendar months fifteen days more or less 
from the time .... the said steamer is delivered and 
placed at the disposal of the charterers ready to load... . 
to be employed in lawful trades .... between good and 
safe ports or places within the following limits—United 
Kingdom, Continent, Calais/Sicily limits—where she can 
always safely lie afloat or safe aground as charterers or 


their agents shall direct.” Clause 5: “The said charterers 


shall pay as hire for the said steamer 3,4001. per calendar 


(1) [1920] 3 K. B. 321. 
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month, commencing from the time the steamer is placed 
at the disposal of charterers .... until her re-delivery 
to owners as herein stipulated. The payment of the hire 
shall be made as follows: In London in cash, without 
discount, monthly in advance.’ Clause 12 (the marginal 
note of which was “ Breakdown’’): “In the event of: loss 
of time from deficiency of men or owners’ stores, breakdown 
of machinery, or damage to hull or other accident preventing 
the working of the steamer and lasting more than twenty- 
four consecutive hours, the hire shall cease from the com- 
mencement of such loss of time until she be again in an 
efficient state to resume her service ; but should the steamer 
be driven into port, or to anchorage by stress of weather, 
or from any accident to the cargo, or in the event of the 
steamer trading to shallow harbours, rivers, or ports where 
there are bars causing detention to the steamer through 
grounding or otherwise, time so lost and expenses incurred 
(other than repairs) shall be for charterers’ account.’’ Clause 
16 (the marginal note of which was ‘“ Excluded ports.” 
“Tce.’”’): ‘‘ The steamer shall not be ordered to any port 
where fever or pestilence is prevalent or any ports blockaded 
or where hostilities are being carried on or any ice-bound 
port or any ports where lights or lightships are or are 
about to be withdrawn by reason of ice or war, or where 
there is risk that in the ordinary course of things the steamer 
will not be able on account of ice to enter the port or to 
get out after having completed loading or discharging, nor 
shall steamer be obliged to force ice. Should the steamer 
be detained by any of the above causes such detention shall 
be for charterers’ account. Nevertheless, if on account of 
ice captain should consider it dangerous to remain at 
port of loading for fear of steamer being frozen in and/or 
damaged, he shall have liberty (but not be obliged) to 
sail to a convenient open place and await charterers’ fresh 
instructions.” 

The charterparty provided that any dispute arising under 
the charter should be referred to arbitration in London of 
two arbitrators, one to be appointed by each party, and 


99 


C. A. 
1921 


SS. 
MAGNHILD 


v. 

McINTYRE 

BROTHERS 
& Co. 


100 


C, A. 
1921 


SS. 
MAGNHILD 
v. 
McINTyRE 
BROTHERS 
& Co. 


KING’S BENCH DIVISION. [1921] 


an umpire. The arbitrators having failed to agree, the 
umpire stated his award in the form of a special case. 
The facts as found by the umpire were shortly as follows :— 


> The steamer loaded at Sunderland and was fixed by the 


charterers to discharge at La Rochelle, La Pallice, Rochefort, 
or Tournay Charante in France. By the instructions of 
the French Government the steamer was ordered to proceed 
to the Ile d’Aix for orders. She was then ordered by the 
French Government to discharge at Marans, which was 
situated up a river. She arrived at Marans Roads at 6 P.M. 
on October 16, 1916, and she got aground on soft clay whilst 
proceeding up the river at a little bend between two buoys. 
She remained so aground till 1 p.m. on October 24, 1916. 
She then got off.. She was damaged by the occurrence. 
Repairs commenced on or about November 8 and they 
occupied a substantial time. Marans was a safe port 
within the meaning of the charterparty. There was no 
bar in the harbour, river, or port which caused detention 
through grounding or otherwise. The arbitrator awarded 
that hire ceased, (a) as from 6 P.M. on October 16, 1916, 
till 1 pm. on October 24, 1916, while the steamer was: 
aground as aforesaid, and (b) during the time occupied 
while the damage to the steamer, consequent upon such 
grounding, was being repaired ; and he awarded that the 
owners should pay to the charterers as return of hire a 
certain sum. 

The question for the opinion ci the Court was whether 
the umpire was right in his award. If the Court should 
be of opinion that he was wrong, then he awarded that the 
charterers should pay to the owners a certain sum. 

McCardie J. held that the ejusdem generis rule could 
not be applied to the words “or other accident’? in the 
first part of clause 12; that those words covered any 
accident to the steamer which prevented her working for 


. more than twenty-four consecutive hours; and that there- 


fore the award was right. 
The owners appealed. 


Leck K.C. and Jowitt for the appellants. The ejusdem 
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generis rule applied to the words “or other accident” in 
the first part of clause 12 of the charterparty. The words 
refer to something which makes the steamer, as a steamer, 
inefficient to prosecute the voyage. The damage to the 
steamer did not prevent her from proceeding to Marans. 
The grounding on the soft clay was not an “ accident ” 
within the meaning of clause.12. The relevant authorities 
on the ejusdem generis rule are set out in the judgment of 
McCardie J. 

Next, if the grounding was an “accident”? within the 
meaning of clause 12, the second part of the clause 
applies, and prevents the cessation of hire in the cases there 
specified. It is a limitation upon what might otherwise 
come within the first part of the clause. If the detention 
arises through the steamer trading to “shallow harbours,” 
“rivers,” or “ports where there are bars,” and grounding, 
time so lost. is to be for charterers’ account. The words 
“where there are bars” is confined to “ports.” The 
punctuation shows that the words “‘ where there are bars” 
cannot apply to “shallow harbours.” ‘‘ Rivers” is general. 
The detention here was caused by the steamer trading to 
a river and grounding there, and the time so lost is to be for 
charterers’ account. The learned judge does not seem to 
have dealt with this point. 

Stuart Bevan K.C. and Claughton Scott for the charterers 
were only called upon on the second point. The words in 
the latter part of clause 12, ‘‘ where there are bars,” apply 
to each of the three preceding places, “shallow harbours, 
rivers, or ports.” The object of the clause is to prevent 
the ship trading to a shallow harbour, river, or port, where 
in any of those places there is a bar. To bring this part 
of clause 12 into operation there must be a bar in one of 
those places which causes detention through grounding or 
otherwise. The view contended for by the owners would 
bring all rivers, however deep and wide, within this part 
of the clause. This could never have been intended. “ Shal- 
low” before “harbours” is on this view superfluous, 
but superfluous words are often found in charterparties. 
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Punctuation cannot be accepted as a guide in construing a 
‘charterparty. The case therefore comes within the first part 
of clause 12, and is not taken out of it by the second part. 
Leck K.C. in reply. 
Cur. adv. vult. 


Feb. 8. Banxes L.J. This is an appeal from the judg- 
ment of McCardie J., who affirmed the view taken by the 
umpire in an arbitration as to the proper construction of 
a clause in a time charter. The charter was dated August 7, 
1916, whereby the charterers hired the vessel for a period 
of six calendar months at' the rate of 34001. per month. 
[The Lord Justice stated the facts as found by the umpire.] 
The question in dispute between the parties is whether, 
during the time when the vessel was aground and in dock 
undergoing repairs rendered necessary by the grounding, 
hire ceased under the terms of the charterparty, or whether 
the charterers still remained liable to pay hire. 

The question turns upon the proper construction of clause 12 
of the charterparty. That clause is in the nature of an 
exception clause. It deals with cesser of hire, and is divided 
into two parts. The first part deals with the circumstances 
under which, if there is loss of time, the hire shall cease ; and 
the second part, which to some extent is an exception upon 
the exception, enumerates circumstances in which time lost 
shall be for charterers’ account. The first part of the clause 
is in these terms: “‘ In the event of loss of time from deficiency 
of men or owners’ stores, breakdown of machinery, or damage 
to hull or other accident preventing the working of the steamer 
and lasting more than twenty-four consecutive hours, the hire 
shall cease from the commencement of such loss of time 
until she be again in an efficient state to resume her service.” 
Now three matters are there specifically mentioned which 
may occasion loss of time: Deficiency of men or owners’ 
stores, breakdown of machinery, damage to hull; and then 
there is added “or other accident.” The judgment of 
McCardie J. is entirely devoted to a consideration of the 
question whether the ejusdem generis rule applies to that 
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language, and whether the particular accident which befell 
this vessel, the grounding in the river, was or was not an “ other 
accident ”’ within the meaning of the first part of this clause. 
He held that the ejusdem generis rule did not apply, and for 
that reason he considered that the loss of time fell upon the 
shipowners. He gave his reasons at length and referred to a 
number of cases, and at the end of his judgment he gives 
this as one of the reasons for so holding (1) : ‘‘ The latter part 
of clause 12, I also think, seems to assume a wide meaning of 
the first part.”” To my mind it seems reasonably plain that 
the ejusdem generis rule cannot be applied, partly because 
of the language of the first part of the clause, and partly also 
for the above-mentioned reason given by McCardie J. 

The learned judge does not refer to what seems to me to be 
the material part of this clause, the proper construction of 
which has caused me personally great difficulty. It certainly 
is not very happily worded ; it does not clearly express what 
was the intention of the parties. The second part of the 
clause, as I have said, is an enumeration of the circumstances 
under which a loss of time is to be for charterers’ account. 
It runs: ‘“‘ But should the steamer be driven into port, or to 
anchorage by stress of weather, or from any accident to the 
cargo, or in the event of the steamer trading to shallow 
harbours, rivers, or ports where there are bars causing detention 
to the steamer through grounding or otherwise, time so lost 
and expenses incurred (other than repairs) shall be for char- 
terers’ account.” Now it is plain from that language that 
it is to some extent, but only to some extent, an exception 
upon an exception, because it includes some matters which do 
not come within the first part of the clause. It is therefore 
not only an exception upon an exception, but it is an express 
enumeration of events, as to which presumably it was thought 
that some question might arise unless it was made plain that 
they were all for charterers’ account. The circumstances 
are very diverse in character. ‘“‘Should the steamer be 
driven into port, or to anchorage by”’ certain events, then 
‘time so lost and expenses incurred (other than repairs) shall 


(1) [1920] 3 K. B. 333. 
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be for charterers’ account.” Those events are stress of weather 
or any accident to the cargo. Then follow the words which 
cause so much difficulty. There are two possible constructions 
of those words. One is to read them as meaning that if the 
vessel trades to shallow harbours, rivers, or ports in any of 
which places there are bars causing detention to the steamer 
through grounding or otherwise, then time so lost and expenses 
incurred shall be for charterers’ account. The other is to read 
them as providing that, in the event of the steamer trading 
to either of these three classes of places, (a) shallow harbours, 
(b) rivers, or (c) ports where there are bars, and the trading 
there causes detention through grounding or otherwise, time 
so lost and expenses incurred shall be for charterers’ account. 
One must try to give a meaning to all the words used, so as 
to realise the intention of the parties in inserting them in 
the clause. Having regard to the language used it seems to 
me that the meaning of the parties may properly be taken 
to be that in the event of the detention of the steamer through 
grounding or other similar accident owing to the charterers 
ordering her to trade to a shallow harbour, or to a river, or 
to a port where there is a bar, time so lost and expenses 
incurred shall be for charterers’ account. I think that is 
what the parties must have intended by using this language, 
and I think their intention is sufficiently indicated if one gives 
a meaning to all the parts of the clause. I infer from the form 
of the umpire’s finding that he read the clause as though, in 
order to give the owners the benefit of this part of the clause, 
there must have been a grounding upon some bar; and I 
assume that McCardie J. took that view also, although he does 
not mention it in his judgment. In my opinion that view 
does not give any meaning to the expression “ shallow har- 
bours.”” There was no need to use the word “ shallow ” in 
reference to “harbours” if what was contemplated was 
merely a grounding upon a bar. I think the meaning of the 
clause is that which I have already stated. 

It is not necessary in this case to decide what meaning 
ought to be attached to those very general words “ or other- 
wise ’’ which follow “ grounding.” It is sufficient for me to 


2 KSB. KING’S BENCH DIVISION. 


say that my present opinion is that the ejusdem generis rule 
should be strictly applied to those words. We have, however, 
only to deal with a grounding, and giving the best consideration 
I can to this clause it appears to me that this grounding in 
the river causing detention to the steamer and occurring 
when the steamer was trading to the river, comes within the 
second part of clause 12, and the time so lost and expenses 
incurred (other than repairs) are to be for charterers’ account. 

For these reasons the appeal must be allowed, and the answer 
to the question in the special case must be in accordance with 
my judgment. 


Warrincton LJ. I am of the same opinion. The 
question turns on the construction of one clause in a 
time charter. The clause is this: ‘“‘In the event of loss 
of time from deficiency of men or owners’ stores,” 
which is one thing, ‘‘ breakdown of machinery,” which is 
a second, “or damage to hull,” which is a third, “or 
other accident preventing the working of the steamer and 
lasting more than twenty-four consecutive hours, the hire 
shall cease from the commencement of such loss of time until 
she be again in an efficient state to resume her service.” 
Pausing there, I think the construction of that clause so far 
is fairly plain, and I agree with the extremely elaborate judg- 
ment of McCardie J. on that point, though I think the result 
might have been obtained in a shorter and more direct way. 
The words on which so much discussion turned are “ or other 
accident preventing the working of the steamer.” It seems 
to me that there is no difficulty in construing those words, 
and that they cover any accident which prevents the working 
of the steamer. So far I agree with the judgment of the learned 
judge, and had there been nothing more in the clause the 
grounding of the vessel in the river to which she was directed 
to go would have been, within the meaning of that part of it, 
an ‘accident preventing the working of the steamer.” But 
that exception from the time which is to be paid for by the 
charterers is qualified by the words which follow. Those 

‘words begin in this way, “but should the steamer.” It 
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seems to me that the mode in which that clause commences 
clearly shows that it is intended as a qualification of the wide 
provision contained in the previous words. The clause reads, 
“but should the steamer be driven into port, or to anchorage 
by stress of weather, or from any accident to the cargo, or in 
the event of the steamer trading to shallow harbours, rivers, 
or ports where there are bars causing detention to the steamer 
through grounding or otherwise, time so lost and expenses 
incurred (other than repairs) shall be for charterers’ account.” 
The events there referred to as causing detention are, first, 
the steamer being driven into port or to anchorage by stress 
of weather or from any accident to the cargo. With those 
we are not concerned. We are only concerned with the 
second class of events referred to, namely, “or in the event 
of the steamer trading to shallow harbours, rivers, or ports 
where there are bars ”’ causing detention through grounding. 
We are not concerned with anything but the detention caused 
by grounding. 

The first thing to be determined is, what is the meaning of 
the words “ trading to shallow harbours, rivers, or ports where 
there are bars.” The umpire has obviously taken the view 
that the words “where there are bars” qualify “ shallow 
harbours, rivers, or ports,” that is, all three of the places 
mentioned ; and it was so contended before us on the part 
of the charterers. In my opinion, that is not the grammatical 
construction of this part of the clause. I think the place of 
the word “or” indicates that there are three categories of 
places all put under the same conditions, and those are 
“shallow harbours,” “rivers,” and “ ports where there are 
bars.” All those places are treated by the parties as places 
where detention may be caused to a ship trading thereto. 
In shallow harbours the detention may be caused by the ship 
getting aground in the harbour ; in rivers the detention may 
be caused, as it was in this case, by the ship having to go in a 
shallow channel, or in a narrow channel round what the 
umpire has described as “a little bend” in the river; in 
ports where there are bars the detention may be caused by 
the ship going aground on the bar, or, possibly, having to 
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wait until there is sufficient water for her to cross the bar. I 
think, therefore, that the word “rivers” is not qualified by 
the subsequent expression “where there are bars.” That 
being so, we have still to consider what it is that is described 
as “causing detention,” and I agree with Bankes L.J., that 
what is there referred to as “ causing detention to the steamer 
through grounding ” is the fact of her trading to one or other 
of the three categories of places described. If she is ordered 
to trade to a river, and the result of her being so ordered is 
that detention is caused through grounding, then the charterers 
are to be the parties who are to suffer by the detention so caused. 

For these reasons I think that the appeal ought to be allowed, 
and the question answered. in favour of the owners. 


ATKIN L.J. I agree, and I am bound to say that I have 
had great difficulty in putting a reasonable construction upon 
this clause, which seems to me so framed as to give rise to very 
serious difficulty in the way of construction. As to the first 
part, on which McCardie J. concentrated his judgment, I do 
not find it necessary to say anything. I think it is sufficient 
to assume that the words “ other accident ”’ there are words 
of large import and need not necessarily be construed with 
reference to the preceding words upon the ejusdem generis 
doctrine, as to which I find it quite unnecessary to speak with 
any kind of disrespect. 

To my mind the real difficulty in the case arises out of the 
second part of the clause, and it is unfortunate that we have 
not been assisted in that difficulty by the opinion of the learned 
judge. The words of the second part are intended to be an 
exception to the first part of the clause, but only in part, 
because it is plain to my mind that they go beyond the scope 
of a mere exception, and, for extra caution no doubt, provide 
that in certain events detention shall be for charterers’ account, 
even though there is no previous provision excepting such 
accidents from being for charterers’ account. The second part 
of the clause begins as follows: * Should the steamer be driven 
into port, or to anchorage by stress of weather, or from any 
accident to the cargo.”’ To the antecedent, ‘‘Should the steamer 
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be driven into port, or to anchorage by stress of weather, or 
from any accident to the cargo,” the consequent is “ time so 
lost and expenses incurred (other than repairs) shall be for 
charterers’ account.” So far that clause, it seems to me, has 
no reference to grounding. Then the form of language changes 
—‘‘or in the event of the steamer trading,” etc. How is the 
event defined in that part of the clause ? It has been read by 
the umpire and by the learned judge presumably as being this, 
that if the steamer trades to shallow harbours where there are 
bars causing detention to the steamer, or to rivers where there 
are bars causing detention to the steamer, or to ports where 
there are bars causing detention to the steamer, then time so 
lost shall be for charterers’ account. Now that does not seem 
to me to be a reasonable construction, because to my mind a 
reference to a shallow harbour having a bar is something 
which would never have occurred to anyone to provide against 
specially, and I find it very difficult to picture in my mind 
what could be meant by such a combination as that even by 
persons who are well versed in nautical matters. There 
certainly is nothing before us to show that there was some 
special class of shallow harbour with a bar which the parties 
would have been likely to guard against. On the contrary, 
it seems to me that what the parties are guarding against is 
not the bar of a shallow harbour, but the shallowness of the 
harbour ; and if that is so, as I think it is, then the qualifying 
words, “ where there are bars,”’ must be read, not as applying 
to shallow harbours or to rivers—though in many cases a river 
has a bar—but as applying only to ports. Therefore the clause 
would read grammatically in this way: ‘‘ In the event of the 
steamer trading to shallow harbours causing detention to the 
steamer through grounding or otherwise, or in the event of 
the steamer trading to rivers causing detention to the steamer 
through grounding or otherwise, or in the event of the steamer 
trading to ports where there are bars causing detention to the 
steamer through grounding or otherwise.” In all those cases 
there is a common differentia in respect of each of the subjects 
enumerated, namely, an increased peril of grounding either 
by reason of the shallowness of the harbour, or by reason of 
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the well known attribute of tidal rivers where there is at any 
rate a narrow channel, or by reason of the fact that there is a 
bar; and it appears to me that the object of the clause must 
have been to protect the owners from the extra risk involved 
by the ship being ordered to such places as are mentioned. 
Where there is that extra risk I think it is intended that the 
charterers should take it. 

I am confirmed in this view by reference to clause 16, which 
again is not a well-constructed clause, because it begins by 
excluding certain ports: ‘‘ The steamer shall not be ordered 
to any port where fever or pestilence is prevalent or any ports 
blockaded or where hostilities are being carried on or any 
icebound port or any ports where lights or lightships are or are 
about to be withdrawn by reason of ice or war, or where there 
is risk that in the ordinary course of things the steamer will 
not be able on account of ice to enter the port or to get out 
after having completed loading or discharging, nor shall 
steamer be obliged to force ice.”” Then the clause goes on: 
‘Should the steamer be detained by any of the above causes 
such detention shall be for charterers’ account.” That is a 
provision that might very well have been brought into the 
clause which is an exception to the cesser of hire clause, but 
it is put into clause 16, and it makes it plain that, in the case 
of those ports where there is an extra risk to the ship, in the 
first place the ship is not to go there at all, but if the ship does 
go there the detention is to be for charterers’ account. 

In my opinion therefore the latter part of clause 12 means 
that in the event of the steamer trading to shallow harbours 
time lost and expenses incurred by reason of such trading to a 
shallow harbour causing detention to the steamer through 
grounding or otherwise shall be for charterers’ account, and 
so as to rivers, and so as to ports where there are tars. That 
construction gives full effect to the clause and to every word 
in it; it does not strain the grammatical meaning; and it 
avoids a meaning which it appears to me the words are incapable 
of bearing, namely, making “ where there are bars” apply 
to shallow harbours. For these reasons it seems to me that 
‘in this case the award was wrong. The question for the 
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opinion of the Court put by the umpire is ‘‘ whether I am right 
in my award.” The answer, I think, should be that the Court 
is of opinion that the umpire is wrong, and upon that answer 
the umpire has proceeded to make his alternative award, 
and that award will take effect. 

The result is that the appeal will be allowed. 


Appeal allowed. 


Solicitors for owners : Botterell & Roche. 
Solicitors for charterers: William A. Crump & Son. 


W. ¥. B. 


BROOKE v. THE KING. 


Petition of Right—Requisition of Ships by Government—Agreement as to Rate 


of Hire—Claim for Breach of Contract—Jurisdiction of Court—Indemnity 
Act, 1920 (10 d& 11 Geo. 5, c. 48). 


By s. 1 of the Indemnity Act, 1920, it was provided that the general 
prohibition contained in that section against the institution in any 
court of law of legal proceedings (including a petition of right) for any 
act, matter or thing done during the war, if done in good faith and in 
the public interest, by any person holding office in the service of the 
Crown should not prevent the institution of proceedings for breaches 
of contract, except in cases where a claim for payment or compensation 
could be brought under s. 2 of the Act. 

By s. 2, sub-s. (1) (a), the owner of a ship requisitioned by the Govern- 
ment during the war was to be entitled to payment for its use, which 
payment was to be assessed by a tribunal called the “ Board of Arbitra- 
tion ’’ and upon the principles set out in the Schedule to the Act. Accord- 
ing to those principles the payment was to be based upon what were 
known as the “ Blue Book rates,”’ ‘‘ subject to such increases or modifica- 
tions thereof as may have been agreed to before January 1, 1920,” or, 
in cases where those rates had not been applied, on some other estimate 
of the profits which the owner could have made if there had been no war, 
and was to be assessed without reference to the increase in the market 
value of tonnage due to the war. 

Certain ships were requisitioned in 1918, in respect of which the 
Admiralty had previously agreed with their owner that if they were 
requisitioned they should be paid for at the market rate and not at the 
Blue Book rates. The owner claimed in a petition of right to be paid 
the free market rate: The Admiralty claimed that the rates payable 
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were fixed by an Order known as the Limitation of Freights (French 


Ports) Order, 1918, and that in any event the matter was not within 
the jurisdiction of the Court. On the plea to the jurisdiction of the 
Court :— 

Held, that the terms of the Admiralty agreement were not a modifica- 
tion of the Blue Book rates within the meaning of the Schedule, that the 
principles of the Schedule being inconsistent with those terms were not 
applicable to the suppliant’s claim, that his claim for payment conse- 
quently did not come within s. 2, sub-s. (1) (a), and that the jurisdiction 
of the Court to deal with the matter was not transferred to the Board 
of Arbitration. 

Quaere, whether a breach of contract is an “act, matter or thing 
done” within the meaning of s. 1, and whether consequently the Act 
has any application to a breach of contract at all ? 

TRIAL of petition of right before Roche J. 

Immediately after the outbreak of war in August, 1914, the 
Admiralty commenced to requisition ships, paying hire to 
their owners not at market rates but at other rates, known as 
“Blue Book rates,’’ and as market rates rose ships which, by 
reason of their being owned by neutrals or for other reasons, 
were free from requisition became of much greater value than 
ships which were subject to requisition. There were at the 
outbreak of war a number of ships, both British and neutral, 
in the Baltic, which were detained there by fear of capture 
or destruction by enemies in the event of their attempting 
to escape out of that sea. Amongst those ships were 
the Duva and the Cumbrian, which were the property of 
British owners. By way of inducement to the owners of 
ships so detained in the Baltic to try and escape therefrom 
the Board of Trade, in a letter dated July 4, 1916, and 
addressed to ‘The Secretary of the Baltic Mercantile 
and Shipping Exchange,” wrote as follows :—“ Dear Sir, 
British Shipping in the Baltic. The Admiralty have informed 
the Board of Trade that they are prepared to guarantee that 
any British ships which escape from the Baltic up to the end 
of March, 1917, will either not be requisitioned, or, if through 
some special emergency they have to be requisitioned, they 
will be paid market rates and not Blue Book rates.’ Relying 
on that letter and guarantee the then owners of the Duva and 
the Cumbrian at considerable risk procured their escape from 
‘ the Baltic at some time before the end of March, 1917. In 
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July, 1916, the suppliant, T. E. Brooke, who is a shipowner 
carrying on business in London, bought the Duva from her 
then owners and in June, 1917, he bought the Cumbrian. In 
reliance on the terms of the Admiralty guarantee contained 
in the above letter of July 4, 1916, he paid for them much 
higher prices than he would have done if they had been subject 
to requisition in the ordinary way. 

The suppliant having acquired these ships let them on charter 
for the carriage of coal to the northern ports of France, that 
being the trade to which they were best adapted. The rate 
at which he chartered them was 41s. per deadweight ton per 
month. By two orders dated February 5, 1918, addressed to 
the suppliant the Ministry of Shipping requisitioned the said 
two ships, at the same time stating that the rate of hire would 
be “in accordance with the undertaking given in respect of 
vessels which were formerly in the Baltic.” On the same 
date there was issued an Order called the Limitation of Freights 
(French Ports) Order, 1918, whereby the rate of freight per ton 
of coal carried between the United Kingdom and the French 
ports to which the suppliant’s ships traded was not to exceed 
28s. That Order came into force on February 11, 1918. 
The Duva remained under requisition until March 28, 1918, 
when she was sunk by enemy action. The Cumbrian remained 
under requisition down to March 4, 1919, when she was released. 
The Shipping Controller paid to the suppliant for the use of 
the said ships a sum based on the rate of 28s. allowed by the 
Limitation of Freights Order and refused to pay any more. 
The suppliant by his petition of right claimed that he was 
entitled to be paid at the full market rate, which he 
alleged to be 80s. 3d. per ton per month, and prayed judgment 
for a sum representing the difference between those two 
rates. 

The Attorney-General by his answer and plea alleged that 
notwithstanding the Admiralty’s undertaking of July 4, 1916, 
the suppliant was not entitled to more than the rate allowed 
by the Limitation of Freights Order, and also that by reason 
of the Indemnity Act, 1920, the Court had no jurisdiction to 
entertain the proceedings. 
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Sir John Simon K.C., R. A, Wright K.C., and Le Quesne 
for the suppliant. The Indemnity Act, 1920, has no appli- 


cation. 


It enacts by s. 1 that no legal proceeding (including 


a petition of right) shall be brought in any court of law for 
anything done during the war in good faith and in the public 
interest by any officer of the Crown, “‘ provided that, except 
in cases where a claim for payment or compensation can be 
brought under section two of this Act, this section shall not 
prevent (>) the institution or prosecution of proceedings in 
respect of . . . . breaches of contract.” (1) 


(1) By s. 1, sub-s. (1) of the 
Indemnity Act, 1920: ‘No action 
or other legal proceeding, . . . shall 
be instituted in any court of law for 
or on account of or in respect of any 
act, matter or thing done, . . . during 
the war before the passing of this 
Act, if done in good faith, and done 
or purported to be done in the 
execution of his duty or for the 
defence of the realm or the public 
safety, - or otherwise in the 
public interest, by a person holding 
office under or employed in the 
service of the Crown, . . . and if 
any such proceeding has been insti- 
tuted, . . . it shall be discharged and 
made void, 

“‘ Provided that, except in cases 
where a claim for payment or com- 
pensation can be brought under 
section two of this Act, this section 
shall not prevent: 

“*(b) the institution or prosecution 
of proceedings in respect of 
any rights under, or alleged 
breaches of, contract... .” 

Sub-s. (2): ‘‘ For the purposes of 
this section,a petition of right shall 
be deemed to be a legal proceed- 
TBE GG a 

(2) By s. 2, sub-s. (1): “ Notwith- 
standing anything in the foregoing 
section restricting the right of taking 
legal proceedings, any person. . . 

“‘(a) Being the owner of a ship or 
vessel which . . . has been 


Sub-s. 


Sub-s. 


requisitioned at any time 
during the war, . . . shall 
be entitled to payment or 
compensation for the use of 
the same, . . . and compen- 
sation for loss or damage 
thereby occasioned; or 
Who has otherwise incurred 
or sustained any direct loss 
or damage by reason of inter- 
ference with his property or 
business in the United King- 
dom through the exercise 
. . during the war of any 
prerogative right of His 
Majesty, shall be 
entitled to payment or com- 
pensation in respect of such 
loss or damage.” 
(2): “The payment or 
compensation shall be as- 
sessed in accordance with 
the following principles :— 


‘* ii.) Where the payment or com- 


pensation is claimed under 
paragraph(a) ofsub-section (1) 
of this section, it shall be 
assessed in accordance with 
the principles, . . . set forth 
in Part I. of the Schedule 
to this Act.” 


“* (ii.) In any other case compensa- 


tion shall be assessed ” on the 
principles therein stated. 

(4): “The tribunal for 
assessing payment or com- 
pensation shall, . . . in 
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The plea to the jurisdiction turns on the question whether 


; the suppliant’s claim could be brought under s. 2 (2.). That 


section by sub-s. 1 provides that any person (a) “being the 
owner of a ship . . . . which has been requisitioned at any 
time during the war .. . . shall be entitled to payment or 
compensation for the use of the same.” And by sub-s. 2 (il.) 
and sub-s. 4 where the payment of compensation is claimed 
under s. 2, sub-s. 1 (a), it shall be assessed by the Board of 
Arbitration in accordance with the principles set forth in 
Part I. of the schedule to the Act. (1) Here the suppliant’s 
ships were requisitioned, but it is not every owner of a requi- 
sitioned ship that comes within sub-s. 1 (a). To bring him 
within that sub-section it is necessary that his claim for pay- 
ment should be capable of being assessed on the principles in 
the schedule. But the suppliant’s claim is not capable of 
being so assessed. According to the schedule the payment 
is to be based on the Blue Book rates without taking into 
account any increase of market value of tonnage due to the 
war; and that is in direct contradiction of the Admiralty’s 
contract of July 4, 1916. Nor does the case fall within s. 2, 
sub-s: 1 (b). For that sub-section only refers to an injury from 
some act done ; it speaks of “ direct loss or damage by reason 
of interference with his property or business ”—words which 
are not apt to include damage from breach of contract. 

Sir Gordon Hewart A.-G. and Ricketts for the Crown. 


the owner could have made if there 
had been no war, and shall be ag- 
sessed without taking into account 
any increase of market values of 
tonnage or of rates of hire due to 
the warsewae 

“For the purposes of this Part of 
this Schedule the expression ‘ Blue 


cases where the claim is made 
under paragraph (a) of sub- 
section (1) of this section be 
the Board of Arbitration, and 
in any other case be the 
Defence of the Realm Losses 
Commission.” 
(1) By Part I. of the Schedule 


“The payment or compensation 
to be awarded for the use of a ship 

. . Shall be based on the rates and 
conditions contained in the Blue 
Book reports, or in cases of a class 
where those rates and conditions have 
not been applied on some other 
liberal estimate of the profits which 


Book reports’ means the reports as 
to rates and conditions published in 
October, 1914, by the sub-committee 
of the Board of Arbitration, subject 
to such increases or modifications 
thereof as may have been agreed to 
before the first day of January, 
1920.” 
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Notwithstanding the terms of the Admiralty’s contract that 
the suppliant should be paid at market rates and not at Blue 
Book rates the principles set forth in Part I. of the schedule 
are applicable to his ships. For by the schedule the owner is to 
be paid, not the Blue Book rates simpliciter, but the Blue Book 
rates “‘subject to such increases or modifications thereof as 
may have been agreed to before January 1, 1920.” The 
Admiralty agreement, which was made before January 1, 
1920, was a “ modification’ of those rates. That the sup- 
pliant should be paid at the rate provided by the agreement is 
therefore in accordance with the principles of the schedule. 
That being so the claim is within s. 2 of the Act, and the sup- 
pliant ought to have taken it before the Board of Arbitration. 
This Court has no jurisdiction. By the terms of the agreement 
the suppliant was no doubt entitled to be paid the market 
rate, but since the Limitation of Freights Order came into 
force the rate then fixed became the market rate, for it was 
the maximum rate that was obtainable by ships engaged 
in the suppliant’s particular trade. The suppliant has there- 
fore received the agreed remuneration. 

Sir John Simon K.C. in reply. The Admiralty agreement 
is not a modification of the Blue Book rate. The Crown’s 
contention gives no value to the provision that the payment 
“shall be assessed without taking into account any increase 
of market values of tonnage .... due to the war.” It is 
sufficient answer to the point under the Limitation of Freights 
Order, to say that the Government cannot have intended by 
that Order to repudiate their own contract. Moreover the 
suggestion that the rate fixed by the Order became the market 
rate leaves out of sight that the Order did not bind neutral 
vessels. 


Rocue J. This is a petition of right. The suppliant, a 
shipowner, by his petition prays for the payment by the 
Crown. of a sum of money for the use of two of his ships, which 
money he claims to be entitled to under a contract. On 
July 4, 1916, His Majesty’s Government, being anxious to 
‘increase the amount of shipping available for the use of this 
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country, desired to encourage shipowners to bring out of the 
Baltic a number of ships which were interned there by fear of 
the blockading force of the German Empire. Accordingly on 
that date a letter was addressed by the Board of Trade to the 
Shipping World in general to the following effect : (his Lordship 
read the letter). In consequence of the undertaking contained 
in that letter a number of ships made their escape from the 
Baltic, and amongst them the Duva and the Cumbrian. In 
January and June, 1917, the suppliant bought those two ships 
from their then owners with the benefit of the undertaking 
attaching to them, namely, that they would not be requisitioned 
unless in the event of some special emergency, and that if they 
were requisitioned they would be paid for at market rates and 
not Blue Book rates, and he naturally had to pay a larger 
price for them than he would have had to give if they had been 
subject to the ordinary liability of a British ship to requisition. 
The suppliant had the free use of his ships until February, 1918, 
when they were requisitioned by the Shipping Controller in 
consequence of the great need of the allies for shipping tonnage 
to take coal, amongst other things, to France. The question 
now in dispute is as to the rate of payment applicable for the 
use of these vessels. The Crown, of course, does not dispute 
that the undertaking is one which it is bound to honour, but 
contends that the payment of 28s. per dead weight ton per 
month is a satisfaction of that undertaking, that being the 
rate which was laid down as payable for ships of this class 
engaged in the coal trade with France by an Order known as 
the Limitation of Freights (French Ports) Order, 1918. It is 
said that that rate of 28s. was the “market rate’ within 
the meaning of the agreement. 

But before dealing with that I must first deal with an 
objection in point of law made by the Attorney-General to 
the hearing of this petition. He says that by reason of the 
Indemnity Act of 1920 the petition is “ discharged and made 
void.” In my opinion that objection fails. I will assume, 
though I do not decide, that the first paragraph of s. 1, sub-s. 1, 
of that Act, if it stood by itself would bar the right of the 
suppliant to present this petition. Ido not decide it because 
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I am by no means satisfied that a breach of contract is an 
“act matter or thing done” within the meaning of that 
sub-section. But I will assume that it is. The matter does 
not rest there, for there follows a proviso that the section shall 
not prevent the institution of proceedings (which by sub-s. 2 
includes a petition of right) for, amongst other things, breaches 
of contract. Then to that proviso there is an exception “in 
cases where a claim for payment or compensation can be 
brought under Section two of this Act.” Now s. 2 provides 
in sub-s. 1 (a) that the owner of a ship which has been requi- 
sitioned shall be entitled to payment or compensation for its 
use, but then it goes on in sub-s. 2 to limit the application of 
that provision to cases in which the payment or compensation 
is capable of being assessed in accordance with the principles 
in Part I. of the schedule. When one turns to the schedule 
one finds that the payment is to be based on the rates con- 
tained in the Blue Book, or, in cases in which those rates have 
not been applied, on the basis of the profits which the owner 
would have made if there had been no war, and in either case 
the payment is to be assessed without taking into account 
the increase of market values of tonnage due to the war ; 
and finally by another paragraph Blue Book rates are defined 
to mean the rates published by the Board of Arbitration in 
October, 1914, subject to such increases or modifications as 
may have been agreed to before January 1, 1920. The 
substance of the Attorney-General’s argument on this part of 
the case is that the agreement in the letter of July 4, 1916, 
constitutes an increase or modification of the Blue Book 
rates. He contends that the claim consequently falls within 
s. 2, sub-s. 1 (a), and ought not to be made before this Court 
but before the Board of Arbitration under s. 2, sub-s. 2 (ii.) 
and sub-s. 4. With that contention I cannot agree. A 
provision that the Blue Book rates shall not be applied, but 
that certain other rates shall, cannot aptly be described as 
an. increase or modification of the Blue Book rates. Moreover 
it is plain that the paragraph in the schedule as to increases 
or modifications of the Blue Book rates only applies to a case 
- within the first branch of the earlier paragraph relating to cases 
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where Blue Book rates are themselves applicable, whereas the 
present case, if it fell within the schedule at all, would be 
one of the class to which those rates could not be applied. 
In my opinion the schedule has no application to the present 
case, for it in effect provides that in the assessment of 
the payment no attention shall be paid to market rates, 
whereas the Admiralty agreement provides the exact 
contrary. ‘Then the Attorney-General alternatively con- 
tends that if the case does not fall within s. 2, sub-s. 2 (ii.), 
it falls within sub-s. 2 (iii.) which says that “In any 
other case compensation shall be assessed’ as there provided, 
that is by the Defence of the Realm Losses Commission 
according to the principles in Part II. of the schedule. 
But that sub-section has no application. This is not a case 
in which compensation is claimed at all. What.is claimed is 
the payment of an agreed sum of money under a contract. 
If such a payment were to fall within s. 2, sub-s. 2 (iil.), it 
would be difficult to imagine any payment or compensation 
which would not fall within one or other of the provisions of 
s. 2, and in that case there would be nothing left to which the 
saving part of the proviso ins. 1 could apply. I hold that the 
objection to the jurisdiction of this Court fails. 

It remains to consider whether the suppliant is entitled to 
be paid more than he has already been paid, and if so how 
much. It was contended that when the Limitation of Freights 
Order came into force it fixed the market rate for the trade 
in which the suppliant’s ships were actually engaged, and that 
that rate being so fixed became the “ market rate” within 
the agreement of July 4, 1916. But I think that that is not 
a fair interpretation to put upon the agreement. “‘ Market 
rate’ was there contrasted with ‘‘ Blue Book rate,” and I 
think that what was meant was that the Admiralty undertook 
to pay.such a rate as the suppliant’s ships would be able to 
get in a free market where there was open competition. I 
hold that the suppliant’s right is not limited to the 28s. per 
ton fixed by the Limitation of Freights Order. [His Lordship 
then proceeded to deal with the question of the rate which 
would have been obtainable in a free market, and upon the 
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evidence came to the conclusion that 41s. per ton was the 
“market rate.” He accordingly gave judgment for the 
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- 28s. and 41s.] 
Judgment for the suppliant. 


Solicitors for the suppliant : Thos. Cooper & Co. 
Solicitor for the Crown: Treasury Solicitor. 


[IN THE COURT OF CRIMINAL APPEAL.] 
THE KING v. THOMAS WHEAT. 
THE KING v. MARION STOCKS. 


Criminal Law—Bigamy—Honest Belief of former Marriage being dissolved— 
Offences against the Person Act, 1861 (24 & 25 Vict. c. 100), s. 57. 


It is no defence in law to an indictment for bigamy that the prisoner, 
at the time of the alleged bigamous marriage, believed, in good faith 
and on reasonable grounds, that he had been divorced from the bond of 
his first marriage, if in fact he had not been divorced. 

Reg. v. Tolson (1889) 23 Q. B. D. 168 considered. 


APPEAL from convictions at Derby Assizes. 

The prisoner Wheat was charged with having on July 21, 
1920, married the prisoner Marion Stocks, his wife being 
then alive, and the prisoner Stocks was charged with aiding 
and abetting Wheat in the commission of that offence. Both 
prisoners pleaded not guilty. The evidence submitted to 
the jury for the defence was that Wheat’s wife had committed 
adultery ; that in 1919 Wheat was admitted as a poor person 
to bring divorce proceedings against his wife; that in May, 
1919, solicitors were assigned to him to conduct those pro- 
ceedings ; that after some delay he provided the solicitors 
with money to meet the out-of-pocket expenses; that on 
April 23, 1920, the solicitors wrote: ““ We can now proceed 
with the matter, and will lose no time over your petition ” ; 
- and that in reply to a telegram sent by Wheat, the terms of 
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which were not in evidence, the solicitors wrote to him on 
July 1, 1920: ‘‘ We have your telegram, and hope to send 


~ you papers for signature in the course of a day or two.” 


Wheat gave evidence that he was a man of little education, 
and that on the receipt of that letter he believed that he was 
divorced. The jury found that the prisoners in good faith 
and on reasonable grounds believed that Wheat had been 
divorced at the time he went through the form of marriage 
with Stocks. On that finding it was contended for the 
prisoners that they were entitled to a verdict of not guilty, 
but Sankey J. directed the jury to return a verdict of guilty, 
so that the question of law arising in the case might be 
determined. The jury accordingly found the prisoners guilty, 
each of whom was then sentenced to one day’s imprisonment. 
The prisoners appealed on Sankey J.’s certificate. 


W. Norman Birkett for the appellants. Upon the true 
construction of s. 57 of the Offences against the Person Act, 
1861 (1), a belief in good faith and on reasonable grounds that 
the prisoner has been divorced from the bond of the first 
marriage, constitutes a complete answer to a charge of bigamy. 
It is a general principle of our law that there must be, as an 
essential ingredient in a criminal offence, some blameworthy 
condition of mind: per Cave J. in Chisholm v. Doulton (2) ; 
per Wright J. in Sherras v. De Rutzen (3), although it is true, 
as was pointed out by Wright J. in the same case, that this 
general presumption is liable to be displaced either by the 
words of the statute creating the offence, or by the subject- 
matter with which it deals. Reg. v. Prince (4) is an instance 


(1) Offences against the Person 
Act, 1861, s. 57: “‘ Whosoever, being 
married, shall marry any other 
person during the life of the former 
husband or wife, 
of felony. . . . Provided, that nothing 
in this section contained shall extend 

- . to any person marrying a 
second time whose husband or wife 
shall have been continually absent 
from such person for the space of 


. . . Shall be guilty 


seven years then last past, and shall 
not have been known by such person 
to be living within that time, or shall 
extend to any person who, at the 
time of such second marriage, shall 
have been divorced from the bond 
of the first marriage. . . .” 

(2) (1889) 22 Q. B. D. 736, 741. 

(3) [1895] 1 Q. B. 918, 921. 

(4) (1875) L. R. 2 C. C. 154. 
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of a statute being absolutely prohibitory. In Rex v. Lolley (1), 
which was decided on 1 Jac. 1, c. 11, it was held that to an 
indictment for bigamy it was not a valid defence to prove a 
_ divorce out of England before the second marriage, founded 
on grounds on which a marriage could not be dissolved in 
England. As Lord Brougham, referring to Rex v. Lolley (1), 
said in M’Carthy v. De Caix (2) “the statute of James I. 
does not make any difference whether a man acts with an 
innocent ignorance, or a guilty knowledge, and says, if A.B. 
shall marry C.D., when his former wife, E.F., is alive, he is 
guilty of felony.” Rex v. Lolley (1) has, however, no appli- 
cation in view of the decision in Reg. v. Tolson. (3) There a 
woman who had gone through the ceremony of marriage 
within seven years after she had been deserted by her husband 
was convicted of bigamy. The jury found that at the time 
of the second marriage she in good faith and on reasonable 
grounds believed her husband to be dead. It was held by 
the majority of the Court for Crown Cases Reserved that this 
finding afforded a good defence to the indictment; and, 
accordingly, the conviction was quashed. The observations 
of Cave J. in that case (4) are directly in point : ‘“ At common 
law an honest and reasonable belief in the existence of 
circumstances, which, if true, would make the act for which a 
prisoner is indicted an innocent act has always been held to 
be a good defence. This doctrine is embodied in the somewhat 
uncouth maxim ‘actus non facit reum, nisi mens sit rea.’ 
Honest and reasonable mistake stands in fact on the same 
footing as absence of the reasoning faculty, as in infancy, or 
perversion of that faculty, as in lunacy.” That decision 
shows that to constitute the offence of bigamy there must be 
a blameworthy mind, a condition which is expressly negatived 
by the jury’s finding in the present case: see also Rex v. 
Thomson (5) and Rex v. Connatty. (6) This conviction ought 
therefore to be quashed. 


(1) (1812) Russ. & R. 237; 2 Cl. & (3) 23 Q. B. D. 168. 
F. 567n. (4) Ibid. 181. 
(2) (1831) 2 Cl. & F. 568n, 569. (5) (1905) 70 J. P. 6. 


(6) (1919) 833. P. 292. 
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Sir Gordon Hewart A.-G. (E. L. Hadfield and Roome with 
him) for the Crown. The conviction was right, the finding 


~~ of the jury as to the belief of the appellants being quite 


immaterial. Reg. v. Tolson (1) does not assist the appellants. 
There the question was whether the presumption could 
properly be drawn that the absent husband was dead and 
the decision was that it could. But while there is room for 
drawing the inference that a person is dead there is none for 
drawing an inference that a person has been divorced. A 
person may die at sea or in the wilds of Africa and there 
may be no means of establishing the fact. There may con- 
sequently be a doubt as to the fact of death, but there can 
be none as to the fact of divorce, which cannot happen behind 
a man’s back, and is capable of precise ascertainment. The 
fallacy of the argument for the appellants lies in the assump- 
tion that for this purpose death and divorce are on the same 
footing. To come within the proviso to s. 57 as to divorce, 
it must be proved that the person indicted for bigamy has in 
fact obtained a divorce; a mere belief that a decree has 
been obtained, when in fact it has not, is no answer to an 
indictment for bigamy. The observations of Cave J. in 
Reg. v. Tolson (1) go beyond what was necessary for the 
decision. The defence set up in this case was not so much 
as mooted in Rex v. Lolley (2) where there had in fact been a 
divorce obtained in Scotland. 

[Avory J. In Earl Russell’s Case (3) there had been a. 
divorce in America, but that fact was not set up as a ground 
of defence to the charge of bigamy ; it was merely urged in 
mitigation of punishment. ] 

As to the other cases cited, M’Carthy v. De Caix (4), Rex v. 
Thomson (5) and Rex v. Connatty (6), there is nothing to be 
found in them as to the application of the presumption to 
divorce. 

If the reasoning in Reg. v. Tolson (1) is to be applied to 
divorce, there was in this case no evidence upon which the 

(1) 23 Q. B. D. 168. 4) 2Cl. & F. 568n. 


(4) 
(2) Russ. & R.237;201.&F.567n. — (5) (1905) 70 J. P. 6. 
(3) [1901] A. C. 446. (6) 83d. P. 292, 
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jury could find that the appellants had reasonable grounds 
for believing that Wheat, at the time of going through the 


ceremony of marriage with Stocks, had been divorced from | 


the bond of his first marriage. 

Birkett in reply. There is no ground for limiting the appli- 
cation of Reg. v. Tolson (1) in the way suggested by the Crown. 
The principles there enunciated by the majority of the judges 
are of general application. This point could not have been 
raised till after the decision in that case, so the fact that it 
was not advanced in Rex v. Lolley (2) has no relevancy. 


Cur. adv. vult. 


Feb. 14. The judgment of the Court (Bray, Avory, 
Shearman, Salter and Greer JJ.) was read by 


Avory J. The appellant Thomas Wheat was convicted 
of bigamy, and the appellant Marion Stocks of aiding and 
abetting in the commission of the offence. The alleged 
bigamous marriage between the appellants took place on 
July 21, 1920. The jury, in answer to a question put to them 
by the learned judge at the suggestion of counsel for the 
defence, found that the appellants in good faith and on 
reasonable grounds believed that the man Wheat had been 
divorced at the time he went through the form of marriage 
with Stocks on July 21. The only evidence submitted to the 
jury upon which the finding could be based was that the 
appellant Wheat’s wife had committed adultery; that in 
1919 he was admitted as a poor person to bring divorce pro- 
ceedings against his wife; that in May, 1919, solicitors were 
assigned to him to conduct those proceedings; that after 
some delay he provided the solicitors with a sum of money 
to meet the out-of-pocket expenses ; that on April 23, 1920, 
the solicitors wrote: “‘ We can now proceed with the matter 
and will lose no time over your petition”; that in reply 
to a telegram sent by the appellant Wheat, the terms of which 
were not in evidence, the solicitors wrote to him on July 1, 
1920: “ We have your telegram and hope to send you papers 


(1) 23 Q. B. D. 168. (2) Russ. & R. 237; 2 Cl. & F. 567n. 
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for signature in the course of a day or two”; and the appel- 
lant Wheat gave evidence on oath that he was a man of little 


- education, and that on the receipt of that letter he believed 


that he was divorced. The appellant Stocks did not give 
evidence. 

Under these circumstances we are of opinion that there was 
no evidence upon which the jury could find that the appellants, 
or either of them, believed in good faith on reasonable grounds 
that the appellant Wheat had been divorced, and assuming 
that such a finding would afford any defence, the appeal would 
have to be dismissed on that ground alone. The learned judge 
however, notwithstanding that finding, directed a verdict of 
guilty in order that the question of law whether such a finding 
does afford any defence to a charge of bigamy might be 
determined in this Court. 

Mr. Birkett for the appellants has contended that the 
decision in Reg. v. Jolson (1), in which it was held that a 
bona fide belief on reasonable grounds in the death of the 
husband at the time of the second marriage afforded a good 
defence to the indictment, governed this case, and that it 
followed from that decision that a bona fide belief on 
reasonable grounds that the person accused had been divorced 
afforded a good defence. 

Upon reference to the statute 24 & 25 Vict. c. 100, s. 57, 
we find the offence defined in these words: ‘‘ Whosoever, 
being married, shall marry any other person during the life 
of the former husband or wife, . . . . shall be guilty of felony.”’ 
To this absolute prohibition there are in the proviso three 
exceptions applicable to British subjects, (1.) when the 
husband or wife has been continually absent for the space 
of seven years then last past and has not been known by the 
person accused to be living within that time; (2.) when the 
person accused at the time of the second marriage has been 
divorced from the bond of the first marriage ; (3.) when the 
former marriage of the person accused has been declared void 
by the sentence of any Court of competent jurisdiction. It 
has been decided in the case of the first exception that upon 


(1) 23 Q. B. D. 168. 
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proof of the continuous absence for seven years the person 
accused is entitled to an acquittal in the absence of proof by 
the prosecution that the person accused knew that the wife 
or husband, as the case may be, was living within that time, 
and as the Attorney-General has pointed out in his argument 
for the Crown this exception creates or involves a presumption 
of death, which, unless rebutted by the prosecution, entitles 
the accused to an acquittal; in other words the person 
accused is presumed to believe under such circumstances 
that the former wife or husband is dead at the time of the 
second marriage, and therefore has no intention of doing 
the act forbidden by the statute—namely, marrying during 
the life of the former husband or wife. In the case of the 
second exception there is no indication in the statute that 
any presumption or belief is to afford any defence ; the words 
do not admit of any such qualification and the only defence 
under this head appears to be that the accused has in fact 
been divorced from the-bond of the first marriage. If he has 
not, then at the time of the second marriage he is a person 
who, being married, intends to do the act forbidden by the 
statute—namely, “to marry during the life of the former 
wife.” Having regard to this distinction between the two 
exceptions, we are of opinion that a bona fide belief on reason- 
able grounds that the person accused has been divorced, 
when in fact he has not been divorced, affords no defence 
in law to the charge of bigamy, although it may afford 
good reason for the infliction of a nominal punishment, and 
in our opinion this decision is not in conflict with the decision 
of the majority of the judges in Reg. v. Tolson (1), but is in 
accord with the principle of the judgment in Reg. v. Prince. (2) 

In Reg. v. Tolson (1) the person accused believed on reason- 
able grounds that her husband was dead; therefore she did 
not intend at the time of the second marriage to do the act 
forbidden by the statute—namely, to marry during his life, 
and it was said in that case that the exception in the proviso 
showed that mere separation for seven years has the effect 
which reasonable belief of death caused by other evidence 


(1) 23 Q. B. D. 168. (2) L. R. 2 C. C. 154. 
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would have at any other time: see particularly the judgment 
of Stephen J.(1) It is true that the judgment in Reg. v. 
Tolson (2), though influenced to a great extent by that proviso, 
proceeded mainly on the application of the maxim “ Actus 
non facit reum, nisi mens sit rea ”—a maxim admitted to be 
uncertain and often misleading in its application, but it was 
limited in that case to the belief in the death of the former 
husband, and the case now in question of a belief in 
a divorce having been obtained was not discussed or 
considered. In our opinion the maxim in its application 
to this statute is satisfied if the evidence establishes an 
intention on the part of the person accused to do the 
act forbidden by the statute—namely, “being married, 
to marry another person during the life. of the former 
wife or husband”: see the judgment of Bramwell B. in 
Reg. v. Prince (3) as to the application of this maxim, 
and Bank of New South Wales v. Piper. (4) Mr. 
Birkett placed great reliance on the following statement in | 
the judgment of Cave J. in Reg. v. .Tolson (5): “‘ At common 
law an honest and reasonable belief in the existence of cir- 
cumstances, which, if true, would make the act for which a 
prisoner is indicted an innocent act has always been held to 
be a good defence. This doctrine is embodied in the somewhat 
uncouth maxim ‘ Actus non facit reum, nisi mens sit rea.’ - 
Honest and reasonable mistake stands in fact on the same 
footing as absence of the reasoning faculty, as in infancy, 
or perversion of that faculty, as in lunacy. Instances of the 
existence of this common law doctrine will readily occur to 
the mind. So far as I am aware it has never been suggested 
that these exceptions do not equally apply in the case of 
statutory offences unless they are excluded expressly or by 
necessary implication.” If the learned judge was laying 
this down as a principle applicable to all statutes we do not 
agree with him. The principle is stated too widely. In any 
event it was not necessary for the decision of that case. In 


(1) 23 Q. B. D. 192. (3) L. R. 2 C. C. 175. 


(2) Ibid. 168. (4) [1897] A. C. 383, 390. 
(5) 23 Q. B. D. 181, 
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Rex v. Lolley (1), where the person accused relied upon a 
divorce in Scotland by way of defence to a charge of bigamy 
under 1 Jac. 1, c. 11, which contains a similar proviso, and 
which was argued before all the judges by Mr. Brougham 
for the prisoner, it was not even suggested that a bona fide 
belief on reasonable grounds of the validity of the divorce 
would afford any defence.. In Harl Russell’s Case (2), reported 
fully in the Times newspaper of July 19, 1901, where the 
defendant had obtained a divorce in one of the States of 
America, and it was not disputed that he. honestly believed 
the divorce was valid and that he was free to marry again, 
it was recognized that this was no defence in law, the divorce 


in fact being invalid according to English law, and the defend- © 


ant was permitted to plead the circumstances in mitigation 
of punishment. One other case remains to be noticed which 
was relied on by Mr. Birkett—namely, Rex v. Thomson (3), 
in which the late Common Serjeant directed the jury that 
if at the time of the second marriage the prisoner bona 
fide believed that his first marriage was invalid on the ground 
that the woman he then married had a husband alive at the 
time he would be entitled to an acquittal. The prisoner was 
convicted and the question was not further discussed. It 
is not necessary in the present vase to express an opinion on 
the ruling of the learned Common Serjeant, which was probably 
based on Reg. v. T'olson (4), but we doubt if it can be supported 
consistently with our present decision. 

On both grounds therefore the appeal fails and must be 


dismissed. Foe 
Appeal dismissed. 


Solicitor for appellants: Registrar of Court of Criminal 


Appeal. . 
Solicitor for Crown: Director of Public Prosecutions. 


(1) Russ. & R. 237; 2 CL & F. (2) [1901] A. C. 446. 
567n. (3) 70 J. P. 6. 
(4) 23 Q. B. D. 168. 
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C. A. [IN THE COURT OF APPEAL.] 


rene io, GREAT WESTERN RAILWAY COMPANY (On Benar 
a or W. H. Hatt, CLERK TO THE GREAT WESTERN RaIL- 
way Company) v. BATER (Surveyor oF TAXES). 


Revenue—Income Tax—Office or Employment of Profit under Public Cor- 
poration—Clerk in Employment of Railway Company—Liability of 
Railway Company to Assessment—Income Tax Act, 1842 (5 & 6 Vict. c. 35), 
s. 146, Sch. (E)—Income Tax Act, 1853 (16 & 17 Vict. c. 34), s. 2, Sch. (H)— 
Income Tax Act, 1860 (23 & 24 Vict. c. 14), s. 6. 


A railway company was assessed to income tax under Sch. (E) in 
respect of the salary of a clerk in their employment. The clerk was on 
the permanent staff of the company, and had been in their employ for 
over 20 years, and was in receipt of a salary of 130]. a year, plus a war 
bonus of 45/7. Clerks in the company’s employ received annual incre- 
ments of salary up to 1001. a year, subsequent advances being dependent 
upon merit and the nature of the post occupied. The salary was paid 
monthly, but an interim payment on account, approximating to one- 
half of a month’s salary, was made at the expiration of every 14 days. 
The employment might be terminated by either party upon a month’s 
notice, but failing such notice the employment continued. The clerk 
in question was a member of the company’s superannuation scheme, and 
on attaining the age of 60 would be entitled, if still in the service, to a 
pension. The company appealed against the assessment on the ground 
that the clerk did not hold a “ public office or employment of profit ” 
within r. 3 of Sch. (E) to s. 146 of the Income Tax Act, 1842, and that 
he ought to be personally assessed under Sch. (D). The Commissioners 
confirmed the assessment, and their decision was upheld by Rowlatt J., 
who, although he took the view that what was meant by the Legislature 
in the Act of 1842, when they spoke of an office or employment of profit, 
was a subsisting, permanent and substantive position which existed 
apart from the holder, yet he felt himself bound by what was, in substance, 
proceeded upon in Attorney-General v. Lancashire and Yorkshire Ry, Co. 
(1864) 2 H. & C. 792 to decide in favour of the Crown :— 

Held, by the Court of Appeal, that it was impossible to lay down any 
general rule applicable as a test in all such cases. The question therefore 
was one of fact, and the finding of the Commissioners could not be 
disturbed. 

Decision of Rowlatt J. [1920] 3 K. B. 266 affirmed. 


APPEAL from a decision of Rowlatt J. (1) on a case stated 
under s. 59 of the Taxes Management Act, 1880, by the Com- 
missioners for the Special Purposes of the Income Tax Acts 
for the opinion of the High Court. 


(1) [1920] 3 K. B. 266. 
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At a meeting of the Commissioners held on January 2, 1919, 
for the purpose of hearing appeals the Great Western Railway 
Company (on behalf of W. H. Hall), hereinafter called the appel- 
lant company, appealed against an assessment to income tax 
under Sch. (E) in the sum of 1751. for the year ending April 5, 
1918, made upon them under the provisions of the Income Tax 
Acts in respect of an office or employment of profit held in 
or under the appellant company by the said W. H. Hall. 

No dispute arose in the case upon the question of 
the amount of salary paid by the appellant company to 
W. H. Hall, the sole question for the determination of the 
Court being whether the appellant company had rightly been 
assessed on behalf of W. H. Hall under Sch. (E) of the Income 
Tax Acts. 

W. H. Hall entered the service of the appellant company 
in the year 1897 at the age of about fourteen years as an 
office boy and was employed in the Divisional Superinten- 
dent’s office at Swindon. In February, 1899, he was 
appointed a lad clerk and,in 1901, aclerk in the service of the 
appellant company. : Mr. Hall was so appointed at an annual 
salary payable every twenty-eight days on the basis of 
28/365ths of the annual amount, but in practice an 
interim payment on account approximating to one-half 
of a month’s salary was made at the expiration of the first 
fourteen days of each period of twenty-eight days. There 
was not and never had been any written agreement as to the 
amount or times of payment or increase of rate of salary, 
but Mr. Hall had enjoyed the benefit of a practice instituted 
since his appointment under which the salary of a clerk was 
increased by annual increments of 5/. until a salary of 1001. 
was reached, beyond which amount advances were dependent 
upon merit and the nature of the post occupied. Mr. Hall’s 
salary during the year in question was at the rate of 1301. 
per annum plus a war bonus of 45/. His employment might 
be terminated by either party upon a month’s notice, and 
failing such notice the employment continued and would 
not be required to be renewed by either party. Pay was 
granted to Mr. Hall for each day of the year including 
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holidays, and in the case of sickness he received full pay for 
the first twenty-eight days and five-sixths for the period of 
six months after the expiration of twenty-eight days. He 
became a member of the superannuation fund on February 13, 
1899, and when on July 1, 1908, the superannuation scheme 
was substituted for the superannuation fund Mr. Hall con- 
tinued membership of the superannuation scheme from that 
date, and would on attaining the age of sixty, and being still 
in the employment of the appellant company, be entitled 
to a pension in accordance with r. 6, para. (b), of the 
superannuation scheme of the appellant company. 

On behalf of the appellant company it was contended that 
the intention of the Income Tax Acts as shown in the wording 
of the Schedule itself was to charge under Sch. (E) public 
offices or employments of profit and annuities, pensions or 
stipends payable by His Majesty or out of the public revenue 
of the United Kingdom, except annuities charged to the 
duties under Sch. (C), and that although it might be that 
there were words in r. 3 under Sch. (E) which might seem to 
include members of the staff of a railway company, the refer- 
ence in that rule to offices or employments of profit held under 
any company must be read in the light of the words at the 
commencement and at the end of the rule defining its scope— 
namely, “all public offices and employments of profit of the 
description hereinafter mentioned within Great Britain . 
and every other public office or employment of profit of a 
public nature.” Even assuming that the principal officers 
of a railway company could be held to fall within the scope 
of Sch. (E), the junior members of the staff holding no definite 
appointments in the service could not be so included. In 
this connection reliance was placed upon the decision in 
Attorney-General v. Lancashire and Yorkshire Ry. Co. (1), and 
reference was made to the fact that clerks in the appellant 
company’s service who were engaged at weekly wages were 
assessed under Sch. (D), and it was contended that a clerk 
in the position of W. H. Hall had no more permanency of 
employment than officers, clerks or engine drivers engaged 

(1)2H. & C. 792; 33 L. J. (Ex.) 163; 10 L. T. 95. 
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at weekly wages who were assessed under the rules 
applicable to Sch. (D), and that the fact that he was entitled to 
a month’s notice to terminate his employment was not suffi- 
cient ground for making any distinction between him and 
them. The Commissioners were asked in the above circum- 
stances to hold that Mr. Hall was entitled to be assessed 
under the rules of Sch. (D) on an average of his emoluments 
for the past three years, and that the appellant company 
was not liable to be assessed under Sch. (E) in respect 
of his salary. 

The respondent contended on behalf of the Crown (inter 
alia) that the appellant company was a company or society 
within the meaning of the Third Rule, Sch. (E), s. 146, of the 
Income Tax Act, 1842; that s. 6 of the Income Tax Act, 
1860 (23 & 24 Vict. c. 14), expressly provides that “‘ the Com- 
missioners for Special Purposes shall assess the duties payable 
under Sch. (E) in respect of all offices and employments of 
profit held in or under any railway company, ... . and the 
said assessment shall be deemed to be and shall be an 
assessment upon the company”; that the case of Attorney- 
General v. Lancashire and Yorkshire Ry. Co. (1) dealt 
only with manual workers and gave no decision affecting 
clerks; that W. H. Hall held an office or employment of 
profit within the meaning of the above sections, and that 
the appellant company was therefore rightly assessed under 
Sch. (E). 

The Third Rule of Sch. (E), s. 146, of the Income Tax Act, 
1842, says: ‘‘The said duties shall be paid on all public 
offices and employments of profit of the description herein- 
after mentioned within Great Britain ; (videlicet), any office 
belonging to either House of Parliament . . . . any office or 
employment of profit held under any ecclesiastical body, 
whether aggregate or sole, or under any public corporation, 
or under any company or society, whether corporate or not 
corporate . . . . and every other public office or employment 
of profit of a public nature.” 

The Commissioners who heard the appeal were of opinion 

(1) 2H. & C. 792; 33 L. J. (Ex.) 163; 10 L. 1. 95. 
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that the contentions put forward on behalf of the Crown 
should succeed and they therefore confirmed the assessment. 
Rowlatt J. affirmed their decision. (1) 
The railway company appealed. 


Disturnal K.C. and Geoffrey Lawrence for the appellants. 
Rowlatt J. has misinterpreted the effect of Sch. (KE). It 
applies only to offices and employments of a public nature. 
The first rule of that schedule clearly shows that in order to 
be assessable thereunder the person must be the holder of an 
office with definite duties attaching to it of a continuous charac- 
ter. The rule provides that “each assessment in respect 
of such offices or employments shall be in force for one whole 
year, and shall not be levied for such year without any new 
assessment, notwithstanding a change may have taken place 
in any such office or employment or the person for the time 
having or exercising the same.” That makes provision for 
the case of a successor in the employment, and cannot apply 
to the case of a clerk like this. 

Rule 3 begins by saying that the duties shall be paid ‘‘ on 
all public offices and employments of profit ” of the description 
thereinafter mentioned, and then gives numerous instances 
of offices and employments of profit all of a public nature, 
and concludes “and every other public office or employment 
of profit of a public nature.” It cannot be said that this 
railway clerk is the holder of an office or employment of profit 
of a public nature. 

Schedule (D) applies to every description of employments 
of profit not contained in Sch. (E). It is only a question of 
the mode of levying the tax. 

Rowlatt J. would have decided in favour of the appellants. 
if he had not felt himself bound by what was proceeded 
upon by the Court in Attorney-General v. Lancashire 
and Yorkshire Ry. Co. (2) Some effect must be given 
to the word “ public ” in the schedule. The word ‘ employ- 
ment” is used in both Schs. (D) and (E). It is not 
therefore every employment which falls within Sch. (E). 


(1) [1920] 3 K. B. 266. (2) 2H. & 0.792; 33.L. J. (Ex.) 163; 10 L. T. 95. 
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The word “employment” is used throughout in con- 
junction with “ office” and must be read ejusdem generis 
with its surroundings. “Office or employment of profit” 
means something in the nature of a permanent office or 
employment. 

Mr. Hall cannot be bound by the practice of the railway 
company under which they make returns for the purposes 
of income tax of all their employees: Langston v. Glasson. (1) 
Tennant v. Smith (2), which was relied upon by Rowlatt J., 
might have had some bearing if it had been the case of a 
clerk in the bank and not the bank agent. 

Sir EH. Pollock 8.-G. and R. P. Hills for the Crown. The 
decision of Rowlatt J. was right. Mr. Hall comes under the 
company’s scheme of superannuation. That means that he 
is a permanent member of the staff. If he had been only a 
weekly wage earner he would have been included in a different 
scheme of pensions. If this appeal be allowed it will have a 
far-reaching effect on the system of collection at present in 
operation. There are two questions, first, whether Hall’s 
position is a public office or employment of profit; and, 
secondly, whether it is an office or employment of profit at all. 
That depends upon the proper reading of r. 3 of Sch. (E). 
The first thing to look at is s. 6 of the Income Tax Act, 1860 
(23 Vict. c. 14), which provides that the Commissioners shall 
assess the duties payable under Sch. (E) in respect of all offices 
and employments of profit held in or under any railway 
company. That section does not use the word “ public.” 
Then going to Sch. (E), r. 3, it is submitted that the 
“‘ videlicet ’’ in that rule introduces an interpretation clause 
illustrating the meaning of “all public offices and employments 
of profit,” and then at the end of the rule there is a clause 
which sweeps up everything in the nature of a “public 
office or employment of profit”: which may have been 
omitted. The word “public” has in fact, as suggested by 
Rowlatt J., now dropped out of consideration. In Tennant 
v. Smith (2) a bank manager was held to be the holder 
of a public office or employment of profit within 


(1) [1891] 1 Q. B. 567, 571. (2) [1892] A. C. 150. 
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Sch. (E), although he had no duties to perform direct to 
the public. 

Berry v. Farrow (1), and Pickles v. Foster (2), and Fergusson 
v. Noble (3) are cases illustrating the application of Sch. (£). 

[Scrurton L.J. Do you say that Attorney-General v. 
Lancashire and Yorkshire Ry. Co. (4) was rightly decided ?] 

Yes. 

[Scrutron L.J. Then it is not every employee of a 
company who comes within Sch. (E) ?] 

No. | 

[Scrutton L.J. Then where do you draw the line ?} 

Employees at weekly wages are not included. 

[Scrutton L.J. Why 2] 

It is not necessary, in order to come within Sch. (E), that 
the holder of an office or employment of profit under a railway 
company should have duties to perform to the public. Hall 
is on the permanent staff of the company, he holds an office 
or employment of profit under a public corporation, and, 
therefore, comes under Sch. (E), and, in accordance with s. 6 
of the Income Tax Act, 1860, the assessment in respect of 
his salary is rightly made upon the railway company. 

Geoffrey Lawrence in reply. Permanence of employment 
cannot be the test. Engine drivers and porters are on the 
same footing, as regards permanence, as this man. Nor can 
his relation to the superannuation scheme affect the question. 
The test as to weekly wages equally fails. Where there is 
a settled establishment no doubt there is an “ office.” The 
only test applicable is whether there is an office having a 
separate existence and continuity apart from the holder of 
it. There is nothing of the kind in this case. 


Lorp SternpDaLeE M.R. This case like many others under 
the Revenue Acts is difficult, because of the general phrasing 
of the provisions with which we have to deal. What we 


-have to consider is r. 3 of Sch. (E) to s. 146 of the Income - 


(1) [1914] 1 K. B. 632. (4) 2H. & ©. 792; 33 LJ 
(2) [1913] 1 K. B. 174, 163; 107. 198 
(3) (1919) 7 Tax Cas. 176. 
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Tax Act of 1842, which provides: “The said duties shall 
be paid on all public offices and employments of profit of 
the description hereinafter mentioned within Great Britain ; 
_ (videlicet) any office belonging to either House of Parliament, 
or to any Court of Justice, whether of law or equity, in England 
or Scotland, Wales, the Duchy of Lancaster, the Duchy of 
Cornwall, or any criminal or justiciary or ecclesiastical Court, 
or Court of Admiralty or Commissary Court, or Court-martial ; 
any public office held under the civil government of Her 
Majesty, or in any County Palatine, or the Duchy of Cornwall ; 
any commissioned officer serving on the staff or belonging 
to Her Majesty’s Army, in any regiment of artillery, cavalry, 
infantry, royal marines, royal garrison battalions, or corps of 
engineers or royal artificers; any officer in the navy, or in 
the militia or volunteers; any office or employment of profit 
held under any ecclesiastical body, whether aggregate or sole, 
or under any public corporation, or under any company or 
society, whether corporate or not corporate, any office or 
employment of profit under any public institution, or on any 
public foundation, of whatever nature or for whatever 
purpose the same may be established ; any office or employ- 
ment of profit in any county, riding, or division, shire or 
stewartry, or in any city, borough, town corporate, or place ; 

. and every other public office or employment of profit 
of a public nature.” 

It would seem at first sight that the word “public” is running 
throughout that rule, but in the judgment of Rowlatt J. he 
says that the word ‘‘ public” has dropped out in the course 
of years. I cannot agree with that, but I think what is true 
is, that the word “public”? has been interpreted in a very 
much more liberal sense than at first would seem to be its 
meaning. On this I may specially refer to Berry v. Far- 
row (1), before Bankes L.J. sitting as a judge of first instance, 
where, although the matter was not before him absolutely for 
decision, that learned judge expressed the opinion that the 
managing director of a firm called Berry’s Non-skid Motor 
Co., Ld., which carried on no business, and at the offices of 

(1) [1914] 1 K. B. 632. 
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which he only attended on very few occasions, was taxable 
under Sch. (E), and therefore if the word “public” is still 


. applicable it is obvious that it has received a very wide 


interpretation indeed. The words with which we have to 
deal here are “ any office or employment of profit held under 
any public corporation or under any company or society 
whether corporate or not corporate.” What we have to 
consider is the case of a clerk in the employment of the Great 
Western Railway Company. I should think that at the time 
this Act was passed, in 1842, there were not a great many 
companies in existence, and most of them were statutory or 
chartered companies of considerable public importance. 
To-day there are, of course, numberless companies, and, 
therefore, the question has become much more important, 
when it arises, as to the meaning of the words I have read: 
“office or employment of profit held under any company 
or society whether corporate or not corporate.” Whether it 
would be better in these days, when there are so many persons 
in the employment of companies, for the Legislature to define 
more clearly what is intended by “ office or employment of 
profit under a company ” is a matter for Parliament to con- 
sider. I can only say, as it stands, it seems to me a problem 
of the most extraordinary difficulty to say what was really 
meant by the words; and, where a question of taxation arises, 
the subject should be able to know clearly whether he is 
taxable or not. The position of the person in respect of 
whom the assessment was made is stated in the case. [The 
Master of the Rolls then referred to the facts as stated in the 
case and continued:] It was contended on behalf of the 
appellants that Mr. Hall does not hold an office or employment 
of profit under the company which can be taxed under this 
schedule, because in the first place it is not a public office or 
employment. As I have said it seems to me, in the case to 
which I have just referred, that the word “ public” has been 
interpreted in such a wide sense that it is not possible to 
accept that argument as a matter of law. The test which was 
most relied upon is this: it is said there must be an office or 
an employment apart from the officer or the employee, in this 
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sense, that if the officer or the employee dies, or goes away or 
leaves the employment, the office remains, and it must be 
something that has to be filled up, and in that sense therefore 
there must be continuity. It certainly is an attractive 
argument, but when one considers the test it seems almost 
impossible to give it a universal application. It is difficult 
to say, when you have an establishment of clerks, although 
the establishment may be subject to alteration from time to 
time, that when anybody dies or leaves there is not a vacant 
clerkship : it may be that the number may be altered from 
time to time, but until it is altered there is a vacancy in a 
clerkship. Of course that applies more to cases where the 
establishment is limited by either a Treasury minute, or a 
minute of a Government department, or the resolution of a 
company in general meeting, or something of that description ; 
but that does not seem to be a test which you can possibly 
apply to every kind of office or employment : it does not seem 
to me to be disputed that the post of a manager or an assistant- 
manager would be an office or employment under this section, 
but it is always open and perfectly competent to the company— 
it is not practically competent to a railway company—but 
it is always competent, as a matter of power, to an ordinary 
company, to abolish its managership or assistant-managership, 
or to say “‘ We will go on with a manager without an assistant 
manager ”’; then the assistant-managership does not remain 
by itself as a separate entity, there is no such thing. I cannot 
see how that can be applied as a conclusive test in all cases : 
nor do I see how any of the tests contended for by the Crown 
can be regarded as absolute tests in all cases. It is said that 
the employee must be on the permanent staff. Well that does 
not mean, of course, that he cannot be got rid of, but it means 
that he must be on the permanent establishment, as contrasted 
with the temporary staff taken on from time to time. I do 
not think that could be applied in every case. It is also said 
he is on the salaried staff, and not on the wage-earning staff. 
I do not think that can be applied as a test in all cases, nor 
do I think that the exact nature of the work can be a test. 
- Although we are not told exactly the nature of this clerk’s 
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work, we must take it that it is ordinary clerk’s work, and 
it is not disputed that some of the employees of the railway 
company come within this provision; on the other hand I 
do not think it is disputed, and in fact, since Attorney-General 
v. Lancashire and Yorkshire Ry. Co. (1), it cannot be 
disputed, until that case is overruled, that many of the 
employees of the railway company do not come within this 
provision, such as engine drivers, porters, and so on. But 
neither the railway company nor the Crown has been able to 
suggest any fixed point at which the line is to be drawn, 
except the one that has been suggested by the railway company, 
that a man must be holding an office or a position which 
remains an office or a position, although the particular holder 
for the time has gone. That, as I have said, I do not think 
can be applied to all cases. It comes back, as it seems to me, 
to the somewhat unsatisfactory and inconclusive result that 
one has to arrive at in all these cases, where there is no distinct 
line on one side or the other of which it is possible to say 
exactly a particular case falls. The matter has to be decided 
upon the inference to be drawn from a considerable number 
of circumstances, in fact it comes to be a question of fact. 
That is an unsatisfactory conclusion, because I should desire 
if possible to lay down some rule which would be a guide in 
the division of this staff into persons who are taxable and 
those who are non-taxable under Sch. (E), but I do not think it 
possible to do so. 

The Commissioners having the contentions of both parties 
before them, that on the part of the Crown being that W. H. Hall 
holds an office or employment of profit within the meaning of 
the rule, have stated that they are of opinion that the con- 
tention of the Crown should succeed. That amounts to 
a finding of fact that this man was such an officer as the 
Crown contends, and I cannot say there was no evidence 
on which the Commissioners could possibly come to that 
conclusion, and, unless I can say that, I cannot interfere 
with their decision. It is unsatisfactory that the Court finds 
itself unable to lay down any guiding rule which would 

(1) 2H. & C792; 33 L. J. (Ex.) 163; 10 L. T. 95. 
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avoid questions of this description coming before the Com- 
missioners again. I have tried very hard but find myself 
unable to do so. I therefore come to the conclusion that I 
_ cannot dispute the finding of the Commissioners, and the 
appeal must be dismissed with costs. 


Scrurton L.J. I agree that this is a difficult case, and 
that our decision is not very satisfactory even to ourselves. 
That results from the fact that the Income Tax Acts are 
being worked under a system of considerable antiquity, which 
in many respects has not been amended by Parliament. All 
employees whose income reaches a certain amount, which 
has varied from time to time, are taxable either under Sch. (E) 
or Sch. (D). Whether they come under one schedule or the 
other has certain consequences which I do not profess to 
enumerate exhaustively, but some of them are: if they come 
under Sch. (E) they are taxed on the income of the year of 
assessment, and if they come under Sch. (D) they are taxed 
on the average of the preceding three years’ income, if there 
is such an average ; and if they come under Sch. (D) they are 
assessed directly, and must fight out their battles with the 
income tax authorities by themselves; but if they come 
under Sch. (E) they are assessed through their employer who 
has to pay to the income tax authorities, and then deduct the 
tax from the employee. Naturally under those circumstances 
it may make a difference to a man whether he is taxed under 
Sch. (D) or under Sch. (EF). 

Schedule (E) itself taxes public offices or employments of 
profit. I do not know whether, looking at it by the light of 
nature, you would ever say that a Fourth-Class Clerk in the 
Running Department of the Great Western held a public 
office or employment of profit. But Parliament has not 
stopped there, because it has interpreted the schedule by rules, 
and r. 3 of Sch. (E) provides: “the said duties shall be paid 
on all offices and employments of profit of the description 
hereinafter mentioned . .. . and every other public office 
or employment of profit of a public nature.” That appears 
. to amount to a statutory declaration that at any rate some 


140 


C. A. 
1921 


G. W. Ry. 


Co. 
V. 
BATER. 


Scrutton L.J. 


KING’S BENCH DIVISION. [1921] 


of the people employed by the persons “ hereinafter men- 
tioned” do hold public offices and employments of profit. 
When you consider the long list of persons “ hereinafter 
mentioned,” after passing through a number of what are 
clearly public offices, Courts of Justice, the Army, the Duchy 
of Cornwall and so on, you come to “ any office or employment 
of profit held under any ecclesiastical body, whether aggregate 
or sole, or under any public corporation or under any company 
or society, whether corporate or not corporate,” and that 
seems to me clearly to amount to a statutory declaration that 
companies may have persons employed under them who hold 
public offices or employments of profit. It also seems to be 
quite clear from s. 6 of the Act of 1860 that the Legislature 
thought that railway companies might have people under 
them who held offices and employments of profit, who were 
to be assessed under Sch. (E). In 1842, when this rule was 
drawn up, as far as I know, there was not any Companies 
Act, and there were no limited companies, but there were 
certain statutory companies, established by statute, such as 
railway companies—probably the Great Western was one of 
them—and there were certain corporations of great antiquity 
and dignity, established under charter, such as the Hudson’s 
Bay Company, service in which was a kind of aristocracy of 
employment with old traditions going back to the time of 
the Stuarts ; and what has happened is that, on a rule drawn 
up at that time when companies were very few, and very 
large, and very important, there has grown up a system 
under which any number of companies, for all kinds of small 
purposes, have come into existence, and the puzzle is 
to apply the Third Rule of Sch. (E) to the new state of 
things. One has had already, in the last two or three 
years, to comment on the fact that under an Act drawn up 
when there were practically no companies in existence it 
has been necessary to consider all sorts of problems 
about a great mass of companies which were not contem- 
plated when this Act was drawn, and this is one of the 
difficult cases. 


We have the guidance of one decision, Attorney-General v. 
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Lancashire and Yorkshire Ry. Co. (1), which, as far as I gather, 
neither party to this litigation has sought to object to or to 
Say it was wrongly decided, a case in which the question of 
employees of the Lancashire and Yorkshire Railway Company 
came before the Court in 1864, where the Court held that 
employees at weekly wages who might be described as work- 
men and artisans, such as engine drivers and porters, did 
not come within Sch. (EK). There Baron Martin said (2): 
“ We think Schedule (E) extends only to offices or employ- 
ment under corporations which are of a public nature, and 
not to workmen or artisans like engine-drivers, porters and 
labourers.” That appears to decide that not every person 
employed by a company comes under Sch. (E). But when 
you ask why not, I am afraid you do not get very much light 
as to what is the boundary line between those employees 
who do and those who do not come under Sch. (E). ‘‘ Work- 
men or artisans like engine-drivers, porters and labourers” 
rather suggests that it has something to do with the importance 
or dignity of the work done for the company, at a time when 
it was not thought very dignified to be doing manual labour, 
an idea which is perhaps not so strongly held as it used to be. 
Something, again, was made of the time at which the salary 
is paid, whether weekly or annually. Again that seems rather 
to point to a question of the degree of the importance of the 
position held under the company. Something is also made 
of the question whether there is an office, which may be said 
to be vacant until some one is placed in it. Again that seems 
to be very much a question of degree. 

In this case the Commissioners, having considered the 
position of the gentleman in question, find that he is one of 
the salaried staff of the company, his salary being paid 
monthly, with an advance fortnightly, that he has rights 
under a pension fund, and that he has to a certain extent a 
permanent position; and on that they have said “We find 
that he does hold an office or employment of profit under a 
company.” Now can this Court possibly say that there is no 
evidence upon which they could say that ? Before the Court 

(1) 2H. & C. 792; 33 L. J. (Ex.) 163; 10 L. T. 95. (2) Ibid. 811. 
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could say that, it would have to lay down a clear definition 
of the characteristics necessary to constitute an office or 
employment of profit, a task which I personally find utterly 
beyond me. Can I possibly say, under these circumstances, 
that the Commissioners were wrong in deciding that this 
gentleman did hold an office or employment of profit under a 
company ? In my view I cannot possibly say that he does 
not—I cannot possibly say that there is no evidenae upon 
which they could find that he does. I do not profess for a 
moment that this will be satisfactory to the parties who have 
come to this Court. I do not suppose that it will afford any 
guide to the Commissioners, though it may afford them some 
sense of security in future appeals. All I can say is, it is very 
desirable that Parliament should interpret the meaning, 
having regard to the present state of companies, of this 
schedule. I observe that the Commission which has reported 
on suggested amendments of the Income Tax Acts has 
advised that every employee be put under Sch. (E), assessed 
on the year’s income, and have his tax levied through his 
employer. That is a matter for Parliament and not for this 
Court. If that amendment were adopted it would do away 


with difficulties such as have arisen in this case. But it 


is not for this Court to express any opinion whether that 
amendment should or should not be adopted. All that we 
can say is, that on this appeal we cannot see that, as a matter 
of law, the Commissioners have gone wrong. On the facts 
it is for the Commissioners alone to decide, and, if they have 
not gone wrong in law, it is not for this Court to express 
any opinion. 


Youncer L.J. I also can arrive at no other conclusion 
than that which has been stated by my Lord and the Lord 
Justice, and I agree that this appeal must be dismissed 


with costs. 
Appeal dismissed. 


Solicitor for the appellants : A. G. Hubbard. 
Solicitor for the Crown: Solicitor of Inland Revenue. 
GPASS. 
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LEXDEN AND WINSTREE UNION, Appeiuants v. 
WINDSOR UNION, Resronpents. 


Poor Law—Setilement—Illegitimate Child under Sixteen—Inquiry into derivative 
Setilement of Mother—Place of Child’s Birth—Divided Parishes and Poor 
Law Amendment Act, 1876 (39 & 40 Vict. c. 61), ss. 34, 35. 


The pauper, an illegitimate child, was born in a parish in the appellant 
Union in May, 1914, and was shortly afterwards taken to the house of 
his rffother’s parents in the respondent Union, where he resided until 
December 30, 1919, when he became chargeable to that Union. In 
July, 1914, the mother of the pauper went to reside in the parish of 
Ross, in the Ross Union, where she remained until November, 1915, 
when she married a man who had acquired a settlement in that parish, 
and who never acquired a subsequent settlement. In May, 1920, an 
order was made adjudging that the pauper’s settlement was in the 
parish of his birth and ordering his removal to the appellant Union. 
Upon appeal to quarter sessions the order was quashed :— 

Held, that inasmuch as under the third paragraph of s. 35 of the 
Divided Parishes and Poor Law Amendment Act, 1876, the settlement 
of the pauper’s mother, being derived from her husband, could not 
be inquired into, the pauper must be deemed to be settled in the parish 
in which he was born, and that the removal order was therefore properly 
made. 

Dictum of Lord Watson (Reigate Union v. Croydon Union (1889) 
14 App. Cas. 465, 484) that the third paragraph of s. 35 has no 
application to children under sixteen, disapproved and not followed. 


Cask stated by the Recorder of Windsor. 

This was an appeal to the Court of quarter sessions for the 
borough of New Windsor by the Guardians of the Lexden and 
Winstree Union against an order made on May 6, 1920, by 
two justices of the peace acting for the borough of New 
Windsor adjudging the place of the last legal settlement of 
an illegitimate child one Eric Frank Victor Williams otherwise 
Sherwell (hereinafter called the pauper), aged five years, 
then chargeable to the Guardians of the Windsor Union, 
to be in the parish of Wormingford in the Lexden and 
Winstree Union, and ordering the removal of the pauper 
from the Windsor Union to the Lexden and Winstree Union. 

The following facts were admitted or proved at the hearing 
before the Recorder :— 

The pauper is the rteaenene child of one Nellie Margaret 
- Hughes (formerly Williams), and was born on May 19, 1914, 
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in the parish of Wormingford in the Lexden and Winstree 
Union. Nellie Margaret Hughes was a spinster when the 
pauper was born. 

Nellie Margaret Hughes about the end of July, 1914, left 
the parish of Wormingford where she had gone to be confined 
and went to reside in the parish of Ross in the Ross Union 
in the county of Hereford, where she remained until 
November 15, 1915, when she was married to one Reginald 
Hughes. 

Reginald Hughes resided in the parish of Ross from about 
the year 1911 to December, 1916 (when he went with his wife 
to reside in another union), in such manner and under such 
circumstances as to acquire a settlement in the parish of 
Ross under the provisions of s. 34 of the Divided Parishes 
and Poor Law Amendment Act, 1876, and he never acquired 
a subsequent settlement. 

On May 6, 1920, when the order of the justices the subject 
of the appeal was made, Nellie Margaret Hughes was last 
legally settled in the parish of Ross by virtue of the settlement 
she had derived and retained as the wife of Reginald Hughes. 

On July 27, 1914, the pauper was taken by consent of his 
mother from the parish of Wormingford to the house of his 
mother’s parents in the parish of New Windsor in the 
Windsor Union and he thenceforward resided in the parish 


-of New Windsor, being maintained entirely by his mother’s 


parents until December 30, 1919, when the pauper became 


chargeable to the Guardians of the Windsor Union who 


caused inquiry to be made as to his last legal settlement. 

Nellie Margaret Hughes did not reside within the Windsor 
Union during any part of the period mentioned nor at any 
time and she would have been removable from that Union 
if she had gone to reside within it and had become chargeable 
at any time during the said period. 

The appellants contended that the pauper was not settled 
in the parish of Wormingford, the place of his birth, but was 
settled (if and so far as it was material for them to allege a 
settlement) in the parish of Windsor, or alternatively, that 
inasmuch as he was under sixteen at the time the order of 
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the justices was made, the third paragraph of s. 35 of the 1921 
Divided Parishes and Poor Law Amendment Act, 1876, did Luxpan 
not apply to him or his settlement, and that the order of 
the justices was bad. (1) f 

The respondents contended that the pauper had not Wrtpson: 
acquired a settlement for himself, and that inasmuch as it Ut°™ 
appeared from the inquiry into his settlement, that his 
mother’s settlement was derivative, being derived from her 
husband and retained by her, the pauper must be deemed 
to be settled in the parish of his birth by virtue of the third 
paragraph of s. 35 of the Act of 1876, and that the order of 
the justices was rightly made. 

The attention of the Recorder was called to the judgment 
of Lord Watson in Reigate Union v. Croydon Union (2) where 
he said: “'The provisions of the third clause have in my 
opinion no application to children under the age of sixteen.”’ 
Attention was also called to the decision of the Court of Appeal 
in West Derby Union v. Atcham Union (3) adopting the opinion 
of Lord Watson. Attention was also directed to the case 
of Tendring Union v. Braintree Union (4) where the Court, 
without having the case of West Derby Union v. Atcham 
Union (3) brought to its notice, took the contrary view. 

The Recorder was of opinion that, if it was open to him to 
do so, he should decide the appeal in accordance with the 
decision in Tendring Union v. Braintree Union (5), but in 


(1) Divided Parishes and Poor Law 
Amendment Act, 1876 (39 & 40 
Vict. c. 61), s. 35: ‘‘ No person shall 
be deemed to have derived a settle- 
ment from any other person, whether 
by parentage, estate, or otherwise, 
except in the case of a wife from her 
husband and in the case of a child 
under the age of sixteen, which child 
shall take the settlement of its 
father or of its widowed mother, 
as the case may be, up to that age, 
and shall retain the settlement so 
taken until it shall acquire another. 

* An illegitimate child shall retain 

thesettlement of its mother until such 
' child acquires another settlement. 


“Tf any child in this section 
mentioned shall not have acquired 
a settlement for itself, or being a 
female shall not have derived a 
settlement from her husband, and it 
cannot be shown what settlement 
such child or female derived from 
the parent without inquiring into 
the derivative settlement of such 
parent, such child or female shall be 
deemed to be settled in the parish 
in which he or she was born.” 

(2) 14 App. Cas. 465, 484. 

(3) (1889) 24 Q. B. D. 117. 

(4) [192C] 2 K. B. 647, 655. 

(5) [1920] 2 K. B. 647. 
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view of the judgments in the Court of Appeal in West Derby 
Union v. Atcham Union(1) he felt bound to decide in 
accordance with the opinion of Lord Watson, and he. 
accordingly decided that the pauper was not legally settled 
in the parish of Wormingford, and allowed the appeal and 
quashed the order of the justices. 

The question for the opinion of the Court was whether the 
order of the Recorder was rightly made. 


Rawlinson K.C. and Herbert Davey for the appellants, 
the Windsor Union. ‘The question is whether the order for 
the removal of this child to the place of its birth settlement 
was properly made. If the third clause of s. 35 of the 
Divided Parishes and Poor Law Amendment Act, 1876, 
applies to a child under the age of sixteen, the order for the 
removal of the child was right, but in Reigate Union v. Croydon 
Union (2) Lord Watson said that the provisions of that clause 
of s. 35 had “no application to children under the age of 
sixteen.”’ Those words, however, were unnecessary for the 
decision of the case then under consideration, and were 
therefore merely obiter. In West Derby Union v. Atcham 
Union (1) the Court of Appeal acted upon the view of s. 35 
expressed by Lord Watson, but in three subsequent cases 
in the House of Lords that dictum has been practically over- 
ruled. In West Ham Union v. Holbeach Union (3) it was held 
that an illegitimate child under sixteen who had resided 
with her mother in a parish under such circumstances as 
would render her irremovable had acquired a settlement in 
that parish. In Fulham Parish v. Woolwich Union (4) it 
was decided that an illegitimate child could under s. 34 of 
the Act of 1876, before the age of sixteen, acquire a settlement 
by residence under the requisite conditions in a parish with 
its reputed fa‘her who was irremovable, and in Hackney 
Union v. Kingston-upon-Hull Incorporation for the Poor (5) 
it was held that a legitimate child could, under that section, 


(1) (1889) 24 Q. B. D. 117. (3) [1905] A. C. 450. 
(2) 14 App. Cas. 465, 484. (4) [1907] A. C. 255. 
(5) [1912] A. C. 475. 
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before the age of sixteen, acquire a settlement by residence 
in a parish with its deserted mother who had become 
irremovable. In the recent case of Tendring Union v. 
Braintree Union (1) the dictum of Lord Watson was dis- 
approved, and the Earl of Reading C.J. said that he did not 
think that the House of Lords, in the subsequent decisions, 
ever intended to support it. The authorities clearly show that 
the third paragraph of s. 35 applies to children under the 
age of sixteen. 

Hohler K.C. and O. E. Jones for the respondents. The 
decision of the Court of Appeal in West Derby Union v. Atcham 
Union (2) is binding upon this Court. Lord Esher M.R. 
there pointed out that the judgment of Lord Watson in 
Reigate Union v. Croydon Union (3) must have been read by 
the other learned Lords, and that they did not in any way 
differ from it. There is nothing in the subsequent cases in 
the House of Lords which is really inconsistent with the view 
of Lord Watson. Several of those cases were decided 
| upon s. 34 of the Act of 1876, and not upon s. 35. The 
opinion expressed by Lord Watson was not a mere dictum, 
but was a necessary part of his judgment. It has not been 
dissented from in the subsequent decisions in the House 
of Lords. 


Lorp CoLEerIpGE J. In this case we can reduce the points 
to which our attention has been directed to a very narrow 
limit. The facts are these. On March 19, 1914, an illegitimate 
child was born of its mother in the Lexden and Winstree 
Union. The child remained in the Union until July 27, 1914, 
when it was taken to New Windsor, where it remained in 
charge of its mother’s parents until December 30, 1919, when 
it became chargeable to the Guardians of the Windsor Union 
who caused inquiries to be made as to the child’s last legal 
settlement. Meanwhile the mother went to Ross, and married 
in 1915, and her husband, between 1911 and 1916, acquired 
a settlement there—that is at Ross—which he never lost, and 


(1) [1920] 2 K. B. 647. (2) e240) ne selilize 
(3) 14 App. Cas, 465, 484. 
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the mother thereupon acquired a derivative settlement in 
Ross. 

We are not called upon to inquire or decide whether the 
pauper has acquired a settlement by residence in New 
Windsor, but whether the pauper is removable to the Lexden 
Union as the place of its birth under the provisions of the 
Divided Parishes and Poor Law Amendment Act, 1876. 
Sects. 34 and 35 of this Act have been the subject of a con- 
siderable amount of judicial attention. Sect. 34 provides : 
“Where any person shall have resided for the term of three 
years in any parish, in such manner and under such 
circumstances in each of such’ years, as would in accordance 
with the several statutes in that behalf render him irremovable, 
he shall be deemed to be settled therein until he shall acquire 
a settlement in some other parish by a like residence or 
otherwise.” It is now abundantly clear that “ any person ” 
comprises a pauper, whether legitimate or illegitimate, or 
whether under or over the age of sixteen years. Sect. 35 
provides that’ “no person shall be deemed to have derived 
a settlement from any other person, whether by parentage, 
estate, or otherwise, except in the case of a wife from her 
husband and in the case of a child under the age of 16, which 
child shall take the settlement of its father or of its widowed 
mother, as the case may be, up to that age, and shall retain 
the settlement so taken until it shall acquire another. An 
illegitimate child shall retain the settlement of its mother 
until such child acquires another settlement.” 

Then it goes on: “If any child in this section mentioned 
shall not have acquired a settlement for itself, or being a 
female shall not have derived a settlement from her husband, 
and it cannot be shown what settlement such child or female 
derived from the parent without inquiring into the derivative 
settlement of such parent, such child or female shall be deemed 
to be settled in the parish in which he or she was born.” 

At first sight the provisions of the section seem to be 
abundantly clear. This was an illegitimate child. It was 
under the age of sixteen. It therefore retains the settlement 
of the mother until such child acquires another settlement - 


2K. B. KING’S BENCH DIVISION. 


and not having acquired, as we understand—it is not before 
us—a settlement by residence in New Windsor, the authorities 
there inquired into the settlement of the mother. Then, 
- according to the third paragraph, if it cannot be shown what 
settlement the child derived from its mother without inquiring 
into the derivative settlement of such parent—and here the 
authorities cannot inquire into what settlement the child 
derived from the parent and had to inquire into the derivative 
settlement of the mother—then in such case the child shall 
be deemed to be settled in the parish in which he or she was 
born—that is to say, having inquired in this case as to the 
settlement of the mother, having discovered that the settlement 
of the mother was a derivative settlement from her husband, 
the provision of the statute would seem to be clear that in 
that case the child is to be deemed to be settled in the parish 
in which it was born—that is to say, in the Lexden Union. 

The difficulty in this case has arisen through the case of 
Reigate Union v. Croydon Union (1), in which Lord Watson 
clearly states that in his opinion the provisions of this clause 
have no application to children under the age of sixteen, 
and the whole of the arguments which in his speech he adopted 
or promulgated are founded upon that assumption, and it 
is clear that if that assumption were unfounded, the whole 
of the arguments based upon it are capable of being differed 
from—that is to say, the whole foundation of the argument 
fails. 

The Courts went on from 1889 down to 1905 upon that 
assumption, and the. whole reasoning of Lord Watson’s 
argument is based upon the theory that it was impossible 
for a child under sixteen to acquire any settlement by residence 
or otherwise—any independent settlement. In the year 1905 
that assumption was disputed and set aside, because in 
West Ham Union v. Holbeach Union (2), a case in the House 
of Lords, it was decided that an illegitimate child under 
sixteen under such circumstances if it resided with its mother 
in the parish for three years in such manner and under such 
circumstances in each of those years as would in accordance 


(1) 14 App. Cas. 465, 484. (2) [1905] A. C. 450. 
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with the statutes in that behalf render it irremovable, could 
acquire a settlement in that parish. That certainly destroyed 
the basis upon which Lord Watson derived his argument 


and his statement in his speech. 


That was followed in 1907 by the case of Fulham Parish v. 
Woolwich Union (1), which is very much on the same lines, 
in which it was held that ‘an illegitimate child can under 
section 34 of the Divided Parishes and Poor Law Amendment 
Act, 1876, before the age of 16 acquire a settlement by 
residence under the requisite conditions in a parish with its 
reputed father who is irremovable therefrom.” In that case 
the statement of Lord Watson was brought most clearly and 
vitally to the attention of the House, and the House came 
to its decision, a decision inconsistent with the statement of 
Lord Watson, thereby by no means confirming, but going 
contrary to that statement. 

That was followed by a case in 1912 of Hackney Union v. 
Kingston-upon-Hull Incorporation for the Poor (2), also a case 
in the House of Lords, in which again the same point arose in 
regard to a legitimate child; and as there is no distinction 
for this purpose between a legitimate and illegitimate child, 
it did not really carry the law any further. The headnote 
says that “a legitimate child can, under section 34 of the 
Divided Parishes and Poor Law Amendment Act, 1876, 
before the age of 16, acquire a settlement by residence under 
the requisite conditions in a parish with its deserted mother 
who has become irremovable therefrom.” The femarks of 
Lord Watson were again brought most prominently before 
the attention of their lordships, and Lord Loreburn, then 
Lord Chancellor, who gave the judgment, alludes to what 
he describes as Lord Watson’s dicta, implying that Lord 
Watson’s remarks were not absolutely material to the decision 
of the House of Lords in which he was taking part, and he 
says: “ The use that was made in argument of Lord Watson’s 
dicta makes me disposed to be cautious in generalisations.” 
It has been observed with force that Lord Watson’s state- 
ments, which are now described as dicta, were affirmed by 


(1) [1907] A. C. 255. (2) [1912] A. C. 475. 
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the Court of Appeal in West Derby Union v. Atcham Union (1), 
and though the learned judges in that case could not whole- 
heartedly approve in the independent sense of the statements 
of Lord Watson, they were of opinion that they were bound 
by those statements, that even if they could be described 
as dicta his judgment must have been seen and approved 
by the other noble and learned Lords, and, therefore, that 
having regard to the fact that the House of Lords had per- 
mitted this statement to go forth as a statement of the 
interpretation of the statute, they were not the authority 
to differ from that statement. 

If the matter remained there, apart from these other 
decisions of the supreme tribunal, our difficulties would have 
been greatly enhanced. The latest case was a case in the 
Divisional Court of Tendring Union v. Braintree Union (2), 
in which this point arose, and in which the learned judges, 
Lord Reading in particular, directed his attention to what 
I may call the view of the statement in the Hackney Union 
Case on the dicta of Lord Watson. He said: “TI think that 
the conditions contemplated by the third paragraph of 
section 35 exist in this case, namely, that these illegitimate 
children have not acquired a settlement for themselves, and 
that it cannot be shown what settlement they have derived 
from the mother under the second paragraph without inquiring 
into the mother’s derivative settlement from the father. 
Therefore the result is that they ‘shall be deemed to be 
settled ’ in the parishes in which they were respectively born, 
neither of which is in the appellant union. Consequently 
they are not settled in a parish in the Tendring Union, and 
the Justices were wrong in holding that they were. It has 
been contended that so to construe the third paragraph is to 
adopt a construction repugnant to the first and second 
paragraphs. I cannot take that view. And I do not think 
the House of Lords ever intended to support the dictum 
of Lord Watson in Reigate Union v. Croydon Union 
that the third paragraph has no application to children 
under 16. The decisions which have been given since that 

(1) 24 Q. B. D. 117. (2) [1920] 2 K. B. 647, 654. 
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case in the West Ham Union v. Holbeach Union (1) and 
Woolwich Union v. Fulham Union (2) are inconsistent with 
that dictum. One cannot quite understand how it came to 
be uttered by Lord Watson, a most precise Judge, and I 
cannot see any ground for adopting his view. It does violence. 
to the language of the section, and I cannot think he ever 
intended it.” 

Therefore in view of this support by a Court of co-ordinate 
jurisdiction to ourselves of the view expressed in the House 
of Lords on three separate occasions, and inconsistent with 
what is now pronounced to be the dictum of Lord Watson 
in the original case, I find myself following what I should 
have originally conceived to have been the plain meaning 
of the section, and I am happy to find it is in accordance 
with the present view of the law. 

In these circumstances the appeal must be allowed. 


Avory J. I concur entirely with the judgment which has 
been delivered by my Lord, and, but for the fact that I was 
a party to the judgment of the Court in the case of Tendring 
Union v. Braintree Union (3), I doubt if I should have thought 
it necessary to add anything to that judgment. It is not 
disputed that the judgment of this Court in the Tendring 
Union Case governs the present case now before us, but it 
is said that that judgment ought not now to be acted upon, 
on the ground that it is inconsistent with the decision of 
the Court of Appeal in West Derby Union v. Atcham Union (4), 
and it is said further that the decision of the Court of Appeal 
was not called to the attention of the Court when we decided 
the Tendring Union Case. (3) 

Speaking for myself I wish to say that although the decision 
of the Court of Appeal in West Derby Union v. Atcham 
Union (4) was not in fact quoted, I was aware that the dicta 
of Lord Watson had been adopted by the Court of Appeal, 
although I did not specifically refer to any decision of that 
Court on the subject. Now if it should appear that that 


(1) [1905] A. C. 450. (3) [1920] 2 K. B. 647. 
(2) [1906] 2 K. B. 240. (4) 24 Q. B. D. 117. 
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judgment of the Court of Appeal has been by subsequent 
decisions of the House of Lords either overruled or disapproved 
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is no longer an authority binding upon us; we are bound 
by the authority of the subsequent decisions of the House of 
Lords. In the first place I wish to say, with all respect to 
what was said by Lord Esher in the Court of Appeal in West 
Derby Union v. Atcham Union (1), that in my opinion the 
observations of Lord Watson upon the third paragraph of 
8. 35 were obiter in the sense that they were not necessary 
for the decision of any one of the three cases which were 
then in debate in the House of Lords. If these three 
cases are looked at it will be found that the first one 
raised a question of whether a pauper woman retained the 
settlement which she had derived from her husband or 
whether she should go back to her maiden settlement. The 
second of those cases raised the question whether a period 
of residence prior to the age of sixteen could be added to a 
period of residence after the age of sixteen, so as to confer a 
settlement under s. 34; and the third case merely raised 
again a question of whether a wife retained the settlement 
which she had acquired from her husband. In no one of 
them was the construction of the third paragraph of s. 35 
material for the decision, and I venture also to repeat what 
I said in the Tendring Union Case (2), that in my opinion 
Lord Macnaghten does not appear to have assented—I have 
never said that he differed or dissented, but in my opinion 
he did not in anything he said in the House of Lords assent 
to the view expressed by Lord Watson. I have during the 
argument called attention to the fact that in saying that in 
Tendring Union v. Braintree Union (2) what I had particularly 
in mind was that Lord Macnaghten stated that he agreed 
with what was said in the judgment of the Court of Appeal 
in Highworth and Swindon Union v. Westbury-on-Severn 
Union (3) as to s. 35, and that judgment, so far as it relates 
to the construction of s. 35 generally, is, as it appears to me, 
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inconsistent with the view expressed by Lord Watson ; but 
further I wish to add this: turning to the opinion of Lord 
Macnaghten in the House of Lords in the case of Redgate 
Union v. Croydon Union (1), I find that he says: “I now 
come to the third part of the section, which certainly is 
not free from difficulty’’"—that is, the third part of s. 35— 
and after reading it he says: “This part of the section is, 
I think, directed to a case where it is necessary to show, and 
to show by inquiry, what the settlement of the child is. If 
the child becomes chargeable and is removable with its parent 
or parents, there is no need for any inquiry into the settlement 
of the child. There is an inquiry into the settlement of the 
parent, but when that is ascertained there is an end of the 
matter. I think that this part of the section only applies 
where there is an independent inquiry into the settlement of 
the child. In that case the section says, if you find that 
the settlement of the parent of the child was a derivative 
settlement, you are not to pursue the inquiry any further. 
The child is to be deemed to be settled in the place of its 
birth.” Now mark this—Lord Macnaghten goes on: “I 
agree with what was said on this point by Mathew J. in 
the case of Guardians of Hollingbourne v. Guardians of 
West Ham.” (2) Turning to that case, I find that what 
Mathew J. said, of which Lord Macnaghten approved, was 
this: “It seems to me the latter part of section 35 is intended 
to apply to cases where you cannot ascertain the settlement 
of the children in the manner pointed out in the earlier part 
of the section, that is by ascertaining the settlement of the 
father or widowed mother. When you would have to enter 
upon an independent inquiry as to the derivative settlement 
of the parent, not for the purpose as here of finding the settle- 
ment of that parent, but in order to find the settlement of 
the child, this is not to be undertaken, but the birthplace 
of the child shall be its place of settlement.” 

Nowhere either in that expression of opinion by Lord 
Macnaghten or in the judgment of Mathew J. is there any 
trace of a suggestion that the child of whom they are speaking 


(1) 14 App. Cas. 465, 490. (2) (1881) 6 Q. B. D. 580, 583. 
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is a child of over sixteen and not one under sixteen. There- 
fore it appears to me, as I have already said in the Tendring 
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approving of the view expressed by Lord Watson that this 
third paragraph of s. 35 applies only to children over sixteen. 
It seems to me clear that in Lord Watson’s view, in the year 
1889, an unemancipated child—that is, a child under sixteen— 
could not acquire a settlement by residence. That appears 
to be evident from reading first of all the passage from his 
opinion, where he says: ‘so far as it concerns the settlement 
of lawful children the clause introduces a very important 
alteration of the law. It puts an end to all nice questions 
as to emancipation or non-emancipation, by enacting that, on 
attaining the age of sixteen, every child shall, without 
regard to its physical or mental capacity, cease to follow its 
parents’ settlement, and become capable of acquiring a 
settlement in its own right.” 

Obviously there the learned Lord was saying that until it 
attained the age of sixteen it was incapable of acquiring a 
settlement in its own right. Again, he says: “The 
clause ’’—that is, this third clause—‘‘assumes that the 
children whose settlements are the subject of inquiry are not 
unemancipated, but are paupers in their own right, and 
capable of acquiring a settlement for themselves.” (2) Again 
there he is repeating the view that a pauper under sixteen 
is incapable of acquiring a settlement for itself. Whether 
the learned Lord had forgotten for the moment that a child 
under sixteen might acquire a settlement by apprenticeship, 
I do not venture to say. I do not venture to say that Lord 
Watson ever forgot anything, but if he was dealing, as he 
probably was, with the question of residence only, he 
undoubtedly there is expressing the view that no person 
under the age of sixteen can acquire a settlement for itself by 
residence. In other words, he held that the child mentioned 
in the third paragraph of s. 35 was one that could acquire 
a settlement, and that as a child under sixteen could not 
acquire a settlement by residence, therefore the paragraph 
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had no application to such a child. No doubt that view 
was founded upon the words which occur in the third para- 
graph in the case of a child which has not acquired a settlement 
for itself. Lord Watson no doubt interpreted that to mean 
that the paragraph is dealing with a child who can acquire 
a settlement for itself, and if in his view a child under sixteen 
could not acquire a settlement for itself, then it follows 
logically that a child under sixteen is not one within the 
purview of the third paragraph. I think it is clear from the 
subsequent cases in the House of Lords to which my Lord 
has called attention, and which I do not think it is necessary 
to refer to again, that the House of Lords in the subsequent 
cases have held that a child under sixteen can acquire a 
settlement for itself by residence. That being so, they have 
destroyed, as it appears to me, the very substratum of the 
argument upon which the view of Lord Watson was based, 
and at the same time they have destroyed the authority of 
the decision of the Court of Appeal in the case of West Derby 
Union v. Atcham Union. (1) 

I have only one word to add upon the construction of the 
section itself. If we were free to construe this section 
untrammelled by the decision of any Court upon it, I should 
have thought that there could be no doubt as to the meaning 
of this third paragraph of the section. The first paragraph 
has dealt specifically with the case of a legitimate child under 
the age of sixteen; the second paragraph has dealt with an 
illegitimate child either under the age of sixteen or over the 
age of sixteen; the third paragraph commences with the 
words: “If any child in this section mentioned shall not 
have acquired a settlement for itself’—I quite understand 
the argument that as the first paragraph was dealing with 
the case of a child under sixteen that the words “any child 
in this section mentioned” might possibly be intended 
to be limited to children under sixteen, but I cannot under- 
stand the argument that because the earlier part of the 
section has dealt with children under sixteen that therefore 
the third paragraph only applies to children over sixteen. 

(1) 24 Q. B. D. 117. 
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In my view, if we were untrammelled by authority it would 
be clear that the third paragraph does apply to children 
under sixteen. 

For these reasons I agree with my Lord that the decision 
of the justices in this case who made the original order was 
correct, the decision of the quarter sessions was wrong, and 
the appeal ought to be allowed. 


SALTER J. I agree. 
Appeal allowed. 


Solicitor for appellants: J. J. Chapman, for Durnford & 
Gale, Windsor. 
Solicitors for respondents: Beaumont, Son & Rigden, for 
George EL. Tompson, Colchester. 
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KIMPSON v. MARKHAM. 


Landlord and Tenant—Emergency Legislation—Recovery of Possession— 
Alternative Accommodation—Material Date—Point of Law raised by 
County Court Judge—Increase of Rent and Mortgage Interest (Restrictions) 
Act, 1920 (10 & 11 Geo. 5, c. 17), s. 5, sub-s. 1 (d)—County Courts 
Act, 1888 (51 & 52 Vict. c. 43), s. 120. 


By s. 5, sub-s. 1, of the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920, no order or judgment for the recovery of 
possession of any dwelling-house to which the Act applies, is to be made 
or given unless (clause d) “the dwelling-house is reasonably required 
by the landlord for occupation as a residence for himself, . . . and 

. . the Court is satisfied that alternative accommodation, reasonably 
equivalent as regards rent and suitability in all respects, is available” :— 

Held, that the words “‘ is available’ there mean that the Court must 
be satisfied of the existence of alternative accommodation at the time 
of making the order or giving judgment for possession. 

Nevile v. Hardy [1921] 1 Ch. 404 followed. 

A county court judge on taking his seat in Court announced that he 
had, at a recent sitting of the Court, been asked to determine the 
meaning of the words in the above section, and that he had held them 
to mean that the Court must be satisfied of the existence of alternative 
accommodation at the time when the notice to determine the tenancy 
was given. On the following day the solicitor appearing for the defend- 
ant before the same judge in an action in which the meaning of these 
words was material did not dispute the judge’s previous ruling :— 
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Held, that the point had been raised and determined by the county 
court judge, and that it was therefore open to the defendant to appeal 
from this ruling. 


AppraL from Great Grimsby County Court. 

The plaintiff was the landlord of a house known as 
“Lyndale” at Cleethorpes, in Lincolnshire, which was held 
by the tenant on a yearly tenancy from August 8, 1919, 
at an annual rent of 26/. 10s. 

On February 3, 1920, the plaintiff by her solicitor served 
on the defendant notice to quit and deliver up possession of 
the premises on August 8, 1920. The defendant remained 
in occupation after this notice had expired, and the plaintiff 
then issued a summons in the county court, claiming recovery 
of possession and rent up to the date of the hearing. 

On the day before the hearing, which took place on 
September 21, 1920, the county court judge on taking his 
seat announced that he had, at a recent sitting of the county 
court of Lincolnshire held at Boston, been asked to decide 
the meaning of s. 5, sub-s. 1 (d), of the Increase of Rent and 
Mortgage (Restrictions) Act, 1920, under which an order for 
the recovery of possession may be made in certain cases “‘ if 
the Court is satisfied that alternative accommodation... . 
is available ” ; and that he had held that these words required 
that the alternative accommodation should be available 
“at the time the notice to terminate the tenancy was given.” 
At the hearing in the county court on September 21, 1920, 
evidence was given that the plaintiff required the premises 
for her own occupation and that alternative accommodation 
reasonably equivalent as regards rent and suitability in 
all respects was available on February 4, 1920, and was 
offered to the defendant. 

This was disputed by the solicitor for the defendant and 
evidence was called to the contrary ; but, having regard to 
the judge’s statement on the previous day as to his view 
of the law, no argument was addressed to him as to the date 
at which it was necessary for the landlord to prove the 
existence of alternative accommodation in order to come 
within s. 5, sub-s. 1 (d), of the Act. 
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The county court judge ordered the defendant to deliver up 
possession of the premises within fourteen days. The plain- 
tiff obtained possession on October 8, 1920, under a warrant 
- issued under the order of the county court judge. 

The defendant appealed, the main ground of appeal being 
that the material date for determining the existence of 
alternative accommodation within s. 5, sub-s. 1 (d), of the Act 
was the date of the hearing of the summons for possession, 
and not the date of service of the plaintiff’s notice to quit. 


J. B. Matthews K.C. and F. J. Tucker for the defendant. 
‘The main question is as to the meaning of the words “is 
available ” in s. 5, sub-s. 1 (d), of the Increase of Rent and 
Mortgage Interest (Restrictions) Act, 1920. At what time 
must the alternative accommodation be available? We say 
that the answer is: “at the time when the order is made 
or judgment given for possession.”” The county court judge 
decided that the answer is: “‘at the time when notice was 
given determining the tenancy.” He dealt with the case 
upon a ruling given by him on the previous day from the 
Bench. The solicitor appearing for the defendant did not 
argue the question at the trial, believing that the judge had 
already decided the point. The point of law was sufficiently 
“raised ”? within the meaning of s. 120 of the County Courts 
Act, 1888, to enable it to be submitted by the appellant 
here : Abrahams v. Dimmock. (1) In that case Phillimore L.J. 
said: “‘It is a condition precedent that the point should be 
raised in the county court. I put it in that form because 
I do not say that the plaintiff or the defendant must raise 
it ; the point must be raised and determined by the judge.” 

The only distinction between this case and Abrahams v. 
Dimmock (2) is that here the county court judge made a 
general statement as to the law when taking his seat. The 
rule applies ‘‘actus curiae nemini facit injuriam” ; and the 
defendant will not be allowed to suffer in such circumstances. 

Barrington Ward K.C. and Bernard Campion for the plain- 
tiff. There is a preliminary objection. The point of law 
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sought to be raised on this appeal as to the construction of 
the words “is available ” in s. 5, sub-s. 1 (d), of the Act was 
not raised at the trial in the county court. It is a condition 
precedent to the right of appeal that this should have been 
done: County Courts Act, 1888, s. 120, and following 
sections; Smith v. Baker & Sons (1); Wohlgemuthe v. Coste. (2) 


Avory J. In my opinion the preliminary objection fails. 
I have not come to this conclusion without hesitation, because 
it is necessary for this Court to follow the ruling of Lord 
Halsbury in Smith v. Baker (1) that in order to justify an 
appeal from the county court to this Court it. must appear 
that the question of law which forms the ground of the appeal 
has been raised at the trial before the county court judge. 
I see no difference between the terms “raised ’’ and “taken” 
in this connection, and the question here is whether the 
point of law was raised or taken at the trial and decided by 
the county court judge. The facts are that the county court 
judge on taking his seat in Court on the day before the trial 
announced that he had already at a recent sitting of the 
Court held at Boston been asked to determine the meaning 
of s. 5, sub-s. 1 (d), of the Increase of Rent and Mortgage 
Interest (Restrictions) Act, under which an order for the 
recovery of possession may be made in certain cases if “the 
Court is satisfied that alternative accommodation .. . . is 
available’; and that he had held those words to mean: 
“if the Court is satisfied that alternative accommodation 
was available at the time that the notice to determine the 
tenancy was given.” In making this announcement the 
county court judge did not preface his remarks by saying : 
“T am prepared to hold,” or, “‘ my view of the law is,’’ which 
might invite argument or respectful protest. He said: “I 
have decided as a matter of law that this is the meaning 
of the words.” It is said that notwithstanding this announce- 
ment by the county court judge, any one wishing to raise the 
point on appeal should have disputed the ruling. No doubt 
that might have been done, and it could have been politely 


(1) [1891] A. C. 325. (2) [1899] 1 Q. B. 501. 
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done. Whether the abstention by the advocate precludes 
him from afterwards raising the point is what we have to 
decide. Bearing in mind the judgment of Phillimore L.J. 
in Abrahams v. Dimmock (1) and of Pickford L.J. in the 
Same case, it appears to me that it is sufficient to show that 
the point of law which is the subject of appeal has been 
brought before the judge’s mind. Whether this is effected 
by argument or observation of the advocate, or whether 
the judge’s own mind originated the point, does not matter, 
so long as the point was before his mind in the case under 
appeal. If the judge says: “In all cases I have decided 
this question of law and my decision applies to all those cases,”’ 
it seems to me unnecessary that each of the advocates in 
Court appearing for a tenant should say : “I intend to dispute 
your ruling on this point.” Pickford LJ. in Abrahams v. 
Dimmock (2) says: “In these circumstances it can hardly 
be said that the point was not brought before the judge’s 
mind. It was his mind that originated the point, and it was 
discussed and decided. That being so, it would be necessary, 
in order to prevent a party from taking advantage of it, 
to show that he had in some way abandoned or waived it, 
or that by his conduct he had. become disentitled to rely upon 
it.” In that case the point was discussed and decided ; 
here it was not discussed at the trial, and the judge only 
originated the point in the sense that he announced that he 
had already decided it. But it seems to me that for this 
purpose it was sufficiently before his mind. 


Satter J. I agree. I understand that on the day before 
the trial the county court judge made a general announce- 
ment as to this question of alternative accommodation, 
stating that he had come to a final conclusion as to the 
meaning of s. 5, sub-s. 1 (d), of the Act, and that he had acted 
upon it and should continue to do so. It was an intimation 
that he did not wish to hear argument upon it. It might have 
been better if the solicitor appearing for the tenant had pro- 
tected himself by raising the point, but I think the objection 
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1921 is not valid, because the point of law was in fact raised and 


Kimrson determined by the county court judge. The preliminary 


Vv 


Manian objection fails. 


The appeal was then heard. 


J. B. Matthews K.C. and F. J. Tucker for the defendant. 
The words “is available” in s. 5, sub-s. 1 (d), may refer 
either (1.) to the time when the notice determining the tenancy 
is given, or (2.) to the time when the writ or plaint claiming 
possession is issued, or (3.) to the date of the hearing. The 
county court judge took the first view, which is the least likely. 
The second view is possible, but I suggest that the third view is 
correct and that the words refer to the day on which judgment 
is given. This is the view taken by PetersonJ. of the words 
“is required ”’ on the first line of the same sub-section: Nevile v. 
Hardy. (1) If that judgment is correct, the words in the latter 
part of the sub-section must bear the same construction. 

Barrington-Ward K.C. and Bernard Campion for the 
plaintiff. Assuming that the construction of the county 
court judge is wrong, the case should at all events be sent 
back for a new trial, so that further evidence may be called. 
The hearing should be de novo in accordance with the ruling 
of this Court. We admit that the crucial date cannot be the 
date of service of the notice, it is the date of its expiry. In 
Nevile v. Hardy(1) the learned judge appears to have 
regarded the whole period between issue of plaint or expiry 
of notice and the day of the hearing as material in considering 
the question of alternative accommodation for the purpose 
of the section. This is the correct view ; otherwise the tenant 
might refuse all offers of alternative accommodation and thus 
avoid an order for ejectment, by showing that no alternative 
accommodation was available at the date of the hearing. 
The words “is available”? mean “available at any material 
time.”” No one date can be taken per se. There must be 
alternative accommodation at some time between expiry of 
notice and the day of hearing, and there is evidence that 
such existed in the present case. 


(1) [1921] 1 Ch. 404. 
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F. J. Tucker in reply. The material date for this purpose 
is the day of the hearing. There is no hardship on the 
landlord in this, because by s. 5, sub-s. 2, the Court may 
“adjourn the application, or stay or suspend execution on 
any such order or judgment, or postpone the date of 
possession,”” subject to conditions, and if the conditions are 
complied with the Court may discharge the order. Under 
the Act of 1919 it was not essential to prove alternative 
accommodation on the day when the case was decided; the 
judge had simply to consider whether it was reasonable to 
make the order and whether the tenant had tried to get 
alternative accommodation: Smith v. Bridgen.(1) Under 
the present statute this consideration is immaterial. The 
existence of alternative accommodation sufficient to satisfy 
the statute must be proved by the landlord and it must be 
available when the case comes for decision. 

[Harcourt v. Low (2) and Artizans, Labourers and General 
Dwellings Co. v. Whitaker (3) were also referred to. ] 


Avory J. This is .an action brought in the county 
court to recover possession of a house at Cleethorpes, 
in Lincolnshire, held by the defendant upon a yearly 
tenancy, which had been determined by notice to quit. On 
the day prior to the action coming on for hearing the county 
court judge had announced that he had already determined 
the question as to the meaning of the words “is avail- 
able’? in s. 5, sub-s. 1 (d), of the Act—namely, that 
those words meant that the accommodation was available 
when the notice determining the tenancy was given. He 
determined it in accordance with that view of the law which 
he had expressed. Taking the most favourable view of the 
evidence, the only evidence sufficient to satisfy the statute 
was that alternative accommodation was available when 
notice was served on the defendant. Upon that evidence 
the county court judge made an order giving the plaintiff 
possession of the premises. We have to determine for the 


(1). [1920] W. N. 106. 35 Times L. R. 255: ' 
(2) [1919] Current Digest, 149; (3) [1919] 2 K, B..30]. 
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first time under the Act of 1920 the proper coastruction of 
the words “if the Court is satisfied that alternative accom- 
modation .... is available” in s. 5, sub-s. 1 (d), of the 
Act. In order to determine the proper construction of 
those words, regard must be had to the opening words 
of the section, which are: ‘No order or judgment for 
the recovery of possession of any dwelling house to which 
this Act applies, or for the ejectment of a tenant therefrom, 
shall be made or given, unless”; and then follow the 
clauses (a) to (g) stating the particular cases in which 
such an order or judgment may be made or given. It 
appears plain to me that, on the ordinary grammatical 
construction of the words, the Court must be satisfied 
of the existence of alternative accommodation at the time 
of making the order or giving judgment for possession. 
There are no doubt inconveniences from so holding, which 
have been ably pointed out to us by counsel for the plaintiff. 


_For upon that construction the landlord may, in the case 


of a yearly tenancy, have given a valid notice to quit six 
months ago or more; and he may either then or subsequently 
have furnished particulars to the tenant of other available 
accommodation, which is equivalent as regards rent and 
suitability in all respects, and the tenant may have obstinately 
refused to avail himself of it. He may have waited until 
the actual trial and then have said to the county court judge : 
“Tt is true that I have had opportunities during the currency 
of the notice, and even since, but I have not chosen to avail 
myself of it ; now all these rooms have been let, and therefore 
no alternative accommodation is now available.” On the 
other hand this section has to be construed with reference 
to weekly tenancies as well as to tenancies of longer duration ; 
and if the section were to be construed in accordance with the 
views of the county court judge or of counsel for the plaintiff, 
it is probable that a tenant, who was under a week’s notice 
to leave and was told that there was other accommodation 
available, would have no opportunity of availing himself of 
it before the expiration of the notice or the hearing of an 
action for possession. Therefore the argument is not all in 
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one direction so far as expediency is concerned. Unless the 
effect is so contrary to the object of the Act as to defeat it, 
there is no justification for construing the words otherwise 
_ than in accordance with their plain grammatical sense. 

The county court judge is clearly wrong in his construction 
of the words, and I cannot adopt the alternative suggestion 
made by counsel for the plaintiff. I hold that the words 
“is available” mean “‘at the time the order is made or the 
judgment given.” There is certainly authority to support this 
view, and it is difficult to see why the word “is ”’ in the first 
line of s. 5, sub-s. 1 (d), should be construed differently to “ is ”’ 
in the last line. In Nevile v. Hardy (1) Peterson J. held that 
the words “is reasonably required’ in the first line mean 
“at the time the order is made or the judgment given.” 
I agree with this construction, and I see no reason for holding 
that the word “is” in the last line should be differently 
construed. The cases of Harcourt v. Low (2) and Artizans, 
Labourers and General Dwellings Co. v. Whitaker (3), decided 
under the corresponding section of the earlier Act, support 
the view that the section must be considered when the order 
is asked for at the hearing as distinct from the date of the 
writ. The appeal must be allowed and the order of the county 
court judge set aside. There is no need to send the case back 
for a new trial. The defendant was evicted under the order 
and is not now in occupation. If he seeks to regain possession 
the landlord still has any remedy open to him in law. 


Sautrer J. Iam of the same opinion. The point is one of 
general importance, and I propose therefore to add my judg- 
ment to that already given. The statute in question is a 
temporary Act passed in order to meet the need created by 
the shortage of dwelling houses. It modifies the rights of 
landlords and tenants, and of mortgagors and mortgagees, in 
the case of small houses. Sect. 5 is aimed at reduction of 
the hardship created by the unrestricted .exercise of the 
landlord’s rights in such cases, and sub-s. 1 (d) provides that 


(1) [1921] 1 Ch. 404. 35 Times L. R. 255. 
(2) [1919] Current Digest 149 ; (3) [1919] 2K. B. 301. 
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an order is not to be made unless it is shown that “the 
dwelling house is reasonably required by the landlord for 
occupation as a residence for himself ....and.... the Court 
is satisfied that alternative accommodation reasonably 
equivalent as regards rent and suitability in all respects is 
available.’ In Nevile v. Hardy (1) Peterson J. construed 
the words “the dwelling house is reasonably required by the 
landlord’ in the opening words of the same sub-section as 
meaning “required at the time of the hearing,’ and I think 
that the words “is available” must be construed in the 
same way. 

Unless the landlord can show that alternative accom- 
modation is available at the time of the hearing, the 
Court cannot make an order for possession. There is nothing | 
to be said in favour of the view taken by the county court 
judge. The view put forward by counsel for the plaintiff 
that the words mean “at any time between the expiration 
of the notice to quit and the hearing” is more plausible. 
But that cannot prevail in the face of the express words of 
the statute. The tenant, as the statute says in effect, is not 
to be turned out unless there is some place to which he can 


go. The appeal must be allowed. 
Appeal allowed. 


Solicitors for appellant: Peacock & Goddard, for H. T. 
Kearsey, Grimsby. 
Solicitors for respondent: C. J. Smith & Hudson, for 
Walter West, Grimsby. 
(1) [1921] 1 Ch. 404. 
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{IN THE COURT OF APPEAL. ] 
In re A DEBTOR. 
[No. 206 or 1920.] 


Bankruptcy—Act of Bankruptcy—Non-compliance with Bankruptcy Notice— 
Judgment against “Officer of H. M. forces” —Stay of Execution under 
Courts (Emergency Powers) Act—Effect of Demobilization—Bankruptcy 
Act, 1914 (4 & 5 Geo. 5, c. 59), s. 1, sub-s. (g}—Courts (Emergency Powers) 
Act, 1914 (4 & 5 Geo. 5, c. 78), s. 1, sub-s. 1—Courts (Emergency Powers) 
Act, 1917 (7 & 8 Geo. 5, c. 25), s. 8—War Emergency Laws (Continuance) 
Act, 1920 (10 Geo. 5, c. 5), s. 1, Sch. I. 


A person holding a temporary commission in the Royal Naval Volunteer 
Reserve, who has been demobilized, but not discharged from, nor gazetted 
out of the service, has ceased to be an “ officer of His Majesty’s Forces ” 
within s. 1, sub-s. 1, of the Courts (Emergency Powers) Act, 1914, as 
amended by s. 8 of the Courts (Emergency Powers) Act, 1917, and is 
therefore no longer entitled to the protection against the Bankruptcy 
laws afforded by those statutes. 

In re A Debtor [1919] 1 K. B. 169 applied. 


APPEAL from a receiving order made by the Registrar in 
Bankruptcy. 

On April 12, 1918, the debtor borrowed the sum of 100/. 
from the petitioning creditor. 

On July 4, 1918, he obtained a temporary commission 
as a lieutenant in the Royal Naval Volunteer Reserve. In 
October, 1918, he was served with a writ for the recovery 
of the debt as he was going on board his ship, which was 
about to sail for Constantinople. 

On November 20, 1918, the creditor obtained judgment 
for debt and costs against the debtor in default of appearance, 
but no leave to proceed upon the judgment was obtained or 
applied for. 

On July 3, 1919, the debtor was demobilized, but he had 
never been gazetted out of, nor discharged from the service. 

On March 5, 1920, a bankruptcy notice was served upon 
him, with which he did not comply. 

On March 16, a bankruptcy petition was presented against 
‘him upon which the receiving order appealed from was made. 
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The question arising upon the appeal was whether the debtor 
on his demobilization had ceased to be an “officer of His 
Majesty’s Forces”? so as to be deprived of the protection 
against bankruptcy proceedings afforded to officers of His 
Majesty’s Forces by the Courts (Emergency Powers) Acts. (1) 
The certificate of demobilization issued by the Admiralty 
to the debtor was in the following form: “ This is to certify 
that Temporary Lieut. will be demobilized from 
H.M.’s Naval Service with effect from July 3, 1919, on and 
after which date he will not be entitled to draw pay except 


in respect of leave due. 


He will be entitled to wear uniform 


for one month from the above date and upon occasions 


authorized by the Regulations. 


(1) The Courts (Emergency 
Powers) Act, 1914 (4 & 5 Geo. 5, 
c. 78), s. 1, provides :—“‘(1.) From 
and after the passing of this Act no 
person shall—(a) proceed to execu- 
tion on, or otherwise to the enforce- 
ment of, any judgment or order of 
any Court (whether entered or made 
before or after the passing of this 
Act) for the payment or recovery of 
a sum of money to which this sub- 
section applies, except after such 
application to such court and such 
notice as may be provided for by 
rules or directions under this Act..... 
This subsection shall not apply to 
any sum of money (other than rent 
not being rent at or exceeding fifty 
pounds per annum) due and payable 
in pursuance of a contract made 
after the beginning of the fourth day 
of August, nineteen hundred and 
fourteen .... ” 

The Courts (Emergency Powers) 
(Amendment) Act, 1916 (6 & 7 
Geo. 5, c. 13), s. 1 provides: ‘‘ The 
Courts (Emergency Powers) Act, 
1914..... shall have effect in 
favour of officers and men of His 
Majesty’s Forces, with the following 
modifications, that is to say :— 

(a) Sub-section (1) of section 1 shall 
apply to any sum of money due and 


Any gratuity to which he 


payable in pursuance of a contract 
made before the commencement of 
this Act, whether such contract was 
made before or after the beginning 
of the fourth day of August nineteen 
hundred and fourteen.... ” 

The Courts (Emergency Powers) 
Act, 1917 (7 & 8 Geo. 5, c. 25), 8. 8, 
provides : — “The Courts (Emer- 
gency Powers) Act, 1914, shall have 
effect in favour of officers and men 
of His Majesty’s Forces with the 
following modification (that is to 
say)—sub-section 1 of section 1 shall 
apply to any sum of money due and 
payable in pursuance of a contract 
made before the officer or man has 
joined His Majesty’s Forces.” 

By the War Emergency Laws 
(Continuance) Act, 1920 (10 Geo. 5, 
ce. 5), s. 1, the Act of 1916 as amended 
by s. 8 of the Act of 1917 was ex- 
tended “and to be deemed always 
to haveextended so as to have effect 
in favour of persons who, having 
served as officers or men in any of 
His Majesty's Forces during the 
present war, have ceased to be mem- 
bers of those forces for a period of 
six months after the date when they 
so ceased, but in no case beyond the 
expiration of twelve months after the 
termination of the present war.” 
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On June 1, 1920, the Secretary of the Admiralty wrote, 4 DEBTOR, 


in answer to an enquiry by the debtor’s solicitors, as follows : 
“The legal position of R.N.V.R. officers is governed by the 
Naval Forces Act of 1903, and the Royal Naval Volunteer 
Reserve Act of 1917, under which latter Act such officers are 
liable to render five years actual service from the date of being 
called into service. Officers who held temporary commissions 
during the war, and have been demobilized, will retain their 
Commissions until the date fixed by Statute for the ter- 
mination of the war, from which date all temporary Com- 
missions will cease. For all practical purposes, however, 
these officers are regarded as having severed their connection 
with the Naval Service on demobilization.” 

An affidavit made by one of the Principal Clerks in the 
Secretary’s Department of the Lords Commissioners of the 
Admiralty stated that the debtor’s position in the Royal 
Naval Volunteer Reserve was governed by the Naval Forces 
Act, 1903, and the Royal Naval Volunteer Reserve Act, 1917. 
Under the Act of 1903, the debtor was liable to serve for a 
period of three years from the date when he was called into 
the service. The term of service was, by the Act of 1917, 
extended to five years from the date of joining the service. 
The debtor was demobilized on July 3, 1919, but his com- 
mission in the Royal Naval Volunteer Reserve would con- 
tinue until the date fixed by statute for the termination of 
the war, or until such time as he might be discharged by 
any Act of Parliament, Proclamation or Naval order. In 
pursuance of the Royal Naval Volunteer Reserve Act, 1917, 
a proclamation was, on July 17, 1917, made, extending the 
term of three years as provided by the Act of 1917. 


Clayton K.C. and Kingham for the appellant. On demobi- 
lization the debtor did not cease to be an officer of His 
Majesty’s Forces. He was still therefore entitled to the 
protection of the Courts (Emergency Powers) Acts, and, no 
-leave having been obtained to proceed upon the judgment, 


In re. 


170 


CryAS 
1920 


A DEBTOR, 


In re. 


KING’S BENCH DIVISION. [1921] 


the bankruptcy notice in this case was improperly issued, 
and no act of bankruptcy has been committed by the debtor 
upon which a bankruptcy petition could be presented. The 
receiving order was, therefore, wrongly made by the Registrar, 
Bankruptcy Act, 1914, s. 1, sub-s. 1 (g). It has been held 
that if execution cannot be issued except by leave, and no 
leave has been obtained, execution is “ stayed’ within that 
sub-section. 

This case comes within s. 8 of the Courts (Emergency 
Powers) Act of 1917, the contract in respect of which the 
debtor was sued having been made before he joined His 
Majesty’s Forces; and by the War Emergency Laws 
(Continuance) Act, 1920, the Act of 1916 as amended by 
s. 8 of the Act of 1917, was extended in favour of persons 
who having served as officers or men in any of His Majesty’s 
Forces have ceased to be members of those forces for six 
months after the date when they so ceased. 

At the material time in this case the debtor had not ceased 
to be an officer of His Majesty’s Forces. He had been 
demobilized, but he had not retired nor had he been discharged 
from, nor gazetted out of the service. A demobilized officer 
still remains liable to be again called up for service during a. 
certain period from his entry into the service. 

[They referred to the Royal Naval Reserve (Volunteer) 
Act, 1859 (22 & 23 Vict. c. 40), ss. 1, 2; the Naval Forces 
Act, 1803 (3 Edw. 7, c. 6), s. 1; and the Royal Naval 
Volunteer Reserve Act, 1917 (7 & 8 Geo. 5, c. 22), 8. 1; 
and further cited in In re’ A Debtor (1) and Fudge v. 
D’ Ardenne. (2)| 

Hansell for the respondent. The object of the Emergency 
Acts with relation to officers and men in His Majesty’s Forces 
was to protect them while on service from being harassed 
by money troubles while they were so serving. Those Acts 
were never intended to extend protection to persons who had 
practically returned to civil life. 

The effect of the Acts relating to the formation and consti- 
tution of the Royal Naval Volunteer Reserve with reference 


(1) [1919] 1 K. B. 169. (2) [1916] 6 W. N. 415. 
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to the position of the debtor is that he is not bound for any 
particular term of service, but he is liable to be called up for 
service during a period of three years from the date of his 
entry into the force. After demobilization his connection 
with the force is practically severed, though until discharge 
he still remains liable to be called up. The protection afforded 
to officers by the Courts (Emergency Powers) Acts is not 
intended to be extended to such a case. 

Clayton K.C. in reply. So long as the debtor is not dis- 
charged or gazetted out he remains an officer of His Majesty’s 
Forces and liable for three years to be called up for active 
service. The Act of 1920 does not deprive him of the 
protection to which he is entitled under the Emergency 
Acts. 

At the close of the arguments the Court adjourned the 
case in order that further information might be obtained 
from the Admiralty as to the meaning and effect of demobiliza- 
tion with reference to officers of the Royal Naval Volunteer 
Reserve. 

The following questions were by the direction of the Court 
formulated and sent by the appellant’s solicitors to the 
Secretary of the Admiralty with a request that the Court 
might be supplied with answers thereto :— 

1. The power by which demobilization takes place. 

2. Are the Royal Naval Volunteer Reserve demobilized by 
statute or regulations ? 

3. Were there any regulations made under the statute of 
1903, and if so, what ? 

4, Are there any statutes or regulations in any way bearing 
upon the definition of mobilization or demobilization ? 

5. Have any regulations been made under s. 1, sub-s. 2 (ii.), 
of the Act of 1903? 

6. Are there any regulations under which a man may retire ? 

7. Is it the practice to gazette Royal Naval Volunteer 
Reserve officers out? If so, why have sixteen months been 
allowed to elapse before doing so ? 

8. Is an officer in the Royal Naval Volunteer Reserve, not on 
- actual service, entitled to wear his uniform ? 
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On November 16, 1920, the Secretary to the Admiralty 
wrote to the solicitors as follows :— 

“With reference to your letter of the Ist inst., relative to 
the case of Lieut. R.N.V.R., I am commanded by My 
Lords Commissioners of the Admiralty to furnish you with 
the following replies to the questions contained in the 
enclosure to your letter : 

“1, Demobilization takes place by the executive authority 
of the Admiralty—see Royal Proclamation of August 3, 
1914, made under the Naval Forces Act, 1903, the last para- 
graph of which authorizes the Admiralty ‘to give... and 
to revoke directions’ for calling out volunteers. 

“2. In accordance with this Proclamation directions have 
been issued from time to time and were finally embodied in 
one Order, namely, Monthly Order 921/19, a copy of which 
is sent herewith for information. 

“3, 5, and 6.—Various regulations for the R.N.V.R. have 
been made under the Statute of 1903 from time to time and 
are embodied in the Regulations for the R.N.V.R., 1909, but 
an Addendum was issued in 1914. None of these regulations 
deals with demobilization, but one relates to the resignation 
of their commissions by officers in the R.N.V.R., and is to 
the effect that when not called out officers will be permitted 
to resign their commissions or appointments at the discretion 
of the Admiralty. 

“4, There are no regulations defining ‘ demobilization ’ 
so far as individual officers or men are concerned ; the only 
official definition referring to the whole process of disbandment 
of the Naval Force is as follows :—‘ The whole process of 
disbandment of such men of the Naval Forces now serving 
therein as will leave active service on the reduction of the 
Navy to its peace footing.’ 

“7. It has not been the practice to gazette out officers, 
though this has been done in some cases. Demobilized 
officers pass to the status of volunteers not called out for 
service and do not pass out of the force by the mere fact of 
demobilization. One comprehensive order will be made 
cancelling all temporary commissions granted during the war, 
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not previously cancelled, as soon as the statutory date for 
the termination of the war has been fixed. 

“8. An officer in the R.N.V.R. not on actual service is 
not entitled to wear his uniform except on certain ceremonial 
occasions or when undergoing drills or training. Officers 
were, however, allowed to wear uniform for one month after 
demobilization.” 


1920. Dec. 3. Lorp SternpaLe M.R. This appeal raises 
the question whether the debtor, owing to his position or 
status, is protected from having a judgment, upon which the 
receiving order appealed from was founded, enforced against 
him. The case may possibly be of some importance because 
the question is whether a naval officer who has not been 
formally discharged, in the sense that his commission has not 
yet been cancelled, is entitled to the protection for which the 
debtor here asks, and, as we have an intimation from the 
Admiralty that the intention is to cancel these commissions 
en bloc, if I may say so, when the war is legally terminated, 
and as that termination seems to be continually delayed 
this may be a matter of some importance. 

The debtor claims that the receiving order ought not to 
have been made against him because he is protected by the 
Courts Emergency Acts. [His Lordship referred to those 
Acts and continued :] Some reliance was placed upon the 
words “have ceased to be members of those Forces” in 
s. 1 of the Act of 1920 as qualifying the earlier Act of 1917. 
I do not think they do qualify it. They may perhaps be some 
little guide as to the meaning and construction of the earlier 
Act, but that is the whole extent to which, in my opinion, 
they can go. Those being the provisions relied upon by the 
debtor, as giving him protection, it is necessary to consider 
his position. He was in civilian employment up to July, 
1918. On April 12, 1918, that is, while still in civilian life 
he contracted a debt in respect of a sum of money which he 
borrowed-from a friend. On July 4, 1918, he obtained a 
commission in the Royal Naval Volunteer Reserve. On 
- November 20, 1918, judgment was obtained against him for 
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the amount of the debt. On July 17, 1919, he was 
demobilized. On March 5, 1920, a bankruptcy notice was 
served upon him, the failure to comply with which was the 
act of bankruptcy relied upon in the petition. It will be seen 
that that bankruptcy notice was served upon him more than. 
six months after the date of his demobilization, and the 
question is whether, for the purposes of this legislation with 
which we are dealing, he ceased to be a member of His 
Majesty’s Forces when he was demobilized. His certificate — 
of demobilization was in the following terms. [The Master 
of the Rolls read the certificate and continued :] The effect 
of demobilization from His Majesty’s Naval Service is now 
perfectly well understood for purposes of naval administration, 
but the exact effect of it is not so clear to persons who are 
not concerned with naval administration. The demobiliza- 
tion of an army or part of an army is fairly well understood, 
and has been so for some time, but the effect of the demobiliza- 
tion of an individual from the Naval Service is not quite clear 
at first sight. We thought it right therefore to get some 
further information from the Admiralty as to the exact 
incidents of demobilizing an individual from a service. 
Some information had been supplied before the case came 
before us. There was a letter signed for the Secretary to 
the Admiralty, which was in these terms. [The Master of 
the Rolls read the letter of June 1, 1920, and continued :] 
In answer to a further question the same gentleman wrote 
later as follows: “I am commanded by my Lords Com- 
missioners of the Admiralty to inform you that this officer 
has not been gazetted out of the Navy,.and that a further 
communication will be sent as to the third paragraph of your 
letter.” That same gentleman made an affidavit in which he 
gives the dates on which the debtor joined the Naval Reserve 
and the date on which he obtained his commission. Then 
he repeats that his position is governed by the Acts which I 
have mentioned. [His Lordship then further referred to 
the affidavit and continued :] The Act of 1917 enabled 
His Majesty by proclamation to extend the service but that 
proclamation only extended to officers who were in fact 
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called up for active service at the time of the issue of the 
proclamation. The only proclamation to which we have 
been referred is one which was issued before this gentleman 
was called up for active service, and therefore his term of 
service is three years, and three years only. But that is 
quite immaterial, because even the three years service has not 
yet expired. It would begin from the time he joined in 
July, 1918, and therefore his liability to serve would extend 
to July, 1921. That was the information which was before 
the Court when the case came before us. We thought it 
advisable to have some further information. We therefore 
asked several questions. [The Master of the Rolls then 
referred to the questions put by the Court and the answers 
thereto, and continued :] The statutes to which the Lords 
Commissioners of the Admiralty refer are the Naval Forces 
Act, 1903, and the Royal Naval Volunteer Reserve Act, 1917. 
By the Act of 1903 it was provided that it should be lawful 
for the Admiralty to raise and maintain a force to be called 
the Royal Naval Volunteer Reserve, and the members of that 
force then came to a certain extent under the provisions of 
the Royal Naval Reserve (Volunteer) Act of 1859, an Act 
for the establishment of a reserve volunteer force of seamen 
and for the government of the same. Parts of that Act 
however were excepted and did not apply to the Royal Naval 
Volunteer Reserve. It is not necessary to go through the 
provisions of the Act. The only matter which may be rele- 
vant is that Royal Naval Volunteers were exempted from 
ss. 2and 3 of that Act, which dealt with the calling up of Royal 
Naval Volunteers for training when not on active service. 
The provisions also as to pay and pensions, and so on, were 
excepted, and a proviso to s. 5, by which His Majesty might 
extend the service of those called up, was also excepted and 
not applied. But that was restored by the Act of 1917 which 
it is nob necessary to consider because, as I have said, on the 
facts it does not apply to this judgment. 
Those, I think, are the only provisions to which I need 
refer, and the question is, what is the position of this gentle- 
-man now ? Does he still come within the words of the.Courts 
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(Emergency Powers) Act of 1917 as extended by the War 
(Emergency Laws) Continuance Act of 1920% He was 
certainly a person who served as an officer in one of His 
Majesty’s Forces. The question is, is he one who has ceased 
to be a member of those forces? If he has, if he so ceased 
on demobilization then the period of six months after his so 
ceasing, during which he is protected, had elapsed at the 
time of this bankruptcy notice. I have looked at the 
circular or monthly order to which we were referred, No. 921 
of 1919. I have already read the definition of demobilization : 
‘“‘ The whole process of disbandment of such men of the Naval 
Forces serving therein as will leave active service on the 
reduction of the Navy to its peace footing.”’ The definition 
of discharge is stated to be “‘ The final discharge of men from 
the books of His Majesty’s ships and _ establishments 
at the expiration of their twenty-eight days leave after 
which they revert to civil life.’ That is dealing with 
men, and the meaning of it is that when a man is 
demobilized he gets twenty-eight days leave, and then, 
as provided in a later part of the order, at the end 
of his twenty-eight days leave he is automatically 
discharged from actual service. That does not apply to an 
officer as I read the order. The officers are provided for in a 
section which is not under the heading of either demobiliza- 
tion or discharge. It is under the heading of “‘ Release of 
officers’ and provides that a certificate of demobilization 
will be issued by the Admiralty to every officer demobilized. 
Then it says that officers will be entitled to. wear uniform for 
a period of one month after the date of their demobilization 
and upon other occasions authorized by the regulations. 
Then there follow a number of provisions, for the purpose 
of enabling officers so released to obtain civil employment. 

The question is, as I say, whether this gentleman ceased to 
be a member of His Majesty’s Forces on demobilization in 
July, 1918. I think his position is stated with fair accuracy 
in para. 7 of the answers given by the Lords Commissioners 
of the Admiralty. “ Demobilized officers pass to the status 
of volunteers not called out for service and do not pass out 
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of the Forces by the mere fact of demobilization.” The 
second part of that is true in a sense. It is true for the 
purpose of naval administration the demobilized officer still 
retains his commission. He is still liable to be called upon 
for active service, but he is returned to civil life. This gentle- 
man is now occupied in some position in civil life, and I think 
we have to look at this, as far as we can, from ‘a broad point 
of view. We have to consider, having regard to the intention 
of the Legislature, what was the real substantial position of 
the gentleman, and not whether technically and as a matter 
of law and of naval discipline he is still liable to be called upon 
for service. Looking at it in that way I find she debtor’s 
position is this: He has been demobilized from the Navy. 
The result of that is that he no longer receives pay. He no 
longer has the right to wear the uniform, except on certain 
specified occasions on which the privilege of wearing it is 
granted to him. He is doing nothing whatever in the way 
of naval duties. He is pursuing his usual avocations in civil 
life, and it is fairly accurate to say that he is practically in 
the position of a volunteer not called out for service. This 
Emergency legislation was, I presume, passed for the purpose 
of preventing persons who were serving their country from 
being harassed by money troubles while they were actually 
so serving. Looking at it from that point of view, I think, 
that for the purposes of this legislation, this gentleman, 
as was said in the first letter of the Secretary to the Admiralty, 
for all practical purposes might be regafded as having severed 
his connection with the Naval Service. He no longer con- 
tinued to be a member of His Majesty’s Forces within the 
meaning of this legislation. On demobilization he ceased to 
be a member, and therefore the six months must run from 
that time. There is no authority exactly on the point. I 
find that the late Master of the Rolls in In re A Debtor (1), 
dealing with a man who was liable to military service under 
the Military Service Acts, and who had received a calling-up 
notice directing him to join the colours, said this: “In the 
case of a large number of men engaged in the ordinary 
(1) [1919] 1 K. B. 169, 175. 
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occupations of civil life, ccntracting debts from day to day, 
whose daily business is not interfered with by their liability 
to be called up, there would be no sense or meaning in 
exempting every one of those persons from liability to 
execution in respect of debts incurred under contracts. The 
manifest object of such a provision was to protect soldiers 
—officers and men—engaged in the important business of 
warfare from being harassed ‘by claims under contracts.” 
There, of course, he was dealing with a person liable to service 
but not yet called up. Here we are dealing with a gentleman 
who has not only been liable for service but who has actually 
served and been demobilized and been put in the position, 
which I have mentioned, of not receiving pay, or having 
the right to wear uniform, or the general rights of a sailor, 
being engaged in civil life. The position seems to me to be 
analogous to that with which the late Master of the Rolls 
dealt in In re A Debtor. (1) 

I think, for these reasons, this gentleman did, on demobiliza- 
tion, for the purposes of this legislation, cease to be a member 
of His Majesty’s Forces, although he was still under a liability, 
in the sense that His Majesty had a claim upon his services, 
which he could exercise through the Lords Commissioners of 
the Admiralty if he thought fit. I think, therefore, the appeal 
fails and must be dismissed with costs. 


WaRRincton L.J. I am of the same opinion. The 
question we have to determine is whether on March 5, 1920, 
the date of the bankruptcy notice on which the petition is 
founded, the debtor had for six months ceased to be a member 
of His Majesty’s Forces. March 5, 1920, was more than six 
months after July 3, 1919, the date as from which, using 
the words of the certificate of demobilization, this gentleman 
was demobilized from His Majesty’s Naval Service. The 
real question is whether, by the operation of that certificate, 
he, on that date, ceased to be a member of His Majesty’s 
Forces according to the true construction of the several 
Courts (Emergency Powers) Acts applicable to this matter. 

(1) [1919] 1 K. B. 169. 
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To my mind the question is not to be determined merely  C.A. 
by considering in the abstract what is the meaning of the — 1920 
term used in the Emergency Acts, “ officers or men of H.M. a Dupror, 
Forces,” or the term, ‘member of H.M. Forces” used in 2” 7: 
the Act of 1920. I think you must look at the substance of V@™stos LJ. 
the matter and consider, to some extent, what was the real 
intention of the Courts (Emergency Powers) Acts as relating 
to soldiers and sailors. I cannot express my view as to what 
was the real meaning and intention of those Acts better 
than by referring to that passage from the judgment of the 
late Master of the Rolls in In re A Debtor (1) which has been 
read by the present Master of the Rolls. It seems to me 
that the intention was to protect men who were actually 
serving in the Army or the Navy and for six months after the 
termination of their service. 

This gentleman obtained on July 4, 1918, a temporary 
commission in the Royal Naval Volunteer Reserve, commonly 
called the R.N.V.R. That force was raised under the Naval 
Forces Act of 1903, and it is of considerable importance 
to see what is in fact the position of a member of the Royal 
Naval Volunteer Reserve. The Act of 1903 provided: 
““That it shall be lawful for the Admiralty to raise and 
maintain a force to be called the Royal Naval Volunteer 
Reserve,” and then: “That the provisions of the Royal 
Naval Reserve (Volunteer) Act of 1859, as amended by any 
subsequent enactment, shall apply to the force so raised, 
subject to the following modifications.” The important 
modifications are these, that ss. 2 and 3 of that Act, which 
I will refer to directly, are not to apply to the Royal Naval 
Volunteer Reserve. I now turn to the Act of 1859, because 
it is impossible to understand the position of members of the 
Royal Naval Volunteer Reserve without considering that 
Act. That Act was passed at the time when the Volunteer 
Force generally was first established, and it particularly 
referred to the naval branch of that force. Sect. 2, which 
is excluded so far as the Naval Volunteer Reserve is concerned, 
is in these terms: [His Lordship read the section and 


(1) [1919] 1 K. B, 169. 
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continued :] We see therefore that the persons who volun- 
teered under that Act became automatically volunteers, 
and continued as such during a certain definite time, and 
continued liable to the provisions of the Act until actually 
discharged. None of those provisions apply to the Royal 
Naval Volunteer Reserve. Sect. 3 also does not apply to 
that body. But the importance of it is this, that it provided 
that the Admiralty might call upon volunteers to be 
instructed and trained on shore or on board any ships 
or vessels for a certain number of days in every year. 
That also does not apply to members of the Royal Naval 
Volunteer Reserve. They are under no liability for training 
under those provisions. The only liability under which 
they are is that which is provided by the first part of s. 5 of 
the Act of 1859, which is in these terms: [His Lordship read 
the section and continued :] This gentleman obtained his 
temporary commission, as I have said, on July 4, 1918. 
From that time he was, as we know, liable to actual service. 
He was demobilized on July 3, 1919, and the effect of that is 
stated in two slightly different ways, but I think substantially 
the same, by the Admiralty: first in the letter written on 
behalf of the Secretary of the Admiralty, and, secondly, in 
one of the answers to the questions which at our request 
were put to them, in these terms: [The Lord Justice referred 
to the letter and continued :] This particular officer was not 
liable to the five years but only to the three years, because 
he was not a member of the forces at the time of the pro- 
clamation under the Act of 1917. The matter is dealt with 
in the answers of the Admiralty to the questions put to them 
at our request in these terms: “ Demobilized officers passed 
to the status of volunteers not called out for service and do 
not pass out of the Force by the mere fact of demobilization.” 
What is the position then under the Royal Naval Volunteer 
Reserve Act of 1903 of an officer or man who has passed to 
the status of a volunteer not called out for actual service 2 
It seems to me that he is, to all intents and purposes, a 
civilian so long as he is not again called out for actual service. 
He is receiving no pay; he owes, at the moment, no duty 
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to any superior officer. He is not under naval law. He is 
perfectly at liberty to lead his civil life and pursue any avo- 
cation which he may be pleased to adopt. Now a man in that 
position, having regard to what I have said as to the true 
construction of the Emergency Powers Acts, is not in my 
opinion from the time of demobilization an officer or man 
in His Majesty’s Forces or, to put it the other way round, 
“on being demobilized ceases to be a member of H.M. Forces 
for the purposes of those Acts.” There is no authority 
directly in point, but I think In re A Debtor (1) is an analogous 
case and is of considerable assistance, not only for the passage 
to which I have already referred in the judgment of the late 
Master of the Rolls, but in its decision is of considerable 
importance for the purposes of this case. The point which 
had to be decided there was, at what date was a man to be 
regarded as having joined His Majesty Forces? The impor- 
tant question there related to the other end of the service. 
When did the service commence ? The man there in question 
was a man who under the Military Service Acts was liable 
to military service but had not actually been called up. Being 
liable to military service he was, by the terms of the Military 
Service Act then in force, assumed to have enlisted and to 
have been passed into the Reserve. A man in that position 
might in strictness; and looking at it, as I have said, in the 
abstract and not with reference to the object of the Courts 
(Emergency Powers) Act, well have been held to be a member 
of that part of His Majesty’s Forces which is denominated 
the Reserve, but this Court did not take that view. They 
held that the date at which he became a member of His 
Majesty’s Forces was the date at which he was called up 
for actual service. That seems to me to apply to a great 
extent to the question we have to determine. It seems to me 
that this man for the purposes of these Acts ceased to be a 
member of His Majesty’s Forces when, to use the words of 
the demobilization certificate, he was demobilized out of the 
Naval Service. He became then in the position of a man who 
was liable to service but who was not actually serving. For 
(1) [1919] 1 K. B. 169. 
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c.A. these reasons I think the receiving order was properly made, 
1920 and accordingly this appeal should be dismissed. 


AX WD) R, 
tare. Lorp STERNDALE M.R.: Younger L.J. asks me to say that 


he agrees with the judgments which have been pronounced. 
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Landlord and Tenant—Dwelling House—Recovery of Possession—House in 
Occupation of Owner—Action by former Tenant—Occupation given up 
owing to Service in Army—Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920 (10 & 11 Geo. 5, c. 17), s. 5, sub-s. 1 (9). 


By s. 5, sub-s. 1, of the Increase of Rent and Mortgage Interest (Restric- 
tions) Act, 1920, “‘no order or judgment for the recovery of possession 
of any dwelling house to which this Act applies, or for the ejectment 
of a tenant therefrom, shall be made or given unless... . (g) the dwelling 
house is required for occupation as a residence by a former tenant 
thereof who gave up occupation in consequence of his service in any 
of His Majesty’s forces during the war.” 

The plaintiff was before August 8, 1917, the occupier of a cottage as 
a weekly tenant. On that date he gave up occupation in consequence 
of being called upon to serve in the army. He was demobilised in May, 
1919. In the meantime the defendant, who was the owner of the 
cottage of which the plaintiff was formerly the tenant, had gone into 
occupation thereof. The plaintiff applied to the county court for an 
order for the recovery of possession of the cottage. The county court 
judge made an order for possession. On appeal :— 

Held, that the action failed, inasmuch as the Rent Restrictions Act, 
1920, was not an enabling Act, and did not confer upon a tenant a right 
of action which he had not before the passing of the Act. The object 
and scope of the Act was to restrict the right of landlords to raise rents 


or to recover the possession of dwelling houses except in certain specified 
cases. 


AppgaL from a decision of the judge of the Blackpool 
County Court. 


The action was brought by the plaintiff under s. 5, 
sub-s. 1 (g), of the Increase of Rent and Mortgage Interest 
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(Restrictions) Act, 1920, to recover possession of a cottage 
at St. Annes-on-the-Sea, which belonged to the defendant, 
and which was at the time when the action was brought 
in the occupation of the defendant. 

The plaintiff was before August 8, 1917, the occupier of 
the cottage as a weekly tenant, but he then gave up occupation 
in consequence of his being obliged to serve in the army, 
and his wife took a cottage at Altrincham. The plaintiff 
was demobilised in May, 1919, and went to live with his wife, 
but as he was unable to obtain work there he went back 
to St. Annes-on-the-Sea where he obtained work but had to 
live in lodgings in two rooms with his wife and six children. 
The defendant, who was the owner of the cottage which the 
defendant had formerly occupied, had in the meantime herself 
gone into occupation of that house. The plaintiff applied 
to the defendant to give him possession of the cottage, and 
eventually applied to the county court for an order that he 
might be at liberty to resume or enter into possession of the 
cottage. 

The county court judge held that the effect of s. 5 of the 
Rent Restrictions Act, 1920, was that if a dwelling house 
was required for occupation by a former tenant who gave 
up possession in consequence of his service in His Majesty’s 
forces, the former tenant was entitled to an order for pos- 
session, and the judge accordingly made an order for 
possession. 

The defendant appealed. 


E. Rowson for the defendant. The decision of the county 
court judge was wrong. No action can be brought under 
s. 5 of the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920, against a landlord, who is in 
occupation of a dwelling house, by a former tenant thereof in 
order to obtain possession of that house. What the section 
contemplates is an action by a landlord against the present 
tenant of a dwelling house where the house is required for 
the occupation of a former tenant who had given up occupation 
‘owing to service in the army. The Act is not an enabling 


183 


1921 


GoopwIn 


v. 
RHODES. 


184 


1921 


GoopwIN 
v. 
RHODES. 


KING’S BENCH DIVISION. [1921] 


Act; it does not confer a right upon a person to bring an 
action which he had not before the passing of the Act. The 
Act was intended to restrict the rights of landlords to raise 
the rents of dwelling houses or to recover possession of dwelling 
houses except in certain specified cases. Sects. 59 and 
138 of the County Courts Act, 1888, deal with actions 
of ejectment and actions for recovery of possession of 
small tenements in the county court. The plaintiff must 
bring himself within one of those sections before he can 
maintain this action. Those sections only contemplate 
actions by the owners of the premises to recover possession 
thereof. 

F. H. B. Hodgson for the plaintiff. Sect. 5, sub-s. 1 (g), 
of the Rent Restrictions Act, 1920, ought to be construed 
as conferring a right upon the former tenant of a dwelling 
house to recover possession of that house if he had to give 
up occupation thereof in consequence of his service in any 
of His Majesty’s forces during the war. The section would 
be quite useless if it only means that the action for possession 
must be brought by the landlord. That paragraph was 
inserted in s. 5 solely for the benefit of the tenant, and it is 
the only paragraph in the section in which the landlord is 
not mentioned. ‘The paragraph says “unless .... the 
dwelling house is required .. . . by a former tenant,” if it was 
intended that the action should be brought by the landlord, 
it would have read “unless....the dwelling house is 
required .... by a landlord for a former tenant. .... ver Ehe 
events contemplated in para. (g) have happened in this case 
and the section ought to be read as conferring a right on the 
plaintiff to bring the action. The language of the section 
is clear and unambiguous and it ought not therefore to be 
limited By the preamble to the Act. It was the clear 
intention of the Legislature to help ex-soldiers, and that 
intention ought to be respected. 


Avory J. In my opinion this appeal must be allowed. | 
The county court judge apparently acted under a misconcep- 
tion as to the object and purpose of the Increase of Rent 
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and Mortgage Interest (Restrictions) Act, 1920. In my view 
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not confer upon a tenant any right of action which he had 
not before the passing of that Act. The whole scope and 
purport of the Act is to restrict the right of landlords to recover 
possession of premises. The heading to s. 5 states in terms 
that it is for the purpose of imposing “further restric- 
tions and obligations on landlords and mortgagees.” The 
section commences with the words ‘‘ No order or judgment 
for the recovery of possession of any dwelling house to which 
this Act applies, or for the ejectment of a tenant therefrom, 
shall be made or given unless ... .””. In my opinion the obvious 
meaning of those words is that a landlord shall not be entitled 
to recover possession of a dwelling house to which the Act 
applies or to eject a tenant therefrom, unless he can bring 
himself within one of the conditions specified in paras. (a), 
(b), (c), (d), (e), (f), (g) of that section. Paras. (a) to (f) are 
not material to this case. The condition set out in para. (9), 
which is the one in question in this case, is “the dwelling 
house is required for occupation as a residence by a former 
tenant thereof who gave up occupation in consequence of 
his service in any of His Majesty’s forces during the war.” 
It is because of that paragraph that the county court judge 
has assumed that the Act confers upon a former tenant who 
gave up occupation of a house in order to serve in the army 
the right to eject the landlord who is in occupation of the 
premises if the former tenant brings an action of ejectment 
against the landlord. In my opinion para. (g) means that a 
landlord shall not be entitled to recover possession of the 
dwelling house and to eject a tenant therefrom unless the 
landlord shows that the house is required for occupation 
as a residence by a former tenant thereof who gave up occu- 
pation for service in the army. That is however not this 
case at all. This is a case where a former tenant is seeking 
to eject the landlord on the ground that he (the former tenant) 
requires the house for occupation as a residence after having 
given up occupation in consequence of his service in the 
army. In my opinion the Act does not enable him to bring 


v 
RHODEs, 
Avory J. 


186 


1921 


GoopwIN 
v. 
RHODES. 


Avory J. 


KING’S BENCH DIVISION. [1921] 


such an action. If it were necessary to look further into the 
Act sub-ss. 5 and 6 of s. 5 make it more plain that the meaning 
attributed to the section by the county court judge is not 
the correct meaning. Sub-s. 5 provides that: “an order or 
judgment against a tenant for the recovery of possession of 
any dwelling house .. . . shall not affect the right of any sub- 
tenant to whom the premises or any part thereof have been 
lawfully sublet . . . . to retain possession.” Sub-s. 6 provides 
that ‘‘ where a landlord has obtained an order or judgment 
for possession or ejectment ... . on the ground that he requires 
a dwelling house for his own occupation, and it is subsequently 
made to appear to the Court that the order was obtained 
by misrepresentation or the concealment of material facts, 
the Court may order the landlord to pay to the former tenant 

. compensation.” The whole of s. 5 is only consistent 
with the view that it is intended to impose restrictions upon 
the former rights of landlords, and that it gives no new rights 
to tenants to recover possession of premises. The appeal 
must therefore be allowed. 


Sauter J. I entirely agree. No one has the right to recover 
the possession of land unless he has an estate in it. The Increase 
of Rent and Mortgage Interest (Restrictions) Act, 1920, restricts 
the rights of landlords as against the occupiers of dwelling 
houses, and it restricts the rights of mortgagees as against 
mortgagors. The Act restricts the rights of owners as against 
occupiers to raise the rents of dwelling houses and to obtain 
possession thereof. It provides that owners of dwelling 
houses shall not eject tenants therefrom except in certain 
cases, which are set out in s. 5, sub-s.1, one of which is where 
“the dwelling house is required for occupation as a residence 
by a former tenant thereof who gave up occupation in conse- 
quence of his service in any of His Majesty’s forces during the 
war.” In that case a landlord may eject a tenant from the 
house in order to put a former tenant into occupation, pro- 
vided he can persuade the Court to make an order for 
the recovery of possession of the house. That is all the 
section provides. The county court judge in my opinion 
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misapprehended the effect of the section. The appeal must 
therefore be allowed. 
Appeal allowed. 


Solicitors for plaintiff: Norris, Allens & Co., for W. Banks 
& Co., Blackpool. 


Solicitors for defendant : Jackson & Jackson, for Lonsdale & 
Grey, St. Annes-on-the-Sea. 
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Mayor's Court—Practice—Removal of Action—Certiorari—Order by Master— 
Appeal—Discretion of Judge—Borough and Local Courts of Record Act, 
1872 (35 & 36 Vict. c. 86), Sch., cl. 12. 


By clause 12 of the schedule to the Borough and Local Courts of 
Record Act, 1872 (which was applied to the Mayor’s Court by Order in 
Council): ‘‘ No action entered in the Court shall before judgment be 
removed or removable from the Court into any superior Court by any 
writ or process, except by leave of a judge of one of the superior Courts 
in cases which shall appear to such judge fit to be tried in one of the 
superior Courts, and upon such terms, as to payment of costs, security 
for debt and costs, or such other terms, as such judge shall think fit.” 

An application was made to a Master of the King’s Bench Division 
for a writ of certiorari to remove into the High Court an action which 
had been commenced in the Mayor’s Court. The Master made an order 
removing the action into the High Court. On appeal from that order 
the judge in chambers held that he was not entitled to interfere with the 
exercise by the Master of his discretion, and he accordingly dismissed 
the appeal :— 

Held, that even if the Master had jurisdiction to make the order for 
a certiorari the judge had power to exercise, and ought to have 
exercised, his own discretion with regard to the matter upon the 
hearing of the appeal. 

Quaere, whether an application for a writ of certiorari to remove a 
case from the Mayor’s Court into the High Court can be made to a Master 
of the King’s Bench Division. 


ApPEAL from an order made by a judge in chambers. 

The plaintiffs commenced an action in the Mayor’s Court, 
London, against the defendant to recover the sum of 
- 3167. 5s. 10d. the price of goods sold and delivered by the 
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plaintiffs to a limited company called “ My Garden Illustrated, 
Limited,” in accordance with and in pursuance of written 
order for goods which it was alleged the defendant authorized 
to be signed on behalf of the company and in which the name 
of the limited company was not mentioned in the manner 
required by the Companies (Consolidation) Act, 1908, in that 
the word “ Limited”? was omitted from the name of the 
company. 

The defendant was a director of “My Garden Illustrated, 
Limited.” The orders in question were given for the making 
of blocks for illustrations and work in connection therewith 
for the journal ‘“‘My Garden Illustrated” of which “ My 
Garden Illustrated, Limited,’ were the proprietors. The 
orders were either signed personally by the editor of the 
journal or on his behalf. The orders, from which the name 
of the company was omitted, were not signed by the defend- 
ant personally. He alleged that he never authorized any 
person to sign orders on behalf of the company without 
setting forth therein the name of the company, and that it 
was not within his knowledge that any such orders had been 
given, and he denied that he was personally liable for the 
goods. 

On an application by the defendant to a Master of the 
King’s Bench Division at chambers for a writ of certiorari 
to remove the action from the Mayor’s Court into the King’s 
Bench Division of the High Court, it was alleged that difficult 
questions of law were likely to arise on the trial of the action, 
and that it was fit to be tried in the King’s Bench Division. 
The Master ordered a writ of certiorari to issue removing the 
action from the Mayor’s Court into the King’s Bench Division 
upon the defendant paying the sum claimed into Court. 

The plaintiffs appealed to the judge at chambers. The 
judge dismissed the appeal, stating that he did not consider 
he was entitled to question the discretion of the Master, 
although he doubted whether if he had himself been deter- 
mining the application for the writ of certiorari he would have 


granted it. The judge however gave leave to appeal. 
The plaintiffs appealed. 
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St. John Field for the plaintiffs. This action was brought 
against the defendant under s. 63 of the Companies (Consoli- 
dation) Act, 1908, which provides that “if any director 

. of a limited company . . . . signs or authorises to be 
signed on behalf of the company any .... order for... . 
goods . . . . wherein its name is not mentioned in manner 
aforesaid, he shall be . . . . personally liable to the holder 
of any such. ... order for... . goods for the amount thereof.” 
The application for a certiorari to remove the action from 
the Mayor’s Court into the High Court was made under 
clause 12 of the Schedule to the Borough and Local Courts 
of Record Act, 1872, which was applied to the Mayor’s Court 
by an Order in Council of June 26, 1873. Under that clause, 
which destroyed the common law right which litigants for- 


merly possessed of removing cases into the High Court, the, 


leave of a judge of the High Court must be obtained before 
an action can be removed into the High Court: see also 
Price v. Shaw (1), although the practice as stated in Glyn 
and Jackson’s Mayor’s Court Practice, 3rd ed., p. 112, is 
for the application for a writ of certiorari to be made to 
a Master of the King’s Bench Division. Even however if 
the application was properly made in this case to the Master, 
the judge was wrong in holding that inasmuch as the Master 
had exercised his discretion with regard to the matter he could 
not interfere. The Master is the deputy of the judge. at 
chambers in order to dispose of a number of interlocutory 
applications, but if a party appeals against an order made by 
a Master the judge at chambers is bound to exercise his own 
discretion thereon. It was held in Banks v. Hollingsworth (2) 
that the expression “ case fit to be tried in one of the superior 
Courts’? must be taken to mean a case which “ought” to 
be tried there, or which is “‘ more fit ” to be tried there than 
in an inferior Court. Lord Esher M.R. there said that the 
expression “‘ must mean where it appears to a judge that the 
action is one which ought to be tried in a superior Court,” and 
Bowen L.J. said it was ‘a matter for the discretion of the 


(1) (1888) Unreported. See Glyn (2) [1893] 1 Q. B. 442, 447, 449. 
‘and Jackson, p. 113. 
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judge”: see also Donkin v. Pearson.(1) No questions of 
a complex or difficult nature are involved in this case, and 
any question as to the construction of s. 63 of the Companies 
(Consolidation) Act, 1908, can easily be decided in the Mayor’s 
Court. In Boize v. Edwards (2) the Divisional Court refused 
to remove a case from the Mayor’s Court into the High Court, 
as no question of difficulty arose in the case, and any question 
of law that might arise could be decided in that Court. 
Bensley Wells for the defendant. The application for a 
writ of certiorari was properly made to the Master, that being 
in accordance with the practice stated in Glyn and Jackson’s 
Mayor’s Court Practice. Order Liv., r. 12, provides that 
“a master ....may transact all such business and exercise 
all such authority and jurisdiction in respect of the same 


.aS under the Act or these rules may be transacted or exercised 


by a judge at chambers.” The Master had authority under 
that rule to deal with this matter and could exercise the 
same discretion as if the application had been made to the 
judge. Sect. 24 of the Judicature Act, 1875, gives power to 
make rules of Court for modifying the practice or procedure 
of any Court. It is stated in the Annual Practice, 1921, 
p. 2258, that an order for a certiorari removing a case from 
the county court into the High Court is made by a Master in 
chambers, but no authority is cited for that statement. The 
Master in making this order was acting for the judge, and if 
the judge is satisfied on an appeal that there has been a proper 
exercise by the Master of his discretion he cannot overrule 
the Master’s decision. A judge is entitled to review the 
exercise by a Master of his discretion only if the discretion 
has been exercised upon a wrong principle, in the same way 
as a Divisional Court is entitled to review the exercise by a 
judge of his discretion only when it has been exercised upon a 
wrong principle. The present case is a fit case to be removed 
into the High Court having regard to the amount claimed 
and the difficult questions of law involved with regard to the 
construction of s. 63 of the Companies (Consolidation) Act, 
1908, and whether the mere fact that the defendant knew 


(1) [1911] 2 K. B. 412. (2) (1889) 5 Times L. R. 341. 
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that the editor was ordering goods for the company makes 
him personally liable for goods which were ordered without 
his knowledge or authority in an irregular manner. 

St. John Field in reply. Order tiv., r. 12, does not apply 
to the case of an application for a certiorari to remove a case 
from the Mayor’s Court into the High Court. When there is 
an appeal to the judge at chambers from a decision of a 
Master the matter is considered de novo by the judge. 


Avory J. This is an appeal from an order of the judge 
at chambers dismissing the plaintiffs’ appeal from a decision 
of a Master ordering a writ of certiorari to issue to remove 
into the High Court an action which had been commenced 
in the Mayor’s Court. By that action the plaintiffs were 
seeking to recover from the defendant a sum of money under 
the provisions of s. 63, sub-s. 3, of the Companies (Consolida- 
tion) Act, 1908—that is to say, the plaintiffs were seeking to 
make the defendant liable as the director of a limited company 
on the ground that he had authorized the signing of orders 
for goods, which orders did not contain the name of the 
limited company in manner required by that statute. 

Upon the application being made to the Master in chambers 
by the defendant the Master made an order for the issue of 
a writ of certiorari to remove the action from the Mayor’s 
Court into the High Court. I am not satisfied that that 
application was properly made to the Master or that he had 
jurisdiction to deal with it. I however do not decide that 
point in this case, having regard to the fact that apparently 
it has been the practice to make these applications to 
the Master, as appears from the statement on p. 2258 of 
the Annual Practice for 1921. But the inclination of my 
opinion is that that application ought to be made in the first 
instance to the judge at chambers and not to the Master. 
The application was made under clause 12 of the Schedule 
to the Borough and Local Courts of Record Act, 1872, which 
by an Order in Council of June 26, 1873, has been applied 
to the Mayor’s Court. [His Lordship read the clause. ] 

I would observe in passing that the order which was made 
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in this case contains no terms as to payment of costs, or as 
to security for costs, but only provides that the case should 
be removed into the High Court upon payment by the 
defendant of the amount claimed into Court. I have already 
said that my view is that applications under that statute 
for the removal of actions from the Mayor’s Court and other 
Courts to which the Act applies into the High Court should 
be made to the judge in chambers and not to the Master. 
But for the purposes of my judgment to-day I will assume 
that the application in this case was properly made to the 
Master. 

Two questions then arise in this case. The first is were 
there any real grounds upon which the Master could judicially 
determine that this was a case fit to be tried in a superior Court 
in the sense in which the words “ fit to be tried ’’ have been 
interpreted in Banks v. Hollingsworth (1)? The effect of that 
decision is that the words “ case fit to be tried in one of the 
superior Courts”? mean that the action is one which ought 
to be tried in one of the superior Courts—that is to say, 
that the case is one which is more fit to be tried in one of the 
superior Courts than in an inferior Court. The question 
therefore is whether there was any evidence before the Master 
that the case was more fit to be tried in a superior Court 
than in the Mayor’s Court. It has been suggested that the 
Master made the order because it was contended before him 
that a question of law was involved in the case. It has been 
decided that the mere fact that a question of law is involved 
in a case is not a sufficient reason for making an order to 
remove a case into. the High Court. In most cases some 
question of law arises, and the fact that questions of law arise 
in cases before inferior Courts and have to be decided by 
those Courts shows that that ground is clearly not a sufficient 
reason for making an order removing a case into a superior 
Court. I am not satisfied from the argument before us that 
any question of law arises in this case at all. It may be a 
mere question of fact whether the director of this company 
employed an editor and supplied him with paper for the 

(1) [1893] 1 Q. B. 442. 
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purpose of ordering goods. If he supplied paper which 
did not comply with the requirements of the Companies 
(Consolidation) Act, 1908, because the name of the company 
did not appear thereon in the manner required by that Act, 
for the purpose of the editor ordering goods upon that paper, 
no question of law could possibly arise, and the question 
of fact would have to be determined against the defendant. 
But assuming that any question of law does arise the 
Mayor’s Court is just as competent as the High Court to 
decide it. 

If we have jurisdiction to overrule the Master I should come 
to the conclusion that the order which he made ought not 
to have been made. In my opinion we have jurisdiction, 
because it is clear that the discretion of the judge has not 
been exercised. The case was taken on appeal from the 
decision of the Master to the judge at chambers, and we are 
told by counsel that the judge expressed the view that 
inasmuch as the Master had exercised his discretion with 
regard to the matter he (the judge) was not at liberty to 
interfere, but that if he had been free to exercise his own 
discretion he would not have made the order, and he gave 
leave to appeal to this Court. In my opinion the judge took 
a wrong view as to his powers on the hearing of the appeal. 
The authority suggested for making the application to the 
Master in the first instance is Order Liv., r. 12. If that rule is 
an authority for the Master making the order I think that 
r. 21 of the same order is an authority for the judge to exercise 
his own discretion with regard to the matter upon the hearing 
of the appeal and in the exercise of that discretion to reverse 
the decision of the Master. If it were necessary, as Mr. Wells 
contends it is, for the judge at chambers to come to a con- 
clusion that the Master had not exercised his discretion 
judicially but had decided the question upon extraneous 
considerations, before he could reverse the decision of the 
Master, in my opinion he might in this case have come to 
that conclusion, inasmuch as the Master apparently made the 
order because he thought that a question of law was involved 
.in the case. But it is not necessary to put our decision upon 
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that ground, because a judge at chambers has power upon 
the hearing of an appeal from the decision of a Master to 
exercise his own discretion with regard to the matter and to 
reverse the decision of the Master. As the judge did not in 
this case exercise his own discretion we have power to do so. 
IT think no ground has been shown for removing this case 
by certiorari from the Mayor’s Court into the High Court, 
bearing in mind that the schedule to the Act of 1872 entirely 
reverses the previous practice, because whereas previously 
a litigant had a right at common law to have a case removed 
from an inferior Court into a superior Court this schedule 
specifically says that no action shall be removed into the High 
Court unless it appears to a judge of the High Court that it 
is fit to be tried in the High Court. The appeal must therefore 
be allowed, and the order of the judge at chambers set aside. 


Satter J. JI am of the same opinion. Clause 12 of the 
schedule to the Borough and Local Courts of Record Act, 
1872, provides that an action shall not be removed from the 
Mayor’s Court into a superior Court “‘except by leave of a 
judge of one of the superior Courts in cases which shall appear 
to such judge fit to be tried in one of the superior Courts, 
and upon such terms, as to payment of costs, security for debt 
and costs, or such other terms, as such judge shall think fit.” 
Whether a writ of certiorari is to issue is a matter of discretion, 
and by the express terms of that clause the discretion is to be 
exercised by a judge of the High Court. In this case the 
Master made an order removing the action from the Mayor’s 
Court into the High Court. The judge at chambers, upon 
the appeal from the decision of the Master, expressed 
the view that inasmuch as the Master had exercised his 
discretion with regard to the matter he had no jurisdiction 
to interfere unless the discretion of the Master had been 
exercised upon wrong grounds, and therefore he dismissed 
the appeal. I am not satisfied that the Master had a 
discretion to make the order which he made. We were 
referred to Order LIv., r. 12, as an authority for his making 
the order. That raises the question as to the authority ; 
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of the Master to do an act which is required by the Act of 
1872 to be done by a judge. On that point we were referred 
to s. 24 of the Judicature Act, 1875. But that section only 
refers to the making of rules of Court for modifying the 
provisions contained in any Act of Parliament with respect 
to the practice or procedure of any Courts the jurisdiction 
of which is transferred by the Judicature Act to the High 
Court or to the Court of Appeal. Therefore that section 
does not apply to this case. I therefore think that there is 
no authority for the substitution of the Master for the judge 
as the proper person to whom such application should be 
made, although no doubt it has been the practice to make 
such applications to the Master instead of to the judge. 
If however the Master has power to make the order it is 
only subject to the possibility of his decision being reversed 
by the judge at chambers in the exercise of his discretion. 
No judge has exercised his discretion in this case, and we are 
therefore entitled to exereise our own discretion with regard 
to the matter. 

If the defendant, as director of this company, authorized 
the editor to order goods but did not authorize the form in 
which the orders were given a question of law would arise 
as to his liability, but that is a point of law which the Mayor’s 
Court is quite competent to decide. Therefore in my opinion 


the appeal ought to be allowed. 
Appeal allowed. 


Solicitors for plaintiffs: H. S. Wright & Webb. 
Solicitors for defendant : Carter Harrison & Armstrong. 
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1921 MAYO v. STAZICKER. 
Feb. 7. 


Local Government—Offensive Trade—Order of Local Authority declaring Trade 
offensive—Business established by Defendant before Order—Business let 
after Order—Resumption by Defendant—“ Establishes”—Public Health 
Act, 1875 (38 & 39 Vict. c. 55), s. 112—Public Health Acts Amendment 
Act, 1907 (7 Edw. 7, c. 53), s. 51, sub-s. 1. 


By s. 112 of the Public Health Act, 1875, “ Any person who... 
establishes ”’ an offensive trade in a district without the written consent. 
of the urban authority is liable to a penalty. In 1911 by an order of the 
local authority the trade of rag and bone dealer was duly declared 
an offensive trade within the section. In 1908, before the making of 
the above order, which consequently did not apply to him, the appellant 
had established the trade of a rag and bone dealer in certain premises, 
and continued to carry it on until August, 1918, when he let the premises 
on a yearly tenancy to J., who carried on the same trade there for 
nearly two years, but did not purchase the goodwill. The appellant 
then resumed possession of the premises and carried on the same 
business thereon in September, 1920. He was convicted of establishing 
the trade without the permission of the urban authority within the 
meaning of s. 112 :— 

Held, that on resuming the trade the appellant did not ‘‘ establish ” 
it within the meaning of the section, but that he had established it in 
1908. The conviction was accordingly quashed. 


CasE stated by Crewe borough justices. 

On September 21, 1920, the respondent, Henry Yates 
Stazicker, Chief Sanitary Inspector for the borough of Crewe, 
laid an information against the appellant, Stephen Mayo, 
charging that on September 14, 1920, he unlawfully did 
establish within the district of the urban authority, to wit 
at the corner of Farringdon Street and Meredith Street, 
Crewe, an offensive trade, that is to say, the trade of a rag and 
bone dealer without the consent in writing of such urban 
authority, contrary to s. 112 of the Public Health Act, 1875. 
The trade of rag and bone dealer is not included in the 
offensive trades enumerated in s. 112, but the borough of 
Crewe (called herein “the corporation’) adopted s. 51 
of the Public Health Acts Amendment Act, 1907 (7 Edw. 7, 
c. 53), on February 5, 1910, and duly made thereunder a 
declaratory order dated April 5, 1911, declaring the trade 
of a rag and bone dealer to be an offensive trade, and thereby 
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brought it within the operation of s. 112 of the Act of 1875. 
At the hearing on September 28, 1920, the following facts 
were proved or admitted. 

The appellant established a trade as rag and bone dealer 
at the above premises in April, 1908, and carried on the said 
trade therein down to August 30, 1918. Down to that date 
the order made in 1911 had no application to the appellant’s 
trade established in 1903. 

By an agreement dated August 30, 1918, the appellant let 
the premises to one John Joyce on a yearly tenancy, Joyce 
covenanting not to carry on at the said premises any business 
other than that of a rag and bone and metal dealer “ similar 
to that carried on by the” appellant. Joyce applied to the 
corporation for permission to carry on the trade of a rag and 
bone dealer at the said premises, which was granted on 
September 11, 1918, and accordingly, he carried it on until 
June 24, 1920, when he vacated the premises. 

The appellant resumed possession of the said premises and 
applied to the corporation for consent to reopen ‘he said 
premises and to carry on therein the trade of a rag ane bone 
dealer. On September 1, 1920, this application was refused. 
Notwithstanding this the appellant was carrying on the said 
trade on September 14, 1920, the date charged. The argument 
was conducted on the basis that the defendant had been 
actually carrying on the said trade since Joyce left the 
premises, the date September 14 being selected as subsequent 
to that of the above refusal. 

It was contended on behalf of the appellant that he had not 
established his trade on September 14, 1920, but in April, 1908, 
and that, consequently, the order made subsequently in 
1911 did not apply to him. 

The justices in para. 8 of the case found as facts: (1.) That 
the trade of the appellant as a rag and bone dealer was estab- 
lished in 1908 and was carried on by him until 1918 when he 
let the premises to John Joyce. (2.) That Joyce carried 
on the trade of a rag and bone dealer at the same premises 
from September 1, 1918, to June 24, 1920, when the appellant 
-resumed possession of the said premises. 
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The justices were of opinion that there was a “ break in the 
continuity of the business carried on by the appellant prior 
to 1918, and that the appellant established a new business 
when he re-opened in 1920.” They accordingly convicted 
him and fined him, subject to this case. 

The question for the opinion of the Court was whether upon 
the above findings the justices came to a correct determination 
in. point of law. 


Disturnal K.C. and Norman Birkett for the appellants. 
The conviction was wrong. Two offences were created by 
s. 112 of the Public Health Act, 1875 (1), as amended by 
s. 51, sub-s. 1, of the Public Health Acts Amendment Act, 
1907 (1), first, that of establishing an offensive trade without 
the consent of the local authority, and, secondly, the carrying 
on of the trade which had been so established. The appellant 
was charged with the first offence. He did not “establish ” 
the business on September 14, 1920, as charged, but in August, 
1908, and as his trade was established before it was brought 
within the operation of s. 112 by the order of April 5, 1911, 
it was not at that or any subsequent date an “ offensive 
trade ’’ established within the meaning of the section. This 
case is really covered by Butchers’ Hide, Skin, and Wool 
Co. v. Seacome. (2) What the section is concerned with is 


(1) Public Health Act, 1875 (38 & there has or has not been any con- 


39 Vict. c. 55), s. 112: “‘ Any person 
who, after the passing of this Act, 
establishes within the district of an 
urban authority, without their con- 
sent in writing, any offensive trade ; 
that is to say, the trade of blood 
boiler, or bone boiler, or fellmonger, 
or soap boiler, or tallow melter, or 
tripe boiler, or any other noxious or 
offensive trade business or manu- 
facture, shall be liable to a penalty 
not exceeding fifty pounds in respect 
of the establishment thereof, and 
any person carrying on a_ business 
so established shall be liable to 
a penalty not exceeding forty 
shillings for every day on which 
the offence is continued, whether 


viction in respect of the estab- 
lishment thereof.”’ 

Public Health Acts Amendment 
Act #190 7a (ia Hidwaedgucao3)sesaepils 
sub-s. 1: “The words ‘any other 
trade, business, or manufacture, 
which the local authority declare 
by order confirmed by the Local 
Government Board, and published 
in such manner as the Board 
directs, to be an offensive trade,’ 
shall be substituted for the words 
‘any other noxious or offensive 
trade, business, or manufacture’ in 
section one hundred and twelve of 
the Public Health Act, 1875.” 

(2) [1913] 2 K. B..401. 
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the establishment of an offensive trade in a particular place 
and not with the person establishing it. Here the trade was 
established in this place since 1908 though there was a break 
in the continuity of the persons who carried on the trade. 

Montgomery K.C. and Villiers Bayly for the respondent. 
This was a question of fact for the justices and there was 
evidence upon which they could find as they have done. 

Place alone is not what the section is concerned with 
though, no doubt, it is the paramount consideration, but the 
person also. The permission is personal to the grantee as 
long as he carries on the trade, and that is why local 
authorities would never grant it to a company, which may 
never die. The words of s. 112 are, “‘ Any person who... . 
establishes . . . . any offensive trade ’—not ‘‘ Where an offen- 
sive trade is established.” There was here a break in the 
continuity of the business, and “business”? and “trade ” 
mean the same thing. If the appellant had let the premises 
for twenty years to a bookseller, and on his return had carried 
on the old business of rag and bone dealer on the premises, 
could it be said that he had not established a new business ? 
Similarly if he had removed elsewhere leaving a successor 
to carry on the old business. To make this the same business 
as that established in 1908 at least it must be shown that the 
goodwill was transferred to Joyce and from Joyce back to 
the appellant, but there was no such transfer. If the appel- 
lant is right this business can go on for ever, however much 
the character of the neighbourhood may change. Parliament 
cannot have intended that. 

[Lusn J. Then the appellant could never have sold the 
goodwill or disposed of it by will 7] 

Yes, but subject to the risk of refusal by the local 
authority to permit the establishment of the business in 
the new hands. 

“Person”? in the middle of s. 112 means the person who 
established the business. 

Sect. 19, sub-s. 1, of the Public Health (London) Act, 1891 
(54 & 55 Vict. c. 76), dealing with the same subject matter 
‘seems to make it clear that in that Act change of proprietorship 
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means change of business, the words being “If any person (A) 
establishes anew”’ a business. 


Avory J. The appellant in this case was convicted of 
having unlawfully established at certain premises in Crewe 
an offensive trade—namely, the trade of rag and bone 
dealer—without the consent in writing of the urban 
authority, contrary to s. 112 of the Public Health Act, 1875. 
My judgment is limited to the facts of this particular 
case, and I do not pretend to deal with the hypothetical 
cases suggested in argument, which may require further 
consideration. 

The facts found are that the appellant established the 
trade of rag and bone dealer at the premises in question in 
April, 1908, and that he personally carried it on down to 
August 30, 1918. On that date he let the premises to a man 
named Joyce on a yearly tenancy, Joyce covenanting not to 
carry on any business on the premises other than that of 
rag and bone dealer. Joyce carried on that business until 
June 24, 1920. The appellant did not sell the business to 
Joyce, and Joyce paid him nothing except rent. Since 
June 24, 1920, the appellant has carried on the business 
himself, although the corporation refused him permission on 
September 1, 1920. 

The contention on behalf of the respondent, which found 
favour with the justices, was that the appellant, when he 
resumed possession of the premises in June, 1920, was, within 
the meaning of s. 112 of the Public Health Act, 1875, 
“establishing” an-offensive trade. It is to be observed 
that he was not charged with carrying on the business under 
the second part of the section. I do not say that it would have 
made any difference for this purpose if he had been so charged 
having regard to the decision of this Court in Butchers’ Hide, 
Skin and Wool Co. v. Seacome. (1) 

The date charged in the information was September 14, 
1920, no doubt as being subsequent to the date when the 
appellant was refused permission to reopen. 


(1) [1913] 2 K. B. 401. 


2K. B. KING’S BENCH DIVISION. 


The question is, did the appellant in September, 1920, 
establish this trade ? It was not one of the trades specifically 
mentioned in the Act, but was subsequently brought within 
its operation by an order which was made before September, 
1920. The whole question is whether the justices could find 
in law that the appellant established this trade in September, 
1920. In my opinion they could not. I think he established 
it in April, 1908, and that it remained and continued an estab- 
lished trade right up to the date in respect of which the appel- 
lant was charged ; consequently it was not established after 
the making of the order which brought this trade within the 
operation of the Act. In my view the decision of this Court 
in Butchers’ Hide, Skin, and Wool Co. v. Seacome (1) covers 
this case in principle, although the point in that case was 
not precisely the same. In that case the question was, where 
the trade had been established before an order was made 
under the Act of 1907, bringing the particular trade within 
the operation of the Act of 1875, whether a person could be 
convicted of carrying on that trade after the order came into 
operation, and it was held that he could not, because the 
words “‘carrying on” in s. 112 of the Act of 1875 were 
governed by the words “so established.” The Court held 
that as the business had been established before the material 
date the person could not be convicted. In other words the 
Court in that case took the same view as we are taking. If 
the business in the trade has continued on the same premises 
without any break in the continuity of the trade such as would 
justify a finding as a matter of fact that a person had estab- 
lished a new trade, it remains the old established trade. 

I have said that my judgment is limited to the facts of this 
case, and I do not express any opinion as to the effect of 
premises being closed for a considerable period, or of a 
different business being carried on therein for a short period. 
In such cases it might be open to a tribunal to find that the 
trade had been abandoned. In this case I think the justices 
were wrong, and the appeal must be allowed and the conviction 


quashed. 
(1) [1913] 2 K. B. 401. 
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Lusu J. I agree. In order to see whether an offence 
has been proved one must look at the precise terms of s. 112 
and consider what was the real purpose of the enactment. 
What the section. prohibits is the establishing of certain 
offensive trades without permission, and it specifies certain 
offensive trades. I think the intention of the Legislature was 
to prohibit the introduction into a district of an offensive trade 
without the written consent of the local authority. If, therefore, 
any one is proceeded against under s. 112 he would give a per- 
fectly sufficient answer if he showed that he had not introduced 
the offensive trade, but that on the contrary he had found it 
already established, and that it had been created before he 
was concerned with it. That, in my view, is what the section 
plainly says. It does not deal with the proprietorship of 
the business at all, but with the particular trade, and if all 
that the person charged has done is to carry on what has 
been already introduced, he has committed no offence under 
the section. Most serious consequences would follow if we 
gave effect to the argument for the respondent. A man 
starts a manufacture similar to but not identical with soap 
boiling, which is one of the offensive trades enumerated in 
s. 112, at a time when it is quite legitimate to do so. 
After he has expended a large sum in laying down plant, the 
local authority for good reasons declares this particular industry 
to be an offensive trade. If that argument is correct the man 
who has expended the money in starting this legitimate business 
finds himself deprived of the benefit of the goodwill, and in 
possession of a business which he can no longer transfer to 
anybody else either by contract or will. Unless the section 
in plain terms has said so I should be slow to hold that that 
is what it means. In my opinion the first part of the section 
only refers to the first establishment of the trade without 
the consent of the local authority, and has no reference to 
the carrying on of the trade, while the second part deals 
with the carrying on of a business so established without the 
consent of the local authority. Mr. Montgomery for the 
respondent says that if our judgment is in favour of. the 
appellant the trade on these premises may go on for all time 
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without the local authority being able to interfere ; but I 
may point out that when s. 112 was passed it did not make 
legitimate the carrying on of a trade which is a public 
nuisance. All that the section did was to empower the local 
authority to stop the establishing of a trade which might 
not amount to a nuisance. 


SANKEY J. I agree, and I desire to confine my judgment 
to the findings of the justices set out in para. 8 of the case. 
[His Lordship read them.] It was contended for the respond- 
ent that this is a question of fact, but I do not think the 
justices stated this case on any question of fact. They state 
that in their opinion there was a break in the continuity of 
the business carried on by the appellant prior to 1918, and 
that he had subsequently restarted it in 1920, and had then 
established the offensive trade within the meaning of s. 112 
of the Public Health Act, 1875. The justices did not find 
nor, do I think, did they mean to find that the trade had 
ceased during the time the appellant was away; the word 
they used was “business.” In passing it may be noted 
that the word “business” does not occur in the first part 
of s. 112; it is not used until one comes to the general words. 
The section imposes a penalty for establishing the trade 
without permission and a further penalty for carrying on a 
business in the trade so established without permission. 
In my view the facts as found do not constitute the offence 
within the meaning of the Act. of establishing an offensive 
trade in September, 1920, after the making of the order 
which brought this particular trade within its operation, 
and I think that’a question of law is raised by the justices. 
It is to be observed that in the corresponding section of the 
old Public Health Act, 1848 (11 & 12 Vict. c. 63), s. 64, the 
words are “the business... . shall not be newly established,” 
and in s. 19, sub-s. 1, of the Public Health (London) Act, 
1891, the words are “If any person (a) establishes anew ” 
the business. 

In these circumstances I think that the justices were wrong, 

‘and that the appeal must be allowed. 
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Avory J. I meant to add that, as pointed out by Pick- 
ford J. in Butchers’ Hide, Skin, and Wool Co. v. Seacome (1) 
the local authority can, under the provisions of s. 51, sub-s. 2, 
of the Public Health Acts Amendment Act, 1907, make by-laws 
with respect to any trade which is an offensive trade under 
gs. 112 of the Public Health Act, 1875, whether established 
before or after the passing of the Act. 


Appeal allowed. 


Solicitors for appellant: Foster Grave & Co., for Philip 
Baker & Co., Birmingham. 
Solicitors for respondent: Sharpe, Pritchard & Co., for 


H. S. K. Feltham, Crewe. 
W. L. ip, 1B} 


WELLESLEY v. WHITE. 


Landlord and Tenant—Dwelling-house—‘‘Order” for Recovery of Possession— 
Consent Order—Application to rescind Order—* House ’—Adjoining 
Buildings and Garden—Increase of Rent and Mortgage Interest (Restric- 
tions) Act, 1920 (10 & 11 Geo. 5, c. 17), s. 5, sub-s. 3; s. 12, sub-ss. 1, 2 
(c) (202.). 


The Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, 
s. 5, sub-s. 3, provides: “‘ Where any order or judgment has been made 
or given before the passing of this Act, but not executed, and, in the 
opinion of the Court, the order or judgment would not have been made 
or given if this Act had been in force at the time when such order or 
judgment was made or given, the Court may, on application by the 
tenant, rescind or vary such order or judgment in such manner as the 
Court may think fit for the purpose of giving effect to this Act” :— 

Held, that that sub-section applies only to an order or judgment 
made or given in invitum as regards the tenant, and not to an order 
or judgment made or given by consent of the parties. 

The Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, 
s, 12, sub-s. 2, proviso iii., enacts that “for the purposes of this Act, any 
land or premises let together with a house shall, if the rateable value of the 
land or premises let separately would be less than one quarter of the 
rateable value of the house, be treated as part of the house, but, subject 


(1) [1913] 2 K. B. 401, 410. 
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to this provision, this Act shall not apply to a house let together with 
land other than the site of the house ” :— 

Semble, per Lush J., that in that proviso the term “ house” may 
include, besides the actual dwelling-house, the adjoining outbuildings, 
stable and garden. 


APPEAL from Basingstoke County Coart. 

The defendant, White, a miller, was the tenant of a holding 
in the county of Southampton, known as Dipley Mill, on a 
tenancy from year to year at the yearly rent of 30/. The 
holding comprised, (i.) a dwelling-house with an outhouse, 
detached stable, and small garden, an adjoining mill and 
granary, both communicating with the house by connecting 
doors, but the mill not being on the same level as the house, 
and a piece of water, and (ii.) a grass field or meadow. The 
rateable value of the house, garden, and other buildings was 
201., and of the field 4J. 15s. In June, 1919, the plaintiff, 
Wellesley, who had purchased the freehold, served upon the 
defendant a notice to quit the holding at Christmas, 1919. 
The defendant, not having complied with that notice, the 
plaintiff brought an action of ejectment against him in the 
county court. On May 31, 1920, the action came on for 
hearing. The defendant was unable to claim the protection 
of the Increase of Rent Acts which were then in force, inasmuch 
as the letting included land—namely, the field, which was 
not within the curtilage of the dwelling-house, and therefore, 
he could not then resist the plaintiff’s claim. 

The parties accordingly entered into an agreement or 
compromise to the effect that the defendant should give up 
possession of the field forthwith in consideration of his being 
allowed to retain possession of the house, buildings and garden 
until September 29, 1920, and that the rent should be appor- 
tioned accordingly, the terms of the compromise being 
indorsed on behalf of the parties upon the papers in the case. 
With the consent of both parties an order in the terms of the 
compromise was then made by the county court judge. 

On July 2, 1920, the Increase of Rent, &c. (Restrictions), 
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Act, 1920, came into force, which by s. 12, sub-s. 2 (c), applies 


‘to a house where either the annual amount of the standard 
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rent or the rateable value does not exceed, elsewhere than in 
the metropolitan police district, and in Scotland, 781, 

The defendant gave notice dated August 13, 1920, of an 
application to the county court under s. 5, sub-s. 3, of the Act 
of 1920 to rescind the above-mentioned consent order on the 
ground that since that order he had become entitled to protec- 
tion under that Act, inasmuch as if the land and premises 
which had been let together with the house were let separately 
from it the rateable value of the land and premises would be 
less than one quarter of the rateable value of the house, 
and, therefore, under s. 12, sub-s. 2, proviso (iii.), of that Act 
the land and premises should be treated as part of the house. 

On August 23, 1920, the county court judge dismissed the 
application on the ground that he was not satisfied that the 
rateable value of the said land and premises, if let separately, 
would be less than one quarter of that of the house. 

The defendant appealed. 


J.H.Y. Radcliffe (H. P. St. Gerrans with him) for the defend- 
ant, appellant. The county court judge ought, under s. 5, 
sub-s. 3, of the Increase of Rent, &c. (Restrictions), Act, 1920(1), 
on the application of the defendant, to have rescinded the 
previous order for possession, Inasmuch as that order would 
not have been made if that Act had been in force at the time 
when it was made. The property comprised in the holding 
would as a whole have constituted a dwelling-house to which 
that Act applied, as to which, under s. 5, sub-s. 1, an order 
for possession could not have been made. The term “‘ house ”’ 
in s. 12, sub-s. 2, of that Act is net limited, as the county 
court judge apparently thought, to the actual dwelling-house, 
but includes premises connected with it. Here the dwelling- 
house along with the other buildings and garden constituted 
the “house.” The rateable value of the land—namely, 
the field—let together with the house is, as appears from the 
rate book, less than one quarter of the rateable value of 
the house, and therefore under proviso (iii.) (2) of that 


(1) The terms of the sub-section (2) The terms of the proviso are 
are set out in the headnote. set out in the headnote. 
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sub-section, that land must be treated as part of the house. 
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and as it comes, as regards locality and rent, within clause (c) 
of the sub-section, it is to be deemed to be a dwelling-house 
to which the Act applies, as to which no order or judgment for 
recovery of possession shall be made or given except in certain 
special cases which it is not here material to consider : 
see s. 5, sub-s. 1. 

Gilbert Stone for the plaintiff, respondent. The county 
court rightly dismissed the defendant’s application under 
s. 5, sub-s. 3, of the Act of 1920, (1) to rescind the order for 
recovery of possession of the demised premises. 

Not only was that order properly made under the Acts then 
in force, but it would have been properly made even under 
the Act of 1890 if that Act had then been in force. That Act 
by s. 12, sub-s. 2, proviso (iii.) (2), does not apply to a house 
let together with land or premises other than the site of the 
house, unless the rateable value of the land or premises if 
let separately would be less than one quarter of the rateable 
value of the house, in which case it may be treated as part of 
the house. In that sub-section the term “ house” means 
the actual dwelling-house only and does not include other 
premises more or less closely connected with it or within the 
same curtilage. In the present case the term must be limited 
to the dwelling-house itself, and does not comprise the 
outhouse, stable, mill buildings, garden, piece of water, or 
field, all of which are to be regarded as land or premises let 
together with the house. There is no evidence to show that 
the rateable value of these lands or premises, if let separately, 
would be less than one quarter of the rateable value of the 
house, and therefore they cannot be treated as part of the 
house, and the house must be regarded as one to which the 
Act does not apply. 

The finding of the county court judge that the rateable 
value of the land or premises let together with the house 
would not, if they were let separately, be less than a quarter 


(1) The terms of the sub. section (2) The terms of the proviso are 
are set out in the headnote. set out in the headnote. 
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of the rateable value of the house was a finding of fact, and 
as it was not unsupported by evidence, it ought not to be 
disturbed. Ins. 5, sub-s. 3 (1), the word “may” is to be read 
as “may ” and not as “shall,” and the sub-section gives the 
county court judge a discretion to rescind the existing order 
and apply the provisions of the new Act, or not to do so, 
as it thinks right : Taylor v. Faires. (2) 

Further, an order by consent is not an “ order ”’ within the 
meaning of s. 5, sub-s. 3 (1), of the Act, and therefore as the 
order for recovery of possession of the premises was made by 
consent of the defendant, the county court judge had no 
jurisdiction under that sub-section to rescind or vary it. 

Radcliffe in reply. The term “order” in s. 5, sub-s. 3, 
applies to an order made with the consent of the tenant as 
well as to an order made against his will, and the Court has 
jurisdiction under that sub-section to rescind or vary an 
order of either of these classes. A consent order is no less 
an order of the Court than an order made without consent. 
If it is disobeyed, it is equally enforceable by execution. 
The sub-section is intended to enable the tenant to apply 
for protection against any order of the Court whether made 
by consent or not. If the present Act had been in force 
the defendant would not have consented to the order in 
question, and the Court would not have made it. 

The term “ house ”’ in s. 12, gsub-s. 2, means that for which 
the rent is paid, or which has a rateable value. Here the 
rent is paid for the actual dwelling-house together with the 
adjoining buildings and the garden; and the rateable value 
is assigned to the dwelling-house together with these other 
premises. 


Lusu J. This case raises questions of a somewhat puzzling 
character relating to the construction of provisions in the 
Increase of Rent, &c. (Restrictions), Act, 1920. The plaintiff 
let to the defendant property which comprised a mill with an 
adjoining mill house and small garden, and also a field or 


(1) The terms of the sub-section (2) [1920] W. N. 349. 
are set out in the headnote. 
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that action was pending. The defendant was not protected 
by the Increase of Rent Acts which were then in force, because 
they did not apply to the property in question, and he could 
not have successfully resisted the plaintiff's claim. The 
parties entered into a compromise, the defendant agreeing 
to give the plaintiff immediate possession of the field, in 
consideration of the plaintiff allowing him to remain in occu- 
pation of the mill, house and garden, until September 20, 
1920. The county court judge then made an order with 
the consent of the parties in the terms of the compromise. 
It is true that effect was given to the compromise by the 
judge’s order, but the order was not made in invitum as 
regards the defendant who had agreed to it. Subsequently, 
the Act of 1920 came into force, and the premises which were 
then let to the defendant were within its protection. By 
the consent order, however, the defendant was bound to give 
up possession of the premises in September, 1920. The only 
course he could take with a view to escaping that obligation 
was to make an application under s. 5, sub-s. 3, of the Act. 
[His Lordship read that sub-section. (1)] 

One of the questions raised is whether the term “ order ”’ 
or “judgment” in that sub-section applies to an order or 
judgment which has been made by consent of the parties. 
In my opinion it does not. It seems to me that the power 
to review a previous order which the sub-section gives to 
the Court, is only given in respect of an order which the 
Court after consideration of the circumstances and in the 
exercise of its judicial discretion has made in invitum as 
regards the tenant. To say that the sub-section gives the 
Court power to review an order which has been made by 
consent of the parties would be to say in effect that it is 
empowering the Court to alter a compromise which the parties 
themselves have agreed to. The sub-section presupposes that 
the judge has exercised his own mind in the making of the 
order which he is asked to rescind or vary. In the present case 


(1) The terms of the sub-section are set out in the headnote. 
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the order which the judge was asked to review was not in 
substance an order which had been made by him, or as to 
which he had ever had occasion to inquire whether it was 
just and fitting that it should be made. The order was to 
all intents and purposes made by the parties themselves. 
That being so, I think that this case is not one to which the 
sub-section applies. To my mind this construction of the 
sub-section. does no injustice to the defendant. I cannot see 
that a person who has entered into a bargain to give up an 
advantage in consideration of obtaining some other benefit 
has any right to ask that he should be relieved from his 
bargain by later legislation. The mew Act which has 
come into force since the consent order in question was 
made enables a tenant who has been turned out of his 
holding by the Court against his will to obtain relief; but 
here the tenant in effect turned himself out. On the ground 
that the consent order in question is not an “order” 
within s. 5, sub-s. 3, I think that this appeal should be 
dismissed. 

The other question that has been raised is whether in a 
case like the present in which the letting comprises a dwelling- 
house and other premises adjoining it, the term “house ”’ 
in s. 12, sub-s. 2, proviso (iii.) (1), includes, besides the actual 
dwelling-house, the adjoining premises with the result, as the 
defendant contends, that in this instance, the whole should be 
deemed a dwelling-house to which the Act applies, or whether 
the term is limited to the actual dwelling-house only. 
Although it is unnecessary for me to express any opinion upon 
that question, having regard to the conclusion at which the 
Court has arrived upon the first question, yet I may say that 
Iam disposed to agree with the defendant in thinking that in 
that proviso the term “house ”’ has the wider meaning and 
applies not only to the dwelling-house, but also to the adjoining 
buildings and the garden. 

I base my judgment, however, upon the ground that an 
order by consent is not an order within the meaning of s. 5, 
sub-s. 3. 


(1) The terms of the proviso are set out in the headnote. 
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McCarpiz J. When this action was brought it was clear 
that the demised premises were excluded from the protection 
of the Increase of Rent Acts which were then in force by s. 2, 
sub-s. 2, of the Act of 1915, inasmuch as they included land 
which was not within the curtilage of the dwelling-house. 
On May 31, 1920, the action came on for trial before the county 
court judge, and before it was actually heard by him the 
parties came to an agreement, the defendant consenting to 
give up the meadow at once, and the plaintiff consenting that 
the defendant should remain in possession of the buildings 
until September, 1920, the rent to be apportioned accordingly, 
and that agreement was indorsed on behalf of both parties 
upon the papers in the case. The parties having voluntarily 
entered into an agreement involving mutual concessions, 
the judge, accepting that agreement, made an order in the 
same terms, and no other order. He expressed no opinion, 
exercised no discretion, and did not act in invitum as regards 
either party, but merely put the agreement on the record of 
the Court. A contract was thus made between the parties 
which passed without alteration into a record of the Court. 
Afterwards in July, 1920, the present Act was passed. The 
defendant then made an application to the county court judge 
under s. 5, sub-s. 3, of that Act to rescind the order. The 
judge refused the application on a ground which may well 
be open to argument. 

The first question, however, is whether the judge had any 
power under that sub-section to rescind or vary the order. 
I agree with my Lord in thinking that the sub-section con- 
templates that the order or judgment made before the passing 
of the Act, which the Court is asked to rescind or vary, is an 
order or judgment which expresses the opinion of the Court 
itself as to the matter to which itrelates, and which was made in 
invitum as regards the tenant, and not merely for the purpose 
of carrying out a compromise between the parties. It cannot, 
I think, have been intended that the judge should entertain 
an application under the sub-section in respect of an order 
or judgment made by consent, because if he did so he would 
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but to set aside the bargain which the parties had voluntarily 
entered into for valuable consideration. To take an illus- 
tration. Suppose that in the present case by the agreement 
embodied in the consent order the landlord in consideration 
of the tenant giving up possession of part of the premises 
at once, not only granted him the privilege of staying on 
in the house for a time but also gave him a sum of 1001. as 
compensation, could it be said that the judge had power 
to set aside the arrangement between the parties and direct 
that the landlord should give possession of the premises to 
the tenant and that the tenant should repay the money to the 
landlord 2? It seems to me that s. 5, sub-s. 3, is not intended 
to apply to a case of that kind, but only to a case where the 
order embodies the independent opinion of the judge and 
has been made in invitum as against the tenant. 

I desire to reserve consideration of the difficult question 
which arises under s. 12, sub-s. 2 (c), and proviso (iii.). 


Appeal dismissed. 


Solicitors for appellant: Walker & Rowe, for L. T. Close, 
Camberley. 
Solicitor for respondent: R. F. H. King, for H. Wills 


Chandler, Basingstoke. 
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[IN THE COURT OF APPEAL] C. A. 


BOYNTON anp Oruers v. THE COMMISSIONERS FOR Preiss 99 - 


THE ANCHOLME DRAINAGE AND NAVIGATION. _ May il. 


[1918. B. 1030.] 
[GREAT GRIMSBY DISTRICT REGISTRY.] 
[1918. B. 10.] 


Statutory Body—Public Authority—Drainage Commissioners—Powers and 
Duties—Construction and Maintenance of Drains—Discretion or Obli- 
gation—Negligence—Breach of Duty—Ancholme Level Drainage Acts— 
7 Geo. 3, c. 98—42 Geo. 3, c.116—6 Geo. 4, c. clav.—Continuing Injury— 
Public Authorities Protection Act, 1893 (56 & 57 Vict. c. 61), s. 1. 


By various statutes Commissioners were appointed for the purpose of 
draining certain low-lying lands with powers of rating the owners thereof 
to defray expenses necessary for perfecting the drainage. One of the 
statutes provided that the Commissioners “shall and may and are hereby 
fully empowered to make ... . alter, and maintain, or order and cause 
to be made . . . . altered, and maintained, and from time to time to be 
repaired and kept in repair, all such cuts, drains . . . . and works . : 
as they ... . shall think necessary and convenient.’’ Another statute 
provided that the Commissioners ‘‘shall have full power and authority, 
and they are hereby required .... to make... . alter, amend and 
maintain, or cause to be made, . . . . altered, amended, and maintained, 
and from time to time repaired and kept in repair, all such cuts, drains 
. ... and other works... . as shall in the judgment of themselves, 
and of ....any.... engineer to be from time to time appointed 
. ... be proper and necessary.” 

In pursuance of their powers the Commissioners in 1916 opened up an 
old river bed. In the year 1858 they diverted the course of another river 
and constructed a drain, known as the east drain, parallel to the course 
of this river. These works were done with a view to draining certain 
jands owned or occupied by the plaintiffs. The work of opening up the 
old river bed was done as the engineer to the Commissioners thought 
necessary and convenient, but it was done negligently. The east drain 
was from time to time cleansed as the engineer thought necessary, but 
it was not cleansed thoroughly or often enough. As the result of these 
defaults the plaintiffs’ lands were flooded and injured. In an action by 
the plaintiffs against the Commissioners :— 

Held, that the statutes did not merely confer a discretion upon the 
Commissioners as to the maintenance and repair of works executed by 
them, but imposed a duty upon them to maintain and repair the works 
until they should be abandoned, and that, not having performed this 


duty, the Commissioners were liable. 
One of the statutes provided that if any person should sustain damage 
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or injury in his lands by any neglect or default of the Commissioners by 
reason of any alteration made by them on account of the works to be 
made by virtue of the Act, then, if the Commissioners and the party 
injured should not agree touching the damages, the Commissioners should 
ascertain the damages by a jury to be empanelled and returned as 
therein provided and give judgment for the party aggrieved as therein 
directed. 

Held, that this enactment did not apply where liability was disputed, 
and that the jurisdiction of the Court was'not ousted thereby. 

By s. 1 of the Public Authorities Protection Act, 1893, ““Where... - 
any action, prosecution, or other proceeding is commeneed in the United 
Kingdom against any person for any act done in pursuance, or execution, 
or intended execution of any Act of Parliament, or of any public duty or 
authority, or in respect of any alleged neglect or default in the execution 
of any such Act, duty, or authority, the following provisions shall have 
effect: (a) the action, prosecution, or proceeding shall not lie or be 
instituted unless it is commenced within six months next after the 
act, neglect, or default complained of, or, in case of a continuance of 
injury or damage, within six months next after the ceasing thereof”... . 

Held, that this section afforded no defence to the Commissioners 
inasmuch as the injury and damage were continuing. 

Judgment of Greer J. reversed. 


APPEAL from the judgment of Greer J. in an action tried. 
before the learned judge without a jury at the Lincoln Assizes. 

The plaintiff Mrs. Boynton was the owner, and the plaintiffs. 
T. Raby and J. Hardy were the joint lessees, of South Gulham 
Farm; which included certain fields within the Level of 
Ancholme in the county of Lincoln numbered 10, 14, 18, and 
300 upon the map which was used at the trial. 

The defendants were a body whose constitution powers and 
duties were defined by the three Acts of Parliament mentioned 
below. 

Fields 14, 18, and 300 were drained by means of field drains 
emptying into a drain or ditch alongside a road known as 
Owersby Lane. The water from this ditch was then conveyed 
through a culvert passing under Owersby Lane into a field 
in a neighbouring farm. This field was known as Mickledale 
and was numbered 285. Field 10 was similarly drained by 
field drains leading into an open drain between fields 10 and 14.. 

The plaintiffs brought this action for damages against the 
defendants, alleging that the defendants had omitted to 
repair and cleanse the drain or drains in field 285 which 
received the water from fields 14, 18, and 300 through the 
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culvert under Owersby Lane, and that the defendants by 
this default had caused fields 14, 18, and 300 to become 
flooded and water-logged. With regard to field 10 they 
alleged that the northern part of it was flooded by the same 
cause; but as to other part lying to the south-west they 
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alleged additional defaults of the defendants causing the Soetinres 


- flooding of this portion. 

The facts were as follows: In the year 1865 the Old 
Ancholme River received the drainage from fields 14, 18, 
and 300, and it was cleansed and maintained by the Com- 
missioners. In that year one Davy, who was the tenant of 
field 285, connected the end of the culvert under Owersby 
Lane with a newly constructed underground drain, and 
partially filled up the Old Ancholme. The filling up of the 
Old Ancholme in field 285 and the substitution of the new 
drain were reported to the Commissioners by their then 
engineer on March 15, 1865. They took no objection, but 
they never adopted the new drain as one of their drains. It 
was always treated like the culvert under Owersby Lane as a 
private drain belonging to the landowner. The Old Ancholme 
was not completely filled up, but was left as a depression in 
the land in which occasionally some water collected and 
ran along the bed in a northerly direction. It ceased to be 
used as a drain by the Commissioners in 1865. In January, 
1914, the owner of fields 14, 18, and 300 made a complaint 
of the flooding of these lands. In 1915 the engineer of the 
Commissioners was requested to report on the matter. He 
recommended four alternative schemes, one of which was to 
reopen the filled up channel of the Old Ancholme. This 
was done in the summer of 1916 by workmen employed by 
the Commissioners who made a grip or channel in the 
depression which was all that remained of the Old Ancholme. 
The work of restoring the condition of the Old Ancholme to 
make it suitable for carrying away the drainage water from 
the culvert under Owersby Lane was not done with reasonable 
care and skill ; if the engineer had given the matter reasonably 
careful consideration he would have made a deeper grip than 
‘he did. In 1916 and 1917 the flooding continued, and in 1918 
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further work was done by the Commissioners’ workmen and 
a channel was made which went down to the lowest level of 


~ the culvert under Owersby Lane. This caused a temporary 


improvement in the drainage of the fields, but, as there was 


> no protection of the bed of the Old Ancholme, it got trodden 


down by cattle in places and obstruction was thus caused to 
the flow of such water as got through the culvert. 

The additional damage to the south-west portion of field 10 
was caused in this wise: At the time when the Commissioners 
were constituted the New River Ancholme was in existence. 
Its course was west of the Old River where it passed South 
Gulham Farm, the water from which would naturally find 
its way into the Old River. In or before the year 1858 the 
Commissioners caused the New River to be altered. They 
diverted its course so as to bring it to the east of the Old 
River and cut off the Old River from South Gulham Farm. 
They also constructed parallel to the course of the New River 
a drain known as the East Drain. They made this drain for 
the purpose of carrying out their statutory duties in respect 
of the drainage of the Ancholme Level, and they maintained 
it for the purpose, among others, of receiving and carrying 
away the waters from the ditch between fields 10 and 14 into 
which field 10 itself drained. From 1912 to 1919 the East 
Drain was not properly cleansed and consequently it failed 
to carry off the drainage which it received from the ditch 
and from field 10. The cleansing was not done often enough 
and was not thoroughly done when it was done; but it was 
done as often as the engineer thought necessary. The effect 
of this failure to cleanse the drain properly was that the 
bottom was raised, the water in rainy weather rose more 
frequently above the level of the outlet of the culvert and 
remained above that level for longer periods than it would 
have done if the drain had been properly cleansed, and serious 
damage was thereby done to the lands and crops in field 10. 

The powers and duties of the defendants and the purposes 
for which they were incorporated were declared by the 
following statutes :— 


By an Act of 1767 (7 Geo. 3, c. 98) intituled An Act for 
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the more effectual draining the lands lying in the Level of 
Ancholme in the County of Lincoln, and making the River 


Ancholme navigable from the River Humber, at or near a 


place called Ferraby Sluice, in the County of Lincoln, to the 
town of Glamford Briggs; and for continuing the said navi- 
gation up or near to the said River, and from thence to Bishop 
Briggs in the said County of Lincoln; after reciting that 
the Level of Ancholme in the County of Lincoln extending 
from the River Humber to Bishop Briggs, containing many 
thousand acres of land, had been for several years drowned 
with water to the great damage and loss of the inhabitants 
and owners of lands within the said Level, and that the drain- 
ing of the lands lying in the said Level and making the River 
Ancholme navigable, as therein mentioned, would be of great 
utility to the public, and tend to the considerable benefit 
and advantage of the owners of lands within the said level ; 
it was enacted that the several persons therein named and 
their successors, to be elected as therein mentioned, should 
be and they were thereby appointed Commissioners for drain- 
ing the said lands lying in the said Level of Ancholme, and 
for making the said River navigable, and for putting the 
powers contained in the Act into execution. 

By s. 11 of this Act it was further enacted that for the 
better draining, preserving, and keeping dry the low grounds 
and carrs in the said Level, the said Commissioners “... . shall 
and may and are hereby fully empowered ... . to make, 
dig, erect, set up, remove, alter, and maintain, or order and 
cause to be made, dug, erected, set up, removed, altered, 
and maintained, and from time to time to be repaired and 
kept in repair, all such cuts, drains, sewers, sluices, ditches, 
banks, clows, engines, and works, within, upon, or through 
any of the lands or grounds within the said Level, or in and 
through any part thereof; and to make tunnels under any 
ways, roads, or drains, of such depth, height, or wideness, 
and in such manner, order, and form, as they . . . . shall think 
necessary and convenient; or to purchase any clows, or other 
works, which they shall think fit or proper for accomplishing 
the drainage and other purposes by this Act intended; and 
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shall and may dig, take, and carry away loam, clay, gravel, 
stone, or any other material, for the making, carrying on, 
perfecting, altering, or repairing any of the works intended 
by this Act, in, from, or out of, the grounds of any person 
or persons adjoining or lying near to the said works, or any of 
them, (not being a house, orchard, garden, yard, planted 
walk, or avenue to a house) as and where they shall judge 
most convenient, making satisfaction to the proprietor or 
proprietors thereof for the same, and the damages he, she, 
or they, shall thereby sustain.” 

By s. 13 the Commissioners were authorized and required to 
tax the owners and occupiers of, and all the carrs or low lands 
within the limits of, the said Level with such yearly rates and 
taxes as to them should seem requisite and necessary for the 
purpose of effecting the drainage, not exceeding 2s. 6d. an 
acre for every acre. By s. 22 the Commissioners were directed 
to make a new sluice in the River Ancholme, near Ferraby 
Sluice, for stemming the tides, not less than 40 ft. wide and 
of sufficient height with double pointing doors towards the 
Humber to shut out the flow of the tides ; and to erect proper 
staunches not being in the main drain commonly known as 
the New River Ancholme which should be shut occasionally 
as the Commissioners or their surveyors should direct, for 
the purpose of navigation and retaining fresh water in dry 
seasons for the use of cattle and for scouring the outfall of 
the River Ancholme into the River Humber ; and to proceed 
to cause the River Ancholme to be widened and deepened 
from the sluice upwards in such manner and according to 
such dimensions as the Commissioners or their surveyors 
should think proper and convenient. 

Sect. 38 was as follows: ‘‘ If any person or persons, bodies 
politick or corporate, at any time after the said Commissioners, 
or any person or persons employed or authorized by them, 
shall have begun to carry this Act into execution for making 
the said drainage and navigation, or shall have completed the 
same, shall happen to sustain any damages or injury in his, 
her, or their lands, grounds, or hereditaments, for which 
they shall have had no recompence or satisfaction, by any 
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neglect or default of the said Commissioners, or their agents, C.A. 
workmen, or servants, or by reason of any alteration which 1920 
shall be made by them, or any or either of them, on account pBoywron 
of the works to be made by virtue of this Act; then, and in Pate oe 
every such case, if the said Commissioners, or any five or Dratwacz 
more of them, and the parties by whom such damages shall Sree ares, 
have been sustained, shall not agree touching such damages, COMMIS: 
the said Commissioners . . . . shall inquire of, and ascertain, 
such damages, by a jury to be impanelled and returned as 
aforesaid, and give judgment for the party or parties 
aggrieved, who shall recover the same accordingly, in the same 
manner and form as the damages and recompences are hereby 
appointed to be assessed and adjudged for any lands, tene- 
ments, or hereditaments which shall be in any wise made use 
of, cut, or damnified, in the execution of any the works by 
this Act directed and authorized.” 

By an Act of 1802 (42 Geo. 3, c. 116) intituled “ An Act 
for altering and enlarging the powers of ”’ the aforesaid Act 
of 7 Geo. 3, after reciting that the surplus fund arising from 
taxes and tolls, after paying interest on mortgage debts had 
become very insufficient for the purpose of completing the 
works intended and of repairing the sluice, locks, bridges, 
and other works of drainage already executed whereby several 
of the works had become very defective ; and that in times of 
rain the River Ancholme and other works of drainage were 
insufficient to contain and convey the flood waters thereof, 
by reason whereof the lands lying in the said Level were subject 
to be frequently overflowed, and additional outlets and other 
works were necessary for rendering the drainage effectual, 
for which purposes it was expedient that an additional sum 
of money should be raised and that the powers of the said 
Act should be altered and enlarged: Therefore it was enacted 
by s. 1 that the lands rated under the earlier Act should be 
charged with such additional or further sum as should be 
assessed by the Commissioners and should be paid and 
collected as directed by the former Act. Sect. 2 provided 
that such additional outlets and other works as the Com- 
missioners should order or direct should be made and executed 
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according to a plan made for the purpose by John Rennie, 
or such other engineer as the Commissioners should appoint. 
By s. 10: the Commissioners were authorized and required to 
elect an assessor or assessors for ascertaining the proportions 
of the assessments raised under the Act, to be charged on 
the lands within each parish. By s. 13 the assessor or 
assessors were directed and authorized to ascertain and 
award the proportions of the assessments raised under 
the Act to be charged with respect to the lands then rated, 
‘‘ as well for defraying the expences of obtaining this Act as for 
and towards the execution of the said additional outlets and 
other works and improvements before mentioned, and also 
the future repairs and support thereof, and other expences 
incident to the superintendence and support of the said 
drainage respectively,” and to have regard in so doing to 
the further degree of benefit or improvement which the lands 
respectively would be likely to receive by means of the works 
above the present state of drainage. By s. 18 the Commis- 
sioners were authorized and required further to assess and 
charge the owners of the lands and the lands proportionately 
according to the assessment with such further sums as to them 
should seem “requisite and necessary for defraying the 
charges and expences of maintaining and repairing the works 
of the said drainage ”’ and the salaries of such persons as might 
be necessary for the due execution thereof, and all other 
charges and expenses incident to or attending the said drainage. 

By an Act of 1825 (6 Geo. 4, c. clxv.), which recited the 
earlier Acts and was passed for the purpose of altering and 
enlarging the powers conferred by them, it was enacted by 
s. 8 as follows :-— 

“The Commissioners . . . . shall have full power and 
authority, and they are hereby required from time to time, 
and at all times hereafter .... to make, dig, erect, set up, 
remove, alter, amend and maintain, or cause to be made, 
dug, erected, set up, removed, altered, amended, and main- 
tained, and from time to time repaired and kept in repair, 
all such cuts, drains, sewers, sluices, ditches, dams, banks, 
cloughs, outlets, engines, tunnels, bridges, and other works, 
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within, upon, or through any of the lands or grounds within 
the said Level, or in and through any part thereof, as shall 


in the judgment of themselves, and of John Rennie Civil 


Engineer, or any other engineer to be from time to time 
appointed in his stead as hereinafter mentioned, be proper 
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within the said level, and for continuing the navigation of 
the river Ancholme to Bishop Briggs.” 

The judgment of the learned judge after an exhaustive 
statement of and comment upon the facts continued as 
follows :— 

“The defendants contended that they were not liable in 
law for the damage caused to field 10 through the insufficient 
cleansing of the East Drain and the damage caused to 
fields 14, 18, and 300 by the inadequacy of Mr. Davy’s drain 
down to 1916 or by the insufficiency of the measures they 
took in 1916 to restore the drainage by the Old Ancholme 
River, on the following grounds :— 

(1) that the statutes under which they exercised their 
jurisdiction left it to their discretion to take such measures 
by way of original construction or maintenance and repair as 
they thought necessary and convenient, or such as in their 
judgment and that of their engineer should be proper and 
necessary for completing the drainage of the lands, and that 
Parliament had expressly left these matters to their judgment, 
and that they had done all that they and their engineer 
deemed to be reasonably necessary : 

(2) that as a matter of law they could not be sued for 
mere non-feasance : 

(3) that if the plaintiffs had any remedy it was by 
assessment of damages by a jury under s. 38 of the Act 
of 1767: 

(4) that if they were liable at all they were only liable in 
respect of their defaults or breaches of duty committed during 
the six months preceding the issue of the writ by s. 1 of the 
Public Authorities Protection Act, 1893. (1) 

“In January, 1916, the Commissioners and their engineer 


(1) See headnote. 
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decided that it was necessary, proper, and convenient to 
open out the Old Ancholme River sufficiently to enable it 
to receive and carry away the drainage from a culvert under 
a road known as Owersby Lane, and they left it to their 
engineer to decide the extent to which the Old Ancholme 
Road (1) should be opened up across Mickledale. The 
engineer did in 1916 such work as in his judgment was 
sufficient to carry out the decision of the Commissioners, 
and took such measures as he thought necessary and 
convenient and did such work as he judged to be reasonably 
necessary for completing the drainage of such parts of 
fields 14, 18, and 300 as are within the Level of Ancholme, 
but in my opinion his judgment was erroneous and such as 
a reasonably careful and skilful engineer should not have 
arrived at. 

“ As regards the cleansing of the East Drain I think the 
Commissioners decided that the amount of cleansing that 
was necessary, convenient, and proper was that which their 
engineer should from time to time decide upon as necessary, 
convenient, and proper in his judgment, and that he did all 
that was necessary, convenient, and proper in his judgment ; 
but I think his judgment was erroneous and such as a 
reasonably skilful engineer should not have arrived at. 

“As regards fields 10, 14, 18, and 300 it is necessary to 
consider the proper interpretation of the sections of the 
statutes which define the powers and duties of the Com- 
missioners.” The learned judge then read s. 11 of the Act of 
1767 and s. 8 of the Act of 1825 and continued: “Giving 
the best consideration I can to the matter I have come to 
the conclusion that these clauses are drawn in such a way 
as purposely to leave the decision as to all matters necessary, 
convenient, and proper for the drainage of these levels in the 
hands of the Commissioners, who are an unpaid body of 
trustees. The effect of these provisions in my judgment is 
to leave to the statutory body of unpaid Commissioners the 
power to decide what drains and other works should be 
undertaken and maintained for the purpose of draining the 


(1) Sic ; guaere River. 
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lands in question. There is no absolute duty imposed on 
them to make all such drains and other works as shall in 
fact be proper and necessary for thé drainage of the lands. 
I have no right to substitute my own for their judgment as 
to what was necessary, proper, or convenient to be done 
either by way of original construction or by way of main- 
tenance. They are by their statutes constituted the sole 
judges, and, whether they and their engineer have decided 
rightly or wrongly, it is in my opinion impossible to say that 
they have committed any breach of their statutory obligations 
so long as they have carried out their own decisions and the 
joint decisions of themselves and their engineer. It follows 
that my judgment must be in favour of the defendants on the 
grounds stated and it is unnecessary for me to consider the 
other points raised by the defendants.” 

In order to save a new trial in the event of his judgment 
being reversed, the learned judge assessed the damage done 
by flooding during the six years before the issue of the writ 
as follows: As to field 10: for loss of crops 198/. and for 
permanent damage to the soil 401. As to fields 18 and 300, 
for loss of crops from ineffectual drainage before the work 
was done by the defendants in 1916 he assessed the damage 
at 321. 10s., but held that this damage was not attributable 
to the defendants but to Mr. Davy’s private drain which the 
defendants had never taken over. The damage occasioned 
by inefficient work done in 1916 he assessed at 95]. and 101. 
for damage to the soil. As to field 14, for loss of crops through 
ineffective draining before the work was done by the defend- 
ants in 1916 he assessed the damage at 63/. but held that 
this damage was not attributable to the defendants as 
above stated. The damage occasioned by inefficient work 
done in 1916 he assessed at 36/. and 10/. for damage to the 
soil. 

Judgment was accordingly entered for the defendants. 

The plaintifis appealed. 


Macmorran K.C., Dyer K.C. and J. N. Emery for the 
appellants. The learned judge took a wrong view of the 
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obligation imposed upon the respondents by the Acts of 1767 
and 1825. By s. 11 of the earlier Act the Commissioners 


“shall and may and are hereby fully empowered ” to make 


and maintain or cause to be made and maintained and from 
time to time to be repaired and kept in repair all such cuts, 
drains, sewers and ditches as they shall think necessary and 
convenient. The effect of this section is to confer upon 
the Commissioners a discretion as to what cuts, drains, sewers 
and ditches shall be made, and possibly a discretion as to 
whether and when the use of a cut, drain, or sewer should 
be discontinued ; but when a cut, drain, or sewer is being 
made it must be made with due care and skill, and when it 
has been made, and while it is in use, it must be maintained 
and kept in repair. The repair and maintenance of works 
in use is not left to the discretion of the Commissioners. 
Their obligation in this respect is absolute, as was the 
obligation in Rex v. Marshland Smeeth and Fen District 
Commissioners.(1) This obligation is imposed in clearer 
terms by s. 8 of the Act of 1825. The Commissioners “ shall 
have full power and authority and are hereby required” from 
time to time to make, ‘“‘ amend and maintain ”’ or cause to 
be made amended and maintained, ‘‘ and from time to time 
repaired and kept in repair” all such cuts, drains, etc., as 
shall in the judgment of themselves and of their engineer be 
proper and necessary. Again the making of a drain may be 
discretionary, but the maintenance thereof when made and 
while in use is obligatory. The defendants have failed both 
in their duty to do necessary work with reasonable skill and 
care and in their duty to keep in repair works that have been 
made and are in use. The work of reopening the channel 
of the Old Ancholme River was negligently done, with the 
result that fields 14, 18, and 300 and portion of field 10 have 
been flooded. The East Drain has not been properly cleansed, 
with the result that it has become choked and has caused the 
flooding of the other portion of field 10. An action lies for 
doing that which the Legislature has authorized, if it be 
done negligently : Geddis v. Bann Reservoir Proprietors (2); 


(1) [1920] 1 K. B. 155. (2) (1878) 3 App. Cas. 430, 456. 
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and for neglecting those duties which the Legislature has 
imposed : Mersey Docks Trustees v. Gibbs. (1) 

[Sanitary Commissioners of Gibraltar v. Orfila (2) and 
_ Robinson v. Workington Corporation (3) were also cited. ] 

The Public Authorities Protection Act, 1893 (4), is no 
protection to the respondents, inasmuch as the injury and 
damage caused by their neglect and default are continuing : 
Earl of Harrington v. Derby Corporation (5); Hague v. Doncaster 
Rural Council (6); Attorney-General v. Lewes Corporation (7); 
Rex v. Marshland Smeeth and Fen District Commissioners. (8) 

T. Hollis Walker K.C. and Sandlands for the respondents. 
When a public body is constituted by statute for the per- 
formance of certain acts, the nature and extent of the power 
conferred or the obligation imposed must be ascertained from 
the particular statute of incorporation. The statute may 
impose an absolute obligation to do the acts; or it may merely 
give a discretion to do or abstain from doing the acts according 
as the statutory body judges necessary or convenient. The 
powers conferred by the statutes in this case are discretionary. 
The object of the Legislature was to enable some of the 
owners of these low-lying lands to enter upon the lands of 
other owners and construct such sewers and drains as should 
seem to be for the general benefit of all the owners. The 
Commissioners are in effect the owners themselves. Such 
works as they shall think “necessary and convenient,” in 
the words of s. 11 of the Act of 1767, or such as shall in the 
judgment of themselves or their engineer be “ proper and 
necessary ” in the words of s. 8 of the Act of 1825 are to be 
constructed, repaired, and maintained; not such works as 
the Court or a jury may think necessary and proper or con- 
venient. The view of the Commissioners as to what works 
are ‘‘ necessary and convenient ” or “ proper and necessary ”’ 
must be bounded by the line beyond which rates levied upon 
the owners cease to be a benefit and become a burden. As 


(1) (1866) L. R. 1 H. L. 93. (5) [1905] 1 Ch. 205, 227. 
(2) (1890) 15 App. Cas. 400. (6) (1908) 73 J. P. 69. 
(3) [1897] 1 Q. B. 619. (7) [1911] 2 Ch. 495. 


(4) See headnote. (8) [1920] 1 K. B. 155. 
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long as a drain seems to them necessary and convenient so 
long they are bound to maintain and repair it, but no longer. 
The state of their funds may make it inconvenient, even though 
they might think it desirable, to continue maintaining and 
repairing or cleansing the drain. 

If the statutes impose an obligation and the Commissioners 
have been guilty of a default, their liability is limited by s. 1 
of the Public Authorities Protection Act, 1893. (1) The 
injurious acts are intermittent and consist of occasional 
flooding at various times and seasons. The appellants can 
recover only in respect of flooding which had happened 
within six months before the issue of the writ: Carey v. 
Bermondsey Borough (2); Lumley’s Public Health (3) citing 
English v. Metropolitan Water Board. (4) 

A special tribunal is provided by s. 38 of the Act of 1767 
for assessing and awarding damages to persons who sustain 
injury to their lands by the neglect or default of the Com- 
missioners. The appellants’ remedy, if any, is by way of 
recourse to that tribunal and not by action at law. 

Macmorran K.C. in reply. 

Cur. adv. vult. 


May 11. The following written judgments were 
delivered : 


Bankes L.J. The respondents are a statutory body 
created by an Act of 7 Geo. 3 for the purpose (inter alia) 
of draining certain lands lying in the Level of Ancholme in 
the county of Lincoln. The action was brought by the appel- 
lants for damages for alleged breaches on the part of the 
respondents of their statutory duties, as a consequence of 
which the appellants’ lands were flooded and damaged. 
At the trial questions both of fact and law were raised. In a 
very careful and exhaustive judgment the learned judge who 
tried the case has disposed of all questions of fact, and has 
also dealt with the question of damages in such a way as to 


(1) See headnote. (4) [1907] 1 K. B. 588; 76 L. J. 
(2) (1903) 67 J. P. 447. (K. B.) 361, 365. 
(3) 8th ed. (1914), vol. i, p. 971. 
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save the parties the expense of any. further inquiry into 
damages. The learned judge has found the facts in the 
appellants’ favour. He has found that part of the flooding 
complained of was caused as a result of the silting up of the 
Kast Drain, and that another part of the flooding was caused 
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as a result of the insufficient reopening of the course of the Navicatron 


Old Ancholme River in field No. 285. In regard to these 
two matters he further finds as follows: “In January, 1916, 
the Commissioners and their engineer decided that it was 
necessary, proper, and convenient to open out the Old 
Ancholme River sufficiently to enable it to receive and carry 
away the drainage from the culvert under the Owersby Lane, 
and they left it to their engineer to decide the extent to which 
the Old Ancholme Road (1) should be opened up across 
Mickledale. The engineer did in 1916 such work as in his 
judgment was sufficient to carry out the decision of the 
Commissioners, and took such measures as he thought 
necessary and convenient, and did such work as he judged 
to be reasonably necessary for completing the drainage of 
such parts of fields 14, 18, and 300 as are within the Level 
of Ancholme, but in my opinion his judgment was erroneous, 
and such as a reasonably careful and skilful engineer should 
not have arrived at.” 

Upon the facts so found the learned judge gave judgment 
for the respondents, because he came to the conclusion that 
upon the true construction of the two material sections of 
the statutes regulating the powers and duties of the respond- 
ents they “are drawn in such a way as purposely to leave 
the decision as to all matters necessary, convenient, and proper 
for the drainage of these levels in the hands of the Com- 
missioners, who are an unpaid body of trustees. The effect 
of these provisions in my judgment is to leave to the statutory 
body of unpaid commissioners the power to decide what 
drains and other works should be undertaken and maintained 
for the purpose of draining the lands in question. There is 
no absolute duty imposed on them to make all such drains 
and other works as shall in fact be proper and necessary for 

(1) Sic. 
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the drainage of the lands. I have no right to substitute my 
own for their judgment as to what was necessary, proper, or 
convenient to be done either by way of original construction 
or by way of maintenance. They are by their statutes 
constituted the sole judges, and, whether they and their 
engineer have decided rightly or wrongly, it is in my opinion 
impossible to say that they have committed any breach of 
their statutory obligations so long as they have carried out 
their own decisions and the joint decisions of themselves and 
their engineer.” 

A similar view with regard to the construction of the 
material statute in that case was taken by Pollock B. in 
Forbes v. Lee Conservancy Board.(1) He expresses his view 
in these words: “ The fair result of what can be said upon 
both sides of the question appears to me to be this: that the 
Legislature has, partly for the purpose of the construction 
of new cuts and partly for the purpose of maintaining the 
navigation of an ancient navigable river, created a body of 
trustees without giving them any property in the river, or 
right to levy tolls for the use of it, and has vested in this body 
large and important powers, including the power at their 
discretion to remove obstructions and impediments to the 
navigation, and that although the trustees would be respon- 
sible in damages to one injured by any misfeasance committed 
by them, or by any non-feasance where the duty imposed was 
imperative, they are not liable where the matter in respect of 
which the non-feasance is alleged is one which comes 
within the scope of their discretion, and as to which 
they are the persons whose express duty it is to say 
whether the act should or should not be done.’ Though 
each case where it is sought to make a statutory authority 
responsible for damage caused by any act or omission on its 
part must depend upon the language of the particular statute 
setting up the authority, there are I think certain general 
rules which are applicable to all cases. One of these rules is 
to be found in the statement of the law by Lord Blackburn 
in his speech in the case of Geddis v. Bann Reservoir 

(1) (1879) 4 Ex. D. 116, 121. 
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Proprietors (1): ‘‘ For I take it, without citing cases, that it 
is now thoroughly well established that no action will lie for 
doing that which the Legislature has authorized, if it be done 
without negligence, although it does occasion damage to 
any one; but an action does lie for doing that which the 
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think that if by a reasonable exercise of the powers, either 
given by statute to the promoters, or which they have at 
common law, the damage could be prevented it is, within 
this rule, ‘ negligence ’’ not to make such reasonable exercise 
of their powers. I do not think that it will be found that 
any of the cases (I do not cite them) are in conflict with that 
view of the law.” In the case of Levingston v. Lurgan 
Guardians (2) Whiteside C.J. says: ‘‘ Upon the ultimate 
decisions in these two cases, Mersey Docks Trustees v. Gibbs (3) 
and Coe v. Wise (4), it must, I think, be now taken as estab- 
lished: first, that unless the provisions of the Legislature, 
by express enactment, or necessary implication otherwise 
determine, an action for such a wrong as that which is the 
subject of the present suit lies against a corporation, or public 
trustees acting gratuitously for public purposes; secondly, 
that they are not exempted by the Legislature from this 
liability, because the legislative provisions which regulate 
them do not provide funds out of which the damages 
recovered in an action against them can be paid.” In 
Gilbert v. Corporation of Trinity House (5) Day J. lays down 
the rule in these general terms: “ The law is plain that who- 
soever undertakes the performance of, or is bound to perform, 
duties—whether they are duties imposed by reason of the 
possession of property, or by the assumption of an office, 
or however they may arise—is liable for injuries caused by 
his negligent discharge of those duties. It matters not whether 
he makes money or a profit by means of discharging the duties, 
or whether it be a corporation or an individual who has 
undertaken to discharge them. It is also immaterial whether 


(1) 3 App. Cas. 430, 455. (4) (1864) Ue Rel Beit: 
(2) (1868) I. R. 2C. L. 202, 219. 5B. & 8. 440. 
(3). LR sr Es 93: (5) (1886) 17 Q. B. D. 795, 799. 
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the person is guilty of negligence by himself or by his servants. 
If he elects to perform the duties by his servants, if in the 
nature of things he is obliged to perform the duties by 
employing servants, he is responsible for their acts in the same 
way that he is responsible for his own.”’ 

Upon the facts as found by the learned judge there is much 
to be said for the view that upon these general principles the 
respondents could be held liable for the damage complained 
of by the appellants, because the reopening of the course of 
the Old Ancholme River was in substance the making of a 
new work by the respondents under the authority of Parlia- 
ment, which work was negligently executed ; and with regard 
to the cleansing of the East Drain it was a duty undertaken 
by the respondents under their statutory powers, which they 
negligently performed. It is not necessary however to decide 
this appeal on these grounds, because I am not able to take the 
same view of the construction of the material sections of the 
statutes of 1767 and 1825 as was taken by the learned judge. 
In my view the discretion vested in the respondents, or in the 
respondents jointly with their engineer, is a discretion as to 
what work shall be executed, and probably as to what works 
shall be wholly abandoned. When once a work has been 
made, and until it is abandoned as part of the drainage system, 
both statutes appear to me to place the respondents under 
the express obligation to maintain and repair it. For these 
reasons I am of opinion that on this part of the case the appeal 
succeeds. 

It is said however that even assuming this view to be correct, 
the action is not maintainable, because the statute of 1767 
creates an exclusive remedy to which the appellants must 
have recourse. I do not agree with this construction of the 
material section, which appears to me to apply only to an 
assessment of damage where the liability is not in dispute. 
The section deals only with an inquiry and ascertainment 
of damages by a jury and the entry of judgment for the party 
aggrieved. 

The last point taken by the respondents has reference to 
the application of the Public Authorities Protection Act> 
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1893. It is contended for the respondents that the case is 
not one where the injury or damage has been continuing, 
because the floods complained of have not been continuous, 
but only intermittent, and that as a consequence only the 
damage occasioned within six months of the commencement 
of the action can be recovered. Our attention was not 
specially called to any evidence bearing upon this point, 
but I notice that the learned judge has awarded damages not 
only for the damage to crops, which may be of an intermittent 
nature, but for injury to the soil, which in the case of con- 
stantly recurring floods would be continuous. As therefore 
the negligent acts or omissions on the part of the respondents 
and the damage resulting therefrom appear to have been 
continuous during the whole period for which the learned 
judge has awarded damages, I think this point fails also. 
The appeal is allowed and the judgment for the respondents 
set aside and judgment entered for the appellants—I have 
not included the amount, because it may be a matter for 
discussion—with costs here and below. 


Scrutton L.J. The question in this case is whether on 
certain facts found by Greer J. there is any legal liability on 
the Commissioners for the Ancholme Navigation in respect 
of certain flooded lands in the Level of Ancholme. 

The judge below in his very careful and accurate judgment 
finds two causes of flooding: (1.) that as to field 10 the water 
did not run away owing to accumulation of sand ‘in the East 
Drain blocking up the mouth of an old culvert draining 
between fields 10 and 14. He finds this to be due to inade- 
quate cleansing of the East Drain—cleansing not done often 
enough, and not thoroughly done, though it was done as the 
engineer to the Commissioners thought necessary. (2.) As 
to fields 18 and 300, that they were flooded because the Old 
Ancholme River which had once received the drainage from 
these fields, but had been partially filled up, was not opened 
up to a depth sufficient to drain them, though the Com- 
missioners had ordered their servants to reopen the old 
channel. The judge finds that this failure to open to a 
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sufficient depth was due to lack of reasonable care and skill 
on the part of the Commissioners’ engineer, though he did 
what he honestly thought was sufficient. On these findings 
the defendants argued, and the judge has found, that 
no liability was imposed on them by their special Acts, 
as they and their servants had done what they honestly 
thought was sufficient, and the matter was left to their 
discretion. 

There is no doubt that there is a class of statutes where 
public bodies perform duties for the consequences of which 
there is no liability if they honestly use their discretion in 
performing them. Forbes v. Lee Conservancy Board (1) is 
an instance of this discretionary duty, as are some of the 
decisions under the Lunacy Acts. The tendency at one time 
was to free unpaid bodies of public trustees from such liability, 
as in Sutton v. Clarke.(2) But this view of the liability 
of public bodies was rendered very difficult by the decision 
of the House of Lords in Mersey Docks Trustees v. Gibbs (3), 
in which the previous cases were exhaustively reviewed. 
It is not profitable to consider cases decided on different 
statutes, as the question turns on the language of the particular 
statute in each case. In my view, where a duty to do a work 
is imposed by statute on a corporate body, there will generally 
follow a liability to pay damages caused by negligence in 
doing that work. But it turns on the statute in each case. 
In Coe v. Wise (4) the Commissioners for the Middle Level 
of the Fens were held liable for negligence in making and 
maintaining a drain, the statute containing a clause that they 
“shall make and maintain” the drain in question. The 
same result followed from the same language in Collins v. 
Middle Level Commissioners. (5) In the present case by s. 8 
of the Act of 1825 the Commissioners were “required ”’ to 
maintain and keep in repair all such drains as they or their 
engineer should think proper or necessary for completing 
the drainage of the lands lying in the Ancholme Level. I 


(1) 4 Ex. D. 116. (4) L. R. 1 Q. B. 711; 5B. &S. 
(2) (1815) 6 Taunt. 29. 440. 


(3) L. R. 1H. L. 93. (5) (1869) L. R. 4C. P. 279. 
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desire to reserve the question whether, if the Commissioners 
decided not to make a particular drain, they could be held 
liable for damages following from that decision ; but I am of 
opinion that where they have decided to make a particular 
drain, negligence in maintaining or repairing it, which causes 
damage, gives a cause of action against the Commissioners. 
The section of the Act of 1767 which gives a particular remedy 
against the Commissioners for damages sustained by any 
neglect or default of the Commissioners, their agents, 
workmen, or servants, appears to recognize this liability. 
I therefore cannot agree with the view of the judge below 
that this is one of the discretionary class of statutes where an 
action does not lie against Commissioners who have themselves 
or by their servants exercised, but negligently exercised, 
their discretion. 

Since I wrote this judgment, and, I believe, since my brothers 
have written their judgments, our attention has been called 
to a decision of the Irish Court of Appeal in Bohan v. 
Clements.(1) In that case also the Court of Appeal in 
Ireland have imposed a liability on trustees of drainage works 
for negligence in not maintaining a drain. The words of the 
statute are somewhat different, and the facts found in the 
special case on which the decision proceeded are also somewhat 
different, but as far as I have been able, in the time at my 
disposal, to consider the case, it appears to agree with the 
conclusions at which we, without knowing of the existence 
of the decision in the Irish Court of Appeal, have arrived. 

The second point taken was that a remedy was given by 
the clause of the statute referred to—namely, a claim to a 
jury presided over by five of the Commissioners accused of 
negligence. It was said that this was‘a case of a new statute 
giving a new remedy, which alone could be pursued: see 
per Lord Esher in Reg. v. Essex County Court Judge. (2) 
I am not clear that this applies where the new remedy is in 
a different clause from that creating the liability: see per 
Charles J. in Reg. v. Hall (3), approving Ashhurst J. in Rex v. 


(1) [1920] 21. R. 117. (2) (1887) 18 Q. B. D. 704, 707. 
; (3) [1891] 1 Q. B. 747, 767. 
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Harris. (1) But I think an examination of the section relied 
on shows that it is confined to the assessment of damage 
where liability is admitted. It cannot have been intended 
to make the persons accused of negligence the judges to 
direct a jury on the question of their liability ; at any rate I 
do not propose to oust the jurisdiction of the King’s Courts 
without clear words compelling me to do so; and here I 
find no such words. 

Lastly, it was said that the Public Authorities Protection 
Act, 1893, prevented an action being brought for damage 
accruing more than six months before the commencement of 
the action. The Act provides that in case of a continuance 
of injury or damage the action must be brought within six 
months after the ceasing thereof. The Court of Appeal in Carey 
v. Bermondsey Borough (2) held that these words meant, in case 
of continuance of the act which caused the damage. Where 
what is complained of is a continuing neglect to do something 
which may cause damage until the neglect is remedied, I 
think time does not begin to run till the neglect ceases. Here 
in one case there was neglect to clear out and repair a drain, 
the obstruction continuing; in the other case continuing 
neglect to reinstate an old drain, the obstruction not cleared 
out continuing and causing flooding. This statutory defence 
therefore fails. 

The damages recoverable on the assessment of the judge 
appear to be (I mention these figures provisionally so that 
counsel may check them): 238/. in respect of field 10, ice., 
481. plus 1501. plus 40/.; 105/. in respect of fields 18 and 300, 
i.e., 951. plus 101. ;. 461. in respect of field 14, i.e., 36. plus 
10l.; being 3897. in all, for which I think judgment should 
be entered for the appellants with costs here and below. 


Atkin L.J. When the issues raised in this case have been 
completely examined the matter in controversy is reduced 
to a small compass. In my opinion s. 8 of 6 Geo. 4, c. elxv., 
imposes upon the Commissioners an absolute obligation to 
maintain, repair, and keep in repair such drainage works as 

(1) (1791) 4 T. R. 202. (2) 67 J. P. 447. 
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in the judgment of themselves and their engineer are proper 
and necessary for the drainage of the Ancholme Level. It 
is clear from the evidence that both the Commissioners and 
their engineer considered both the East Drain and the old 
course of the Ancholme in field 285 to be proper and necessary 
works for such drainage. As long as the Commissioners and 
their engineer continued to consider these to be necessary 
works, the duty to keep them in repair existed; and I see 
nothing in the statute to limit that obligation to such repairs 
as the Commissioners and their engineer shall think fit. On 
this short ground I think that it follows from the findings of the 
learned judge that the appellants were entitled to succeed. 

I agree that the Public Authorities Protection Act, 1893, 
does not assist the defendants. On the narrowest con- 
struction of the Act damage accrued to the appellants from 
time to time by reason of the continuing omission of the 
defendants to maintain and keep in repair the works in 
question, and this would be a case of a continuance of injury 
or damage. As in such a case an action may be brought 
against a public authority within six months next after the 
ceasing of the continuing injury or damage, it seems plain 
that it can be brought at any time between the beginning and 
the ceasing thereof, always subject to the six years’ period of 
limitation. Even if the act or omission complained of were 
not continuing, but the injury resulted from single acts of 
the defendants—namely, the failure to use reasonable care 
in the one case in cleaning out the East Drain, and in the other 
in restoring the course of the Old Ancholme—yet I think that 
the negligent acts would be actionable, as the negligent 
performance of a statutory duty ; and the damage would be 
continuing, and the appellants could recover damages for 
the last six years. There would be a separate cause of action 
each time the appellants’ land was injured. “‘ A man stores 
water artificially, as in Fletcher v. Rylands (1); the water 
escapes and sweeps away the plaintiffs house; he rebuilds 
it, and the artificial reservoir continues to leak and sweeps 


(1) (1865) 3 H. & C. 774; Cam. fylands v. Fletcher (1868) L. R. 3 
‘Scace. (1866) L. R. 1 Ex. 265; H.L. H. L. 330. 
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c.A. it away again. Cannot the plaintiff recover for the second 
1920 house, or must he have assessed in his first damages the 
“Rorsron possibility of any further invasion of water flowing from the 
Ancuormm S#me reservoir ? That is a quotation from Darley Main 


Drawace Colliery Co. v. Mitchell.(1) Lord Halsbury thought it 
AND 


Navication unnecessary to supply the answer to his question. 
Commis- 


eronneae? I agree with what has been said in the judgments just 
atkm 33, delivered on the point as to the special remedy given by the 
first statute. 


I desire to add that it would have been impossible to deal 
thus shortly with this case, but for the masterly handling by 
the learned judge of the complicated issues which he had to 
try. As the result of his judgment the only question decided 
by him capable of subsequent controversy is the question of 
construction, on which I have felt bound to give effect to a 
different view. 

Appeal allowed. 


Solicitors for appellants : Neave, Morton & Co., for 
Wilkin & Chapman, Grimsby. 

Solicitors for respondents: Collyer-Bristow & Co., for Hett, 
Hett & Davy, Brigg. : 


(1) (1886) 11 App. Cas. 127, 133, 134. 
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[IN THE COURT OF APPEAL] C. A. 


H. AND C. SMITH, LIMITED ». GREAT WESTERN ,,, °°, 


RAILWAY COMPANY. Nov. 15. 


Railway — Carriage of Goods — Special Contract — Owner’s Risk — Wilful 
Misconduct—Loss of Goods—Inference from Conduct. 


Certain traders delivered to a railway company a parcel containing 
six pairs of boots of the value of 101. 11s. 6d. and weighing 19 lbs. for 
carriage by the company from Birmingham to Wilton, near Salisbury, 
on the terms that the company should not be liable for loss, damage, 
misconveyance, misdelivery, delay or detention except upon proof that 
the loss, damage, &c., arose from the wilful misconduct of the company’s 
servants. The parcel was never delivered to the consignee. When 
nineteen days had passed the traders wrote to the company to complain 
and were told that their complaint would have immediate attention. 
They heard no more for three months. Then in answer to a letter from 
their solicitor asking by whom and when the parcel was or should have 
been handled and what had become of it, they were told that the matter 
should receive immediate attention. A fortnight later the solicitor 
wrote threatening proceedings unless he received by return of post some 
account of what had happened to the parcel, and the company replied 
that the reason of the delay in the case was that the whole of the papers 
had been lost in transit, and that as soon as possible a definite reply would 
be given. A week later the traders brought an action in the County 
Court. In answer to interrogatories the defendants stated that inquiries 
had been made but that they had no knowledge as to whether the parcel 
had been dispatched from Birmingham or received by their servants at 
Wilton; that there was no record of its having been so received; and 
that they believed that it was lost, that it never arrived at Wilton, and 
was never delivered or tendered to the consignee. At the trial in the 
County Court the defendants offered no evidence, but contended that they 
had no case to answer, inasmuch as no evidence of wilful misconduct had 
been given against them :— 

Held, by Bankes and Scrutton L.JJ. (Atkin L.J. dissenting), that the 
plaintiffs had failed to prove that the loss of the parcel arose from the 
wilful misconduct of the defendants’ servants, 

Curran vy. Midland Great Western Ry. Co. of Ireland [1896] 2 I. R. 183 
considered. 

Judgment of Divisional Court affirmed. 


Apprat from the judgment of a Divisional Court on appeal 
from the County Court of Warwickshire holden at Birmingham. 
The plaintiffs had entered into an agreement in writing 
with the defendants for the carriage of goods. It was headed 
“General agreement for perishable and other goods to be 
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carried by passenger train or by other similar service at 
owner’s risk.” It contained the following clause: “In 
reference to the above we request that all goods for which 
there are alternative rates by passenger train or other similar 
service delivered by us or on our account at any of your 
stations for carriage by railway may be carried at the lower 
rate (where and so long as such rate exists) except when 
specially consigned at the higher rate; and in consideration 
of your charging such lower rate we agree to relieve you from 
all liability for loss, damage, miSconveyance, misdelivery, 
delay or detention of or to such goods or a trader’s truck or 
sheet (if any) containing or covering them, except upon 
proof that such loss, damage, misconveyance, misdelivery, 
delay or detention arose from the wilful misconduct of your 
servants.” .... 

On July 5, 1919, the plaintiffs brought the action against 
the defendants in the county court. The particulars of 
claim stated that “On February 15, 1919, the plaintiffs 
delivered to the defendants one parcel containing six pairs 
of men’s boots in order that the same might be carried for 
reward and delivered by the defendants to the consignee, 
H. Daniels, 1 North Street, Wilton, Salisbury, Wilts. The 
defendants so received the said goods but they did not carry 
them or so deliver them but wholly failed to deliver and lost 
them in consequence whereof the plaintiffs have been deprived 
of the said goods and have lost their value, 101. lls. 6d.”’ 

The following facts appeared: The parcel of boots was 
properly packed and addressed to H. Daniels, 1 North Street, 
Wilton, Salisbury. _It contained six pairs of men’s boots 
of the value of 101. lls. 6d. and weighed 19 Ibs. It was 
delivered to the defendants at Birmingham on February 14, 
1919. The railway collecting sheet was signed by a man 
named Moss who was the servant collecting for the defendants. 
The parcel was traced to the defendants’ collecting office at 
Snow Hill Station, Birmingham, but no further. It was 
never delivered to the consignee. On March 4 the plaintiffs 
wrote to the defendants describing the parcel and saying 
“The above are contents of parcel handed to you February 15. 
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Moss signs; addressed Mr. H. Daniels, 1 North Street, 
Wilton, Salisbury, Wilts, but has not been delivered to 
addressee ; apparently lost in transit. Your early settlement 
will oblige.” 

The defendants replied on March 5: “ Your letter of the 
4th inst. in reference to parcel consigned to Daniels of Wilton 
has been received and the matter shall have immediate 
attention.” In June the plaintiffs placed the matter in the 
hands of their solicitor who wrote to the defendants on June 6 
mentioning the plaintiffs’ claim and adding: ‘‘I understand 
my clients have already communicated with you on the matter, 
and that the parcel was properly packed and handed to your 
company’s servant whose receipt my clients hold for the same. 
Will you please let me know by whom and when the said 
parcel was or should have been handled and what has become 
of it as it is necessary for my clients to make a claim against 
your company in respect of its non-delivery.” 

The defendants replied on June 7: “ Your letter of the 
6th inst. in reference to Messrs. H. C. Smith’s claim 101. 11s. 6d. 
has been received and the matter shall have immediate 
attention.” On June 27 the plaintiffs’ solicitor wrote : 
“Referring to my letter of the 6th inst. and to your acknow- 
ledgment dated the 7th inst., unless I hear from you by return 
of post with some account of what has happened to this parcel 
I shall institute proceedings without further notice.” On 
June 28 a letter was written on behalf of the defendants : 
“T regret to inform you that the reason of the delay in this 
case is because the whole of the papers have been lost in transit. 
The case is however being worked up again and as soon as 
possible a definite reply shall be given. Yours faithfully 
8. F. Johnson.” On July 5 Mr. Johnson wrote again asking 
for a copy of the letter of March 4; and on July 7 the 
plaintiffs’ solicitor wrote sending the copy asked for and 
adding: “I may say however that as the matter was not 
settled I have already issued a county court summons. It 
is a pity you have lost the papers. Apparently no more 
care was taken of these than of the parcel, the value of which 


my clients are claiming.” 
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The plaintiffs administered certain interrogatories which 
were accepted as formal interrogatories by consent. In their 
answer to the first interrogatory the defendants admitted 
that they had received the parcel. The second interrogatory 
and the defendants’ answer thereto were as follows: “On 
what date and at what time was the parcel referred to in the 
first interrogatory: (a) dispatched by the defendants to 
Birmingham ? (b) received by the defendants their servants 
or agents at Wilton? (c) delivered or tendered by the 
defendants their servants or agents to the consignee ?”’ The 
answer was “Inquiries have been made, but the defendant 
company have no knowledge or means of knowledge :— 
(a) as to whether the said parcel was dispatched from 
Birmingham ; (b) as to whether the said parcel was received 
by the defendant company, their servants or agents at Wilton : 
there is no record of such receipt ; (c) as there is no record 
of the said parcel being received at Wilton, it is believed 
the same is lost, never arrived at Wilton, and was never 
delivered or tendered to the consignee.”” The defendants’ 
affidavit of documents made no mention of any documents 
as having been in the defendants’ possession but which could 
not be produced because they were lost; it stated that the 
defendants had in their possession or power a number of 
documents including a consignment note undated; letters 
written by the plaintiffs to the defendants between August 22, 
1918, and April 15, 1919; and letters written in May, 1919, 
from the plaintiffs’ solicitor to the defendants and from the 
defendants themselves and their solicitor to the plaintiffs’ 
solicitor. 

At the trial in the county court the plaintiffs proved the 
terms of the contract of carriage and proved that the goods 
had been properly packed and delivered on their premises 
to the defendants’ servant, and they proved the correspondence 
set out above, and put in the answers to the first and second 
interrogatories. The defendants called no evidence, but 
submitted that there was no case for them to answer as no 
evidence of wilful misconduct had been given against them. 

The county court judge decided in favour of the plaintiffs. 
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He concluded his judgment with these words: ‘I must 
look at the whole of the circumstances which may be equally 
consistent with one or more theories. If any one of these 
theories is adopted which would relieve the railway company 
from liability under the contract the claim certainly could 
not succeed, but if there is evidence strongly preponderating 
in favour of one of those theories which in the absence of 
reasonable explanation by the company would fix them with 
liability, I am entitled to act upon it. There is, in my 
opinion, evidence here which justifies me in finding as I do 
wilful misconduct on the part of the defendants, and I direct 
accordingly that judgment shall be entered for the plaintiffs 
for the amount claimed.” 

On appeal the Divisional Court (Salter and Roche JJ.) 
reversed this judgment and entered judgment for the 
defendants. 

The plaintiffs appealed. 


Rk. A. Willes for the appellants. This is the case which 
was left open by Scrutton L.J. in Smith v. Midland Ry. 
Co. (1). The whole parcel has disappeared. That is prima 
facie evidence of wilful misconduct on the part of the 
respondents: Curran v. Midland Great Western Ry. Co. of 
Ireland. (2) The respondents called no evidence to rebut 
this presumption of fact; such replies as they condescended to 
make to inquiries were very unsatisfactory ; for example, that 
they had lost all the papers relating to the parcel, a statement 
which is not borne out by their affidavit of documents. So 
far from rebutting, their conduct corroborates the presumption. 
The Court must look at all the facts in the case, including 
the fact that no explanation is forthcoming from the persons 
who have the means of knowledge. If those facts make 
it probable that misconduct rather than mishap caused the 
loss of this parcel, the county court judge was justified, if 
indeed he was not bound, to find for the appellants: 
Vaughton v. London and North Western Ry. Co. (3); Mitchell 


(1) (1918) 88 L. J. (K. B.) 868, 871. (2) [1896] 21. R. 183. 
(3) (1874) L. R. 9 Ex. 93. 
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v. Glamorgan Coal Co. (1); Fleet v. Johnson. (2) If there is 
any evidence to support the finding of the county court 
judge the finding must, stand. ; 

Disturnal K.C. and Bartley for the respondents. The 
appellants cannot succeed unless they prove a loss by the 
wilful misconduct of the respondents. The evidence is quite 
consistent with a loss by theft by some person not a servant 
of the respondents, or by misdelivery through inadvertence. 
The appellants only attempt to prove misconduct after the 
loss of the goods. They fail to do even this; but if they 
succeeded it would not avail them. The facts in Curran’s 
Case (3) may have warranted the inference drawn by 
Palles C.B. that the pigs were at the date of the writ alive 
and in the possession of the defendants. If so, only one 
conclusion was possible. Each case must depend on its 
own facts, and the facts in the present case are very different 
from those in Curran’s Case. (3) 

R. A. Willes in reply. 

Cur. adv. vult. 


Nov.15. The following written judgments were delivered: 


Bankes L.J. In this case the plaintiffs in the action appeal 
against a decision of the Divisional Court reversing the judg- 
ment of the county court judge in their favour. The claim 
was for the value of a parcel of boots consigned by the 
appellants by the respondents’ railway from Birmingham to 
Wilton. The parcel never arrived, and the appellants 
contend that the county court judge was right in deciding 
that they had given sufficient evidence to justify his finding 
in their favour. Mr. Willes has argued the appellants’ case 
with great thoroughness and ingenuity but he has failed to 
satisfy me that his clients are entitled to succeed. Some of 
the points which he raised are not, in my opinion, open to 
him, having regard to the form of the action, and the way 
in which the case for the appellants was presented in the 
county court. The parcel was delivered to the railway 


(1) (1907) 23 Times L. R. 588. (2) (1913) 6 B. W. C. C. 60. 
(3) [1896] 2 I. R. 183. 
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company for carriage at owners’ risk upon the terms of a 
special contract entered into between the appellants and the 
railway company. This contract provides that in considera- 
tion of the conveyance of goods by passenger train at the 
lower rate the consignor agrees to relieve the railway company 
from all liability for loss, damage, misconveyance, misdelivery, 
delay or detention of the goods, except upon proof that such 
loss, damage, misconveyance, misdelivery, delay or detention 
arose from the wilful misconduct of the railway company’s 
servants. 

[After referring to two points which counsel for the 
appellants had argued but which the Court held were not 
open to him, not having been raised in the county court, 
the Lord Justice proceeded :] 

I pass now to consider the point which was taken in the 
county court, and which both the county court judge and the 
Divisional Court have considered and given judgment upon. 
It is whether the evidence laid by the appellants before the 
county court judge was such as to justify an inference that 
the parcel was lost owing to the wilful misconduct of the 
railway company’s servants. If there was evidence upon 
which the learned county court judge could properly draw 
that inference this Court cannot interfere with his decision. 
The learned judge, in my opinion, directed himself quite 
correctly when in discussing the various theories which might 
account for the loss of the parcel he said: “If there is evidence 
strongly preponderating in favour of one of such theories 
which, in the absence of reasonable explanation by the 
company, would fix the defendants with liability I am entitled 
to act upon it.” That legitimate inference from established 
fact is evidence for the purpose of applying the above direction 
to the present case is, I think, clear beyond doubt. See the 
observations of Lord Shaw in Kerr v. Ayr Steam Shipping 
Oo. (1),. and of Lord Loreburn in Swansea Vale (Owners) v. 
Rice (2), which were applied in the recent cases of Bird v. 
Keep (3) and Munro Brice & Co. v. Marten. (4) In Smith v. 


(1) [1915] A. C. 217, 233. (3) [1918] 2 K. B. 692. 
(2) [1912] A. C. 238, 239. (4) [1920] 3 K. B. 94. 
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Midland Ry. Co. (1) the appellants recently succeeded in this 
Court in discharging the onus of proving wilful misconduct by 
means of inferences from the facts there proved. Although 
the learned judge of the county court was undoubtedly 
entitled to draw inferences from the facts proved before him, 
the inferences must be such as could legitimately be drawn 
from the facts. If the facts are such that no reasonable 
man could draw a particular inference from them, or if the 
particular inference is such as to be equally consistent with 
non-liability and with liability, then the party who relies 
on the inference to discharge the onus of proof of establishing 
liability fails. See Wakelin v. London and South Western 
Ry. Co. (2); Pomfret v. Lancashire and Yorkshire Ry. Co. (3) 
In the last mentioned case the then Master of the Rolls 
states the rule thus: “‘ The burden, and the whole burden, 
of proving the conditions essential to the obtaining an award 
of compensation, rests upon the applicant and upon nobody 
else, and if he leaves the case in doubt as to whether those 
conditions are fulfilled or not, where the known facts are 
equally consistent with their having been fulfilled or not 
fulfilled, he has not discharged the onus which lies upon him.” 
A. L. Smith J. was, in my opinion, applying this rule quite 
correctly to the facts of the case he was dealing with, when 
he made the observations on the evidence in Stevens v. Great 
Western Ry. Co. (4) which are criticised by the learned county 


(1) 88 L. J. (K. B.) 868. seems to me the onus of proof is upon 


(2) (1886) 12 App. Cas. 41, 45. 

(3) [1903] 2 K. B. 718, 721. 

(4) (1885) 52 L. T. 324, 326. The 
passage referred to from the judg- 
ment of A. L. Smith J. is as follows :— 
“Tam of opinion he ”’—the learned 
judge—“ could have nonsuited the 
plaintiffs, and for this reason: 
it seems to me that those facts 
are perfectly consistent with the 
goods having been misdelivered either 
from pure inadvertence or in conse- 
quence of the negligence or by the 
wilful default of any one of the com- 
pany’s servants. Inasmuch as it 


the plaintiffs to prove that the loss 
or delay did occur from wilful mis- 
conduct on the part of the company’s 
servants, I think the plaintiffs make 
out no case when they simply say the 
case before the Court is consistent 
with those three hypotheses. Then 
how is the judge to say, ‘ You have 
satisfied me that the delay occurred 
by wilful misconduct,’ when it may 
have occurred from inadvertence or 
from mere negligence? It seems to 
me the plaintiffs have not supported 
the burden of proof which they 
undertook, and which they must 
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court judge in his judgment. The evidence of what happened 
to the parcel in question stopped at a very early stage on the 
journey. It was proved that it was delivered to the railway 
company’s carman at the appellants’ place of business, and it 
was, I think, also proved that the carman delivered it to the 
parcel office at Birmingham, whence it ought to have been 
dispatched to Wilton. The parcel was never delivered to 
the consignee, but there was no evidence as to what happened 
to it after it reached the parcel office. Mr. Willes, I think, 
admits that if his case had stopped there, the appellants 
would not have given any evidence from which the learned 
county court judge could have legitimately drawn the inference 
that it was lost through the wilful default of the railway 
company. He also admits, I think, that he cannot get any 
assistance from the fact that the railway company elected 
not to call any evidence. He relies, and relies mainly, upon 
the letters written by the railway officials and servants and 
upon the affidavit of documents, as supplying the evidence 
from which the inference of wilful default may legitimately 
be drawn. I do not at all dispute the proposition that a 
railway company, or anyone else, when charged with the 
loss of some article entrusted to their charge, may so behave 
themselves that from their words or deeds an inference that 
the loss was due to wilful misconduct may legitimately be 
drawn. In my opinion no such inference can or ought to be 
drawn in the present case—I include ought to be drawn, 
because in his argument in this Court Mr. Willes undoubtedly 
imputed a want of good faith to the officials and servants of 
the railway company, a charge which if made in the county 
court obviously called for an answer. I have read the pro- 
ceedings carefully, and I am satisfied that no such charge was 
made in the county court. It ought, therefore, not to be made 
in this Court, and the appellants cannot succeed upon a view 
of the correspondence which imputes bad faith. Apart from 
this point altogether, I see no justification for the charge 
being made, or for the suggestion that the correspondence 


undertake, in order to substantiate their claim against the railway 


“company.” 


245 


C. A. 
1920 


SmrrxH, Lp. 


Vv. 
G. W. Ry. 
Co. 


Bankes L.J. 


246 


C. A. 
1920 


Smurrx, Lp. 


v. 
G. W. Ry. 
Co. 
Bankes L.J. 


KING’S BENCH DIVISION. [1921] 


and the affidavit of documents support the inference of wilful 
default. The railway company do not appear to me to have 
been desirous of giving the appellants more assistance in 
establishing their claim than they were obliged to give, and 
they were undoubtedly unbusinesslike and dilatory in their 
methods of dealing with the appellants’ complaint. Many 
inferences may be drawn from this state of facts, but I cannot 
find anything that, to use the learned county court judge’s 
expression, preponderates in favour of an inference of loss 
from wilful default. The first notice of a claim is on March 4, 
1919, nineteen days after the parcel was handed to the railway 
company, and well outside the time limit for a complaint 
under condition 3 of the special contract. The fact that 
the railway company did not insist upon this condition is, 
I consider, worthy of attention. This complaint is replied 
to on March 5 by a formal letter from the parcels department, 
Birmingham, saying that the matter should have immediate 
attention. No further communications passed until June, 
when the appellants placed the matter in the hands of their 
solicitor, and he wrote on June 6 asking for information as 
to when and by whom the parcel should have been handled 
and what had become of it. This letter appears not to have 
elicited more than a formal reply, and the solicitor wrote 
again on June 27 threatening proceedings. This letter 
brought a reply on the following day, upon which Mr. Willes 
has laid great stress. The writer states that the reason of 
the delay in this case is because the whole of the papers have 
been lost in transit. Mr. Willes does not hesitate to suggest 
bad faith in connection with this letter, and he refers to the 
affidavit of documents to support the suggestion, and points 
out that no reference is there made to any document which 
had been in the railway company’s possession but had been 
lost. If the suggestion had been made in the county court 
the matter could have been investigated and cleared up one 
way or the other. As matters stand the evidence, such as 
it is, appears to support the suggestion that though the 
documents may have been lost on June 28, they were recovered 
before September 15, on which date the affidavit of documents 
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was sworn, and were inserted in the affidavit as being in the 
possession of the railway company. The only assistance that 
I can get from the documents on this point is derived from 
the fact that on July 5 the railway company are writing for 
a copy of the demand note, which presumably was at that 
time missing, and yet the original is included in the affidavit 
of documents. Shortly after this letter was written the plaint 
was issued, and the correspondence proceeds between the 
solicitors without the slightest indication that the solicitor 
for the appellants doubted, or had any reason to doubt, 
the good faith of the railway company’s servants or officials 
in writing the letters which have been referred to. Indeed 
the solicitor’s letter of July 7 complains of the carelessness 
of the company’s servants in losing the papers. There are, 
in my opinion, no materials in this case upon which a charge 
of bad faith against the railway company can be sustained. 
In the absence of any evidence of bad faith the evidence 
adduced for the appellants is not, in my opinion, capable of 
the inference that the parcel must have been lost owing to 
the wilful misconduct of the company’s servants. The 
evidence leaves the question entirely open as to the cause 
of the loss. It may have been due to wilful default of the 
company’s servants, or to negligence on their part, or to theft 
by some one not in the company’s service at all. In the 
absence of any evidence rendering the first of these causes 
more probable than either of the others the appellants have, 
in my opinion, failed to discharge the onus of proof which 
by the terms of the special contract they had taken upon 
themselves. Before referring to the case of Curran v. Midland 
Great Western Ry. Oo. of Ireland (1) on which so much reliance 
was placed in the Court below and in this Court, and on which 
the learned county court judge bases his decision, I think 
it desirable to emphasize the point that both in Curran’s 
case (1), and in the present case, the rights and obligations 
of the parties respectively must be looked for in the special 
contract into which they had entered. In the present case 
the appellants have, in my opinion, definitely agreed in 
f (1) [1896] 2 I. R. 183, 
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certain events enumerated in the contract, that the railway 
company should not be held responsible except upon proof 
by the appellants that what they were complaining of was 
due to the wilful default of the railway company. The 
contract in Curran’s Case(1) was differently worded to that 
in the present case, and curiously enough it does not raise the 
question of wilful default in relation to the loss of an animal 
but only in relation to injury or delay. As printed in the 
report the contract gives the railway company complete 
immunity from liability for the loss of an animal. I hesitate 
to say a word in criticism of any judgment of Palles C.B., but 
as reported he does appear to me to have, to a great extent, 
lost sight of the existence of the contract and to have reasoned 
out his decision upon lines which are more applicable to the 
case of an ordinary bailee for hire than to the case of a contract 
such as the one we are considering in the present case. In 
any case where a decision rests upon an inference from facts, 
the question whether the inference was properly drawn must 
depend upon the particular facts of the case. It is only 
necessary to contrast Curran’s case (1) with the present case 
to see that it must be so. A very different inference may 
have to be drawn from the mere fact of the loss of a live pig 
in transit, than from the mere fact of the loss of a parcel 
weighing 19lbs. It is difficult to conceive of a thief uncon- 
nected with the railway company’s service being able to carry 
away a live pig; on the other hand a live pig may under 
certain conditions run away of its own volition and be lost, 
a feat which a parcel, even though it contain boots, is unable 
to perform. Similarly a very different inference may have 
to be drawn where the transit is direct from one station to 
another situate within a few miles of each other, which does 
not involve any transhipment, and a transit involving many 
transhipments, occupying a long time and covering a long 
distance. Palles C.B. in the reasoning he applied to the 
case he was dealing with apparently refused to recognise 
the last distinction. It is not at all necessary to suggest 
that upon the facts of Curran’s Case (1) the conclusion arrived 


(1) [1896] 2 I. BR. 183. 
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at by the Chief Baron was not justified. All that I desire 
to say about the case is that I do not consider it an authority 
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present case, which I regard as a very special one, in that the 
appellants have throughout accepted the position that the 
parcel was lost whilst in the course of transit, that the case 
was covered by the special contract, and that the onus lay on 
them of proving that the loss was due to the wilful default 
of the company’s servants. Whether it may not be possible 
in some future case, by putting a railway company to the 
proof of a special contract, and to the existence of circum- 
stances rendering it applicable to the claim, to compel them 
to disclose what, as far as they can ascertain, has happened 
to a missing article, I express no opinion. It is sufficient 
to say that that is not this case. In my opinion the appeal 
fails and must be dismissed with costs. 


Scrutton L.J. The Great Western Railway Company offer 
to persons who desire to send parcels by them two alternative 
rates. By one the railway company takes certain risks on 
itself; by the other, called the owner’s risk contract, the 
railway company takes less risks, and the goods owner pays a 
smaller sum for carriage, because he agrees to relieve the 
company ‘“‘of all liability for loss, damage, misconveyance, mis- 
delivery, delay or detention of or to goods except upon proof 
that such loss etc. arose from the wilful misconduct of your 
servants.” The effect of this is that if he sues on the contract 
alleging the goods are lost, the goods owner must prove wilful 
misconduct of the company’s servants. In the present case 
Messrs. H. C. Smith, Ld., alleged failure to deliver and loss 
of certain boots. At the close of the plaintiffs’ case the 
company submitted that no case of wilful misconduct was 
proved, and called no evidence. The county court judge 
found wilful misconduct proved, and gave judgment against 
the company. On appeal the Divisional Court reversed 
this decision and the goods owner appeals. 

It is to be noted that the appeal being from a county court 
judge, who is the sole judge of fact, the question is not whether 
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this Court on such evidence as there was would have come to 
the same conclusion, but whether there is any evidence which 
could reasonably, if accepted, be the basis of such a conclusion. 
If there is, it is immaterial that this Court might not have 
drawn such a conclusion from that evidence. Oddly enough 
there is some little doubt as to what evidence the county 
court judge considered. It looks as if he treated the case 
as one where the parcel in question was handed to the railway 
company’s carter, and there was no subsequent trace of it, 
the railway company saying they had no knowledge or means 
of knowledge how the parcel was lost. He says in his 
judgment, ‘‘ All trace of this parcel beyond the time when 
it was delivered to the company’s servant has been lost.” 
Before the Divisional Court, however, counsel agreed that 
this was inaccurate, and that the parcel was traced from 
the company’s carter to the company’s collecting office at 
Snow Hill, Birmingham. Presumably the county court 
judge at Birmingham and the experienced counsel practising 
at Birmingham knew something about that office without 
evidence. This Court does not, and does not know whether 
parcels arriving there are in a locality to which outsiders 
have ready access or not. If I may draw on my own 
experience of collecting offices, in some the parcels lie at large 
about the station and the public walk among the parcels ; 
in others the public cannot get near the parcels, which have 
been handed over the counter. No evidence as to the 
Birmingham office was given in the county court. The railway 
company disclosed that there was a “ counter book ”’ in this 
office containing a relevant entry, but neither party put it 
in. Nor was there any evidence as to the ordinary course 
of business when a parcel went out of the collecting office, 
as to way-bills, or entries in the collecting book, and what, 
if anything, was shown by the counter book in this case. 
The parties were manceuvring for position, rather than telling 
all they knew. The goods owner put as his case: “I have 
traced the boots into the hands of the company’s servants ; 
they do not deliver them, and will tell me nothing about them, 
and I ask the Court to find that they have lost them by wilful 


2K. B. KING’S BENCH DIVISION. 


misconduct of their servants.” The company says: “You 
say the goods are lost ; we cannot trace them ; and, as there 
is no evidence whether they were lost by thefts of our servants, 
or theft by outsiders, or the negligence of our servants in 
misdelivery or otherwise, you have not proved your case.” 

In my opinion it is impossible to lay down any general 
rule as to the facts from which one can infer in the absence 
of explanation of loss, “loss by wilful misconduct of the 
company’s servants.” It must depend on the nature of the 
subject matter and of the stage of the transit reached in each 
particular case. For instance, if the company were carrying 
an elephant and would say nothing as to why it was not 
delivered ; as an elephant can hardly disappear without a 
company’s servant knowing of it, one would easily find that 
it was lost either by wilful misconduct of the company’s 
servants, or by their wilfully not at once informing some 
superior that it had disappeared when it could easily be 
traced and recovered. On the other hand if a small parcel 
disappeared from a place to which both the company’s 
servants and outsiders had free access, in a time of great 
pressure of business, it would be impossible to draw any 
inference as to what had really happened. And there might 
be many intermediate cases of great complexity and 
difficulty. In an action by the same goods owner against 
the Midland Railway Company (1) this Court felt able to find 
wilful misconduct of the company’s servants from the fact 
that part of the contents of a parcel had disappeared, the 
parcel having been opened, repacked with rubbish, and done 
up again. In such a case such an operation must have taken 
some time, and have been carried out on the company’s train 
by a person who could calculate on being free from 
disturbance for the considerable time taken in unpacking 
and repacking, facts which pointed strongly to theft by a 
servant of the company. 

In the present case the parcel weighs 19 lbs., and contains 
six pairs of boots. It is therefore of a portable size and 
weight, but not inconspicuous. It has entirely disappeared, 
(1) 88 L. J. (K. B.) 868. 
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being last seen in an office of the company—as to which there 
is no evidence how far the public have access to it. The 
parcel may have started on a train journey, but there is no 
evidence as to whether in that case there should be any 
records of its starting. I suspect the company’s servants 
stole it ; but on the best consideration I can give to the matter, 
I do not think there ‘is’ any evidence on which it can be 
reasonably found that the company’s servants stole it, as 
contrasted with theft by outsiders, or loss by negligence, 
or any evidence on which any one can reasonably come to a 
definite conclusion what happened to it. It seems to me 
the strongest way in which the case can be put for the goods 
owner is this: The parcel is traced into an office of the 
company. As one is entitled to suppose that it would not 
leave that office in ordinary transit without some way-bill 
or documentary record of the transit, and none is disclosed 
by the company, the parcel is to be taken not to have left 
the office by carriage ; and as it is an office of the company, 
it must be taken to be a place in which the company has 
control, and the public are controlled. If so, as a parcel 
in the control of the company is not produced, and the company 
do not excuse themselves, the inference should be that the 
wilful misconduct of the servants of the company who control 
it prevents it being produced. At any rate this is an inference 
which the county court judge may reasonably draw. I have 
carefully considered the two arguments, and while I think 
the case is near the line, and I have had some hesitation on 
which side of the line it falls, I have come to the conclusion 
that there are too many suppositions and assumptions in 
the case for the goods owner, and that there is no ground 
on which it can reasonably be found as a fact that the goods 
were lost by wilful misconduct of the company’s servants. I 
desire to say further that I remain of the opinion expressed in 
Smith v. Midland Ry. Co. (1) that wilful misconduct may be 
found on circumstantial evidence, which is always a question 
of inference depending on probabilities; and that some 
expressions in Great Western Ry. Co. v. Rimell (2) and 


(1) 88 L. J. (K. B.) 868. (2) (1856) 18 C. B. 575. 
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M'Queen v. Great Western Ry. Co. (1) are unsafe guides on 
this question. It is clear also that it is not necessary to prove 
wilful misconduct of a particular servant; misconduct of 
some unknown one of a class of servants will be sufficient. 
I also desire to reserve the question of the burden of proof 
if the consignor does not begin by alleging, as in this case, 
the loss of the goods; when the question arises the facts 
of the particular case will be all-important. 

We were pressed with the Irish decision given by Palles C.B. 
in Curran v. Midland Great Western Ry. Co. of Ireland (2), a 
decision requiring careful consideration, both on account of 
the great legal eminence of the Chief Baron, and of the fact 
that it proceeds on a line of reasoning not considered in, 
and indeed somewhat inconsistent with, such English cases 
as Rimell’s Case. (3) The subject matter was pigs on a joint 
sea and land transit from Ireland to England; and while 
on the one hand a pig is an unlikely animal to be stolen alive 
on such a transit, there appears to me considerable possibility 
of commixture of pigs and consequent misdelivery if other 
consignments of pigs are travelling on the same journey. 
The Chief Baron’s reasoning seems to be this: It is presumed 


in the absence of evidence to the contrary that the pig 


continues in existence, and remains the property of the 
plaintiff, and continues in the possession of the defendants ; 
and in those circumstances, not to deliver him and not to 
explain why you do not deliver him is wilful misconduct. 
I do not think that reasoning applies to a case where the 
consignor says “‘ You have lost the article,” and the company 
say “‘ We cannot trace the article in our possession at all,” 
an answer which in the case of small articles easily disposed 
of may merely involve negligence, or theft by outsiders. I 
cannot think, therefore, that Curran’s Case (2) affords any 
general rule irrespective of the particular facts of the particular 
case under consideration. 

One cannot, however, shut one’s eyes to the fact that 
extensive thefts are taking place every day by railway 


(1) (1875) L. R. 10 Q. B 569. (2) [1896] 2 I. R. 183. 
(3) (1856) 18 C. B. 575. 
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servants and, which is worse, that the thefts are so extensive 
that a number of servants not concerned in the thefts must 
be assuming an attitude of acquiescence instead of doing 
their best to stop them. In these circumstances I think it 
will be very regrettable if railway companies take up the 
position of actively resisting all claims for information and 
assistance from those whose goods are stolen, instead of 
giving their consignees and consignors all possible 
information as to the disappearance of the goods. There is 
no doubt at present railway companies as carriers of goods 
are both inefficient and unsafe. 

In my view, therefore, though with some hesitation, the 
appeal should be dismissed with costs. 


Atkin L.J. This is an appeal from a judgment of the 
Divisional Court reversing the judgment of the learned county 
court judge of the Birmingham County Court who gave 
judgment for the plaintiffs on a claim for damages in respect 
of the carriage by the defendants of a parcel of boots. The 
boots were carried under the terms of a general contract 
which provided that unless notice to the contrary were given 
all goods carried for the plaintifis were to be on owners’ 
risk terms, the express stipulation being “‘I agree to relieve 
you from all liability for loss, damage, misconveyance, 
misdelivery, delay, or detention of or to such goods... 
except upon proof that such loss, damage, misconveyance, 
misdelivery, delay, or detention arose from the wilful mis- 
conduct of your servants.” The learned judge held that 
such proof had been given by the plaintiffs, and the only 
point that can be raised on appeal is that in law there was 
no evidence upon which the judge could so find. If there 
is any such evidence then whether his finding is right or 
wrong ; is against the weight of the evidence or not; there 
is no appeal. The contract does not stipulate what the 
nature of the proof should be, and I apprehend that any 
evidence constituting legal proof is adequate to discharge 
the onus cast on the plaintiffs, whether it be circumstantial 
evidence or not, and whether it consist in whole or in part 
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of presumptions which are recognized in law as part of relevant 
proof. The plaintiffs proved delivery on February 14, 1919, 
to the defendants’ carmen of a parcel to be carried by the 
defendants from Birmingham to Wilton on the terms I have 
mentioned. They further proved that the parcel did not 
reach its destination, that on March 4 they wrote to complain, 
and that on March 5 they were told the matter should have 
immediate attention; that they heard no more from the 
defendants until June 7 when in answer to a letter from 
their solicitor asking by whom and when the parcel was 
or should have been handled and what had become of it, 
they were told the matter should receive immediate atten- 
tion; that nothing further was heard until June 28, when, 
in answer to a further letter from the plaintiffs’ solicitor 
threatening proceedings unless he received by return of post 
some account of what had happened to the parcel, the 
defendants wrote that the reason of the delay in the case 
was that “the whole of the papers have been lost in transit,” 
and that as soon as possible a definite reply should be given. 
No reply or explanation of any kind had been given on July 5, 
when the present proceedings were commenced. The plaintiffs 
administered what by consent of the parties were taken to 
be formal interrogatories and put in the answer to the first 
interrogatory which admitted receipt, and part of the answer 
to the second; but, as counsel for the defendants read the 
whole of the answer in the county court, it must be taken 
that the judge in pursuance of Order xvim., r. 16, directed 
the whole answer to be put in. The question and answer 
were: “On what date and at what time was the parcel 
referred to in the first interrogatory :—(a) dispatched by 
the defendants from Birmingham; (b) received by the 
defendants, their servants or agents at Wilton ; (c) delivered 
or tendered by the defendants their servants or agents to 
the consignee ?’’ The answer was :—“ Inquiries have been 
made, but the defendant company have no knowledge or 
means of knowledge :—(a) as to whether the said parcel was 
dispatched from Birmingham; (b) as to whether the said 
-parcel was received by the defendant company their servants 
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or agents at Wilton: there is no record of such receipt ; 
(c) as there is no record of the said parcel being received at 
Wilton it is believed the same was lost; never arrived at 
Wilton, and was never delivered or tendered to consignee.” 
It will be noticed that no statement is made as to what 
inquiries have been made or of whom, or, what is of much 
importance in this case, ‘when. The other answers to 
interrogatories were not used by the plaintiffs, and in my 
opinion neither the plaintiffs nor the defendants nor the 
Court are now entitled to refer to them. The defendants 
called no evidence, and based their defence upon the contention 
that the plaintiffs had given no evidence upon which the 
judge could find proof of wilful misconduct. 

I think that this contention is ill founded. The defendants 
had been entrusted with possession of the plaintiffs’ chattel 
to be carried to a particular destination on agreed terms. 
That they were under some obligation to the plaintiffs cannot 
be disputed. They had contracted to convey it to Wilton, 
and if they had refused altogether to convey it, or had by 
inadvertence or otherwise conveyed it by a wrong route, 
and thereby lost it, I apprehend that they could have been 
sued for breach of contract. So they would be plainly liable 
on this contract for the wilful misconduct of their servants. 
The defendants then having been entrusted with possession 
of the chattel, on the expiration of a reasonable time for 
performance of the contract a demand is made and delivery 
is not given. These are the ordinary incidents of proof in 
actions in detinue and in conversion. The defendant is 
deemed still to be in possession of the chattel and his failure 
to hand over the chattel is evidence of his having converted 
it to his own use or of his detaining possession from the 
plaintiff. Ordinarily he cannot be heard to say that he lost 
it by his negligence. He may in most cases prove that the 
chattel has passed out of his possession without his default 


' by some cause for which he is not responsible. In the present 


case he could excuse himself by showing that any of the 
excepted causes might as probably as wilful misconduct have 
accounted for the non-delivery. Even without evidence by 


2K. B. KING’S BENCH DIVISION. 


the defendants the plaintifis might in proving their own 
case have given evidence which negatived the defendants’ 
liability, as by showing that the non-delivery was equally 
likely to have been due to one of the excepted causes as to 
conversion. But in the absence of such evidence there was, 
I think, prima facie evidence of conversion or of detention 
by the defendants. Now such conversion or detention need 
not necessarily be the result of wilful misconduct, and the 
plaintiffs had to do more than give prima facie evidence 
of innocent conversion or detention. They contended that 
they did give sufficient further evidence by establishing the 
long continued failure of the defendants to give any explana- 
tion as to what had happened to these goods. They further 
relied on what they contended to be the inadequate explanation 
of the delay, that the papers had been lost in transit. I think 
that such considerations afford some evidence upon which 
the judge could find that there was a prima facie case that 
the conversion or detention was not innocent but wilful. 
If the carman had failed to deliver the chattel at the 
collecting station and had also failed to give any explanation 
of its disappearance, the absence of explanation would have 
been evidence of loss by his misconduct against both him and 
his employers. It is the commonest type of evidence in 
criminal proceedings for misappropriation of money or chattels. 
In this case, though it was not proved at the trial, there is no 
question but that the carman did in fact complete his part 
of the transit, but this only brings the article into the 
possession of one or more of the company’s servants, and 
the absence of explanation, though it loses some of its weight, 
still retains its character of evidence. The learned judge had 
to decide whether coupled with the presumption arising 
from demand and refusal it amounted to prima facie proof, 
and it is clear that he thought it did. Once a prima facie 
case was made the judge was entitled to consider the fact 
that the defendants, who had offered no explanation up to 
the commencement of proceedings, offered no explanation 
at the hearing ; and by explanation I do not mean only an 
-account of its disappearance; they gave no assistance to 
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the Court as to the course of business, the inquiries they 
made, or who was the last person who, to their knowledge, 
either did or should have handled the parcel. Suggestion 
was made that the defendants had during the proceedings 
by answering other interrogatories given such explanation 
as prevented any hostile inference being drawn from their 
previous silence. I do not myself think, as I have said, that 
they have any right to rely on such answers made, as it 
must be taken, under compulsion of the rules and upon 
terms that the plaintifis might or might not use them. But 
if the defendants did intend to rely on the facts stated in 
the other answers they should have proved those facts, a 
proceeding which, as it would involve calling a witness subject 
to cross-examination, it is sufficiently obvious they were 
determined not to take. I have little doubt that once there 
is a prima facie case of conversion the doctrine ‘‘Qmnia 
presumuntur contra spoliatorem ”’ applies, of which the decision 
in Armory v. Delamirie (1) is a well-known instance. See 
the notes to the case in Smith’s Leading Cases. (2) I am 
glad to think that the above conclusion follows the reasoning 
of Palles C.B. in Curran v. Midland Great Western Ry. Co. 
of Ireland (3) where in a series of propositions very carefully 
framed he arrives at the conclusion that the ‘“ unaccounted 
for refusal to deliver” the goods was evidence of wilful 
misconduct. That case seems to me not to turn on the 
nature of the goods carried, and not to be capable of being 
distinguished from the present. In any case I see no reason 
for supposing that it is easier for a railway servant even in 
Ireland to steal a pig than a pair of boots. It does not seem 
to me to be inconsistent with any of the cases cited in argument 
in all of which either evidence or explanations had been given 
by the defendants. The passage in M‘Queen v. Great Western 
Ry. Co. (4) that in considering whether a felony has been 
committed by A. rather than by B., the greater or less degree 
of probability cannot be an element in the consideration, I 
can hardly believe to be an accurate report of Cockburn C.J.’s 


(1) (1722) 1 Str. 505, (3) [1896] 2 I. R. 183. 
(2) Vol. i., 12th ed. (1915), p. 411. (4) L. R. 10 Q. B, 569, 573, 574. 
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words ; if it is, with great respect, the proposition cannot 
be maintained and, I think, must be taken to be disapproved 
by the Court of Appeal in Smith v. Midland Ry. Co.(1) The 
form of the action appears to me to be immaterial. The 
defendants in argument laid stress on the fact that the 
plaintiffs, who in their particulars evidently meant to rely 
on a simple bailment leaving it to the defendants to set up 
the special contract, averred that the defendants failed to 
deliver “and lost’ the goods. This, it was said, merely 
alleged a loss and was consistent with a loss from which the 
defendants were relieved under the contract. On the other 
hand the contract itself shows that the words cover a loss 
from wilful misconduct, and I think that the particulars are 
sufficient. However the claim may be framed, it appears 
to me that the above presumptions together with the additional 
evidence referred to are available to make a prima facie case 
in favour of the plaintifis. It was suggested that to affirm 
the county court judge laid an undue burden upon the 
defendants. If it were so it would be irrelevant, but I cannot 
think it is so. If a bailee says, I have received your chattel ; 
I have not delivered it in the terms of the bailment ; and I 
will give you no information as to what I know about it, 
or what steps I have taken to find out about it, he suffers no 
hardship if unkind inferences are drawn against him. This 
judgment is far from throwing the onus upon him which rests 
upon the plaintiff, and it only requires the performance of 
very ordinary business obligations in the way of explanation 
to secure the very large measure of relief stipulated for in the 
contract of carriage. I think that the appeal should be allowed 
and the judgment of the learned county court judge restored. 


Appeal dismissed. 


Solicitors for appellants: Ward, Bowie & Co., for 
W. L. Highway, Birmingham. 
Solicitor for respondents: A. G. Hubbard. 


(1) 88 L. J. (K. B.) 868. 
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END FIRST NATIONAL REINSURANCE COMPANY. 
ame LIMITED v. GREENFIELD. 


Company—Shares—Action for Calls—Defence of Misrepresentation. 


To an action by a company for calls on shares it is not a sufficient 
answer for the defendant to say that he has repudiated the contract 
because of misrepresentation in the prospectus. In order to succeed 
he must show not only that he has repudiated the contract but that he 
has, after discovering the misrepresentation complained of, taken prompt 
steps to have his name removed from the register of the company. 

Bulch-y-Plwm Lead Mining Co. v. Baynes (1867) L. R. 2 Ex. 324 
explained. 

Observations in Aaron’s Reefs v. Twiss [1896] A. C. 273 applied. 


AppzEAL from the City of London Court. 

The plaintiffs sued the defendant for a first call of 5s. per 
share, payable on December 21, 1919, upon 111 shares allotted 
to him. 

The company’s prospectus, which was issued on October 11, 
1919, contained (inter alia) a paragraph stating that the 
directors had arranged with one F. to act as underwriter 
to the company. On receipt of the prospectus the defendant. 
applied for 150 shares and was allotted 111. He was duly 
placed on the register of members. 

In November, 1919, the appointment of F. as underwriter 
to the plaintiff company was cancelled. 

On December 6, 1919, notice was given by the plaintiffs. 
to the defendant of the first call; and on December 10 the 
defendant wrote to the plaintiffs the following letter: 
“Reading in the prospectus of your company that Mr. F. 
had been appointed underwriter, and having every confidence 
in that gentleman, I applied for 150 shares, which I should 
not otherwise have done. Shares to the number of 111 
were allotted to me, on which I have paid to the company’s 
bankers the sum of 27]. 15s. I now learn that Mr. F.’s 
appointment has been cancelled, and as this constitutes 
a breach of faith and of contract, I decline to pay any 
further instalment on the shares, and request you to refund 
the amount already paid, and to remove my name from 


2 K. B. KING’S BENOH DIVISION. 


the list of shareholders.” The company informed the 
defendant that they could not cancel the shares allotted to 
him, and as the defendant did not pay the call in question 
they, on June 4, 1920, issued a plaint in the City of London 
Court. The defendant gave notice that he would rely on 
the following grounds of defence: (1.) That he was induced 
to take the shares by misrepresentation and/or non- 
disclosure of material facts; (2.) that he was entitled to 
rescission of the contract to take the shares; and (3.) to 
rectification of the register. He counterclaimed 27]. 15s., 
the amount paid by him on his application for, and the 
allotment to him of, the 111 shares. 

At the trial on July 27 the company’s solicitor submitted 
that, even assuming that there had been misrepresentation 
in the prospectus, the defendant had allowed his name to 
remain on the register and had taken no steps to have it 
removed, and was now, by reason of his laches, precluded 
from taking steps ; and that in any case the county court had 
no jurisdiction to rectify the register. The deputy county 
court judge accepted this contention and gave judgment for 
the plaintiffs. 

The defendant appealed. 


Ralston (F. Hinde with him) for the defendant. To an 
action for calls it is a good defence to show misrepresentation 
in the prospectus, where, as in this case, the shareholder 
has repudiated the shares and given notice thereof to the 
company. That was laid down in terms in Bwlch-y-Plwm 
Lead Mining Co. v. Baynes (1) ; it was recognized in Bentley v. 
Black (2) ; and it is so stated in Halsbury’s Laws of England, 
vol. v., p. 127, 8. 205. 

H. G. Robertson for the plaintiffs. A person to whom 
shares are allotted becomes a member of the company and 
bound by its articles of association. The register of share- 
holders is prima facie evidence that a person whose name 
appears therein is a member of the company, and unless the 


(1) L. R. 2 Ex, 324. (2) (1893) 9 Times L. R. 580. 
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person who alleges that he has been induced by misrepresen- 
tation to subscribe for shares takes steps to have his name 
removed from the register he continues liable to pay calls. 
Those steps, moreover, must be taken promptly ; otherwise 
the Court will refuse relief: Deposit and General Life 
Assurance Oo. v. Ayscough (1); Ogilvie v. Currie (2); Taite’s 
Case (3); Heymann v. European Central Ry. Co. (4); and In 
re Scottish Petroleum Co. (5) 

[Lusn J. What do you say as to Buwlch-y-Plwm Lead 
Mining Co. v. Baynes (6) 2] 

That was a decision on demurrer before the Judicature Act, 
and cannot now, in view of later authorities, be considered. 
good law. In Bentley v. Black (7) the point does not appear 
to have been taken. The views expressed in Aaron’s Reefs v. 
Twiss (8), although obiter, deal with this very point and 
show that so long as a person’s name remains on the register 
he has the status of a shareholder and cannot escape liability 
for calls which by s. 14 of the Companies (Consolidation) Act, 
1908, are made a specialty debt. As Lord Watson pointed 
out (9), “the authorities relating to rescission by the 
member of a registered company with the view of having 
his name removed from the list rest upon considerations 
which involve the interests of creditors of the company, 
or of his socii.”’” So, too, Lord Davey said (10), “‘ Where a 
person has contracted to take shares in a company and his 
name has been placed on the register, it has always been 
held that he must exercise his right of repudiation with 
extreme promptness after the discovery of the fraud or 
misrepresentation for this reason: the presence of his name 
on the register may have induced other persons to give credit 
to the company or to become members of it.’ Lord Davey, 
in using the expression “ he must exercise his right of repudia- 
tion” clearly meant effective repudiation by taking steps 
to have the name removed from the register. 


(1) (1856) 6 E. & B. 761. (6) L. R. 2 Ex. 324. 
(2) (1868) 37 L. J. (Ch.) 541. (7) 9 Times L. R. 580. 
(3) (1867) L. R. 3 Eq. 795. (8) [1896] A. C. 273. 
(4) (1868) L. R. 7 Eq. 154. (9) Ibid. 289. 


(5) (1883) 23 Ch. D. 413, 434. (10) [pid. 294. 


2 K. B. KING’S BENCH DIVISION. 263° 


[Lush J. What do you say as to the proposition in 1920 


Halsbury’s Laws of England, vol. v., p. 127, s. 205 2] First 
The proposition is laid down too widely, and can only be NATIONAt 
accepted with the qualification now submitted. ee 


ComMPAaNy 


[McCarpiz J. In the precedent given in Bullen & Leake, v. 
7th ed., p. 568, of a defence to such an action as this there (ee 
is no suggestion that the defendant had set up a claim to 
rectify the register. That would seem to treat Bwilch-y-Plwm 
Lead Mining Co. v. Baynes (1) as good law.| 

In Palmer’s Company Precedents, 11th ed., Part I., p. 1368, 

a precedent is given of a defence to an action for calls with 
a counterclaim for rectification of the register. 

Whiteley’s Case (2) and Hx parte Stevenson (3) were also 
referred to. | 

Ralston in reply. The proposition in Halsbury’s Laws of 
England, vol. v., p. 127, s. 205, is a correct statement of 
the law and shows that misrepresentation is a sufficient 
answer to a claim for calls where there has been prompt 
repudiation. [He also referred to Glamorganshire Iron and 
Caal Co. v. Irvine (4) and Briggs’ Case. (5)] 


Lusu J. This appeal raises an interesting and important 
question. Considering its importance it is somewhat strange 
that there is no decision directly in point. The action was 
one for calls. The defendant resisted it on the ground that, 
as he alleged, there had been a fraudulent misrepresentation 
in the prospectus. Mr. Ralston for the defendant has told 
us that fraud was not specifically alleged, but he said there 
was a misrepresentation which amounted to fraud. Nothing 
turns upon the distinction and I will treat the defence as 
alleging fraudulent misrepresentation. The only reason why I 
mention the word “fraud” is that it might be contended 
that as the contract had been performed and the shares 
allotted there would have been a difficulty in the defendant’s 
way if he had only alleged an innocent misrepresentation ; 
but I do not pause to consider whether that would or would 

(1) L. BR. 2 Bx. 324. (3) (1867) 16 W. R. 95. 


(2) [1900] 1 Ch. 365. (4) (1866) 4 F. & F. 947. 
(5) (1869) 19 L. T. 758. 
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not have made any difference. The defendant gave notice 
of a special defence and counterclaim in which he alleged 
that he was entitled to a rescission of the contract to take the 
shares and to rectification of the register, but he did not 
claim either rescission or rectification for the good reason 
that the county court had no jurisdiction to deal with such a 
claim. The deputy county court judge gave judgment for 
the plaintiffs on the claifm and counterclaim without stating 
his reasons, but, as I understand, he held that although the 
misrepresentation was made and proved he considered he 
must give judgment for the plaintiffs because the defendant 
had not proved that he was entitled to have the register 
rectified and the contract rescinded. The question for us is, 
was he right in taking that view ? 

Mr. Ralston for the defendant quoted a case which at first 
sight appears to be an authority in his favour: Bwlch-y-Plwm 
Lead Mining Co. v. Baynes (1)—decided in 1867. There a 
shareholder, sued for calls, set up this plea: “That the 
defendant was induced to become the holder of the said shares 
by the fraud of the plaintifis; and that he, the defendant, 
never, after he had notice of the said fraud, recognised any 
rights or liabilities in him, the defendant, as a shareholder, 
and has never received, and will not receive, any benefit 
whatever from the said shares ; and within a reasonable time 
after he had notice of the said fraud, and before he had 
received any benefit from or in respect of the said shares 
or any of them, he, the defendant, repudiated and disclaimed 
the said shares and all title thereto, and all liability in respect 
thereof, and gave notice of his repudiation and disclaimer 
thereof to the plaintiffs.” There was a demurrer, and the 
question was whether the plea was a bad plea. Before I 
turn to the judgment, which was delivered by Bramwell B., 
it is important to notice that counsel who supported the 
plea put his case in this way: he cited Deposit and 
General Life Assurance Co. v. Ayscough (2) and said: 
“* Repudiation ’ is a term implying that the defendant has 
done all he can to free himself from liability.” Bramwell B. 


(1) L. R. 2 Ex. 324. (2) 6E. & B. 761. 
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said (1): “Now, it is a rule that a contract is voidable 
at the option of the person who has entered into it, if 
he has entered into it through the fraud of the other 
party, and has repudiated it on the discovery of the 
fraud. This’”—that is repudiation—‘“includes giving up 
all benefit from it, and restoring the other party to the 
same condition as before, as far as possible. Now the plea 
alleges all these facts—fraud, prompt repudiation and 
restitution, as far as possible. It must be good, therefore, 
at common law, and so we hold.”” Then Bramwell B. refers 
to cases in the winding-up of companies which are not 
material, and he adds at the end: “ We have to decide a 
common law question. The authorities at common law are 
in the defendant’s favour, and the ruling of Willes J. at Guild- 
ford in Glamorganshire Iron and Coal Co. v. Irvine (2) in 1866, 
is in point. Our judgment is for the defendant.” At first 
sight it would seem as if in that case the Court had decided 
that it is a good defence to an action for calls that the 
defendant has within a reasonable time after discovery of 
the fraud repudiated his contract, and that it is no necessary 
part of the defence that he has either taken steps to rescind 
the contract and rectify the register, or that he is in a position 
then to do so. When one looks carefully at the case, however, 
I do not think it can be cited as an authority for that purpose, 
because, as I have said, it was argued on demurrer, and the 
Court therefore treated the facts stated in the plea as having 
been established, and, if I understand Bramwell B.’s observa- 
tion with regard to restitution, he treated the plea as raising 
among other defences this, that the defendant had put the 
parties back into their original position. I do not otherwise 
understand why Bramwell B. referred to restitution. In that 
view the Court held that the demurrer failed, and that the 
plea was good. That cannot be relied upon as an authority 
in support of the proposition that in an action for calls the 
defendant can successfully resist a claim by merely proving 
repudiation after discovery of the fraud, or that it establishes 
Mr. Ralston’s contention that although the defendant has 


(1) L. R. 2 Ex. 326. (2) 4F. & FB. 947. 
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allowed his name to remain on the register for a long period 
without having taken any steps to rectify, he still can 
successfully defend the action by proving the repudiation. 
Nor is the case to which Bramwell B. referred, Glamorganshire 
Iron and Coal Co. v. Irvine (1),an authority in Mr. Ralston’s 
favour. The only matter there in question with which the 
report is concerned is, what amounts to fraud, and whether 
the fraud, if any, of the person who committed it was 
the fraud of an agent of the company. Willes J. did not 
deal or intend to deal with the question with which we 
are concerned. Mr. Ralston also cited a passage from 
Halsbury’s Laws of England, vol. v., p. 127, s. 205, which 
undoubtedly goes a long way to support his contention. 
The language there used appears to suggest that it is 
immaterial whether the defendant in an action for calls 
has or has not taken any steps to rectify the register, and 
that it is immaterial whether he has waited so long that 
it would be impossible for him at the time the action was 
brought to take effective steps to have his name removed 
from the register. 

Upon the footing that the case is not precisely covered 
by authority how ought we to decide this case? There are 
three classes of cases in which the question of repudiation 
has to be considered. The first is where there is an executory 
contract and the defendant pleads that he has been induced 
to enter into it by fraud. No difficulty occurs in that case. 
All the defendant has to make out is that he has not affirmed 
the contract, but that on the contrary when he had notice 
of the fraud he disclaimed or repudiated it. If he establishes 
that he succeeds in resisting the claim founded upon the 
executory contract. The second class of cases is where the 
contract has been executed—where the chattel or the chose 
in action, whatever it may be, has been transferred, or where, 
if it be a contract for the sale of land, the land has been 
conveyed. ‘There the defendant must do more than merely 
prove the fraud and the repudiation: he must prove that 
there has been a restitutio in integrum as far as possible. 


(1) 4 F. & F. 947. 
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The contract having been completed and the subject-matter 
of it having been transferred he must, in order to rescind 
the contract or to resist an action, show that there has been 
Testitutio. At first sight it might appear that that includes 
a case like the present where there was a contract to take 
shares and the shares have been duly allotted. Shares stand, 
in my opinion, upon an entirely different footing; they 
represent what I may call a third class of cases. If a person 
agrees to accept shares, and shares have been allotted to him, 
and his name is on the register, he is liable by statute to pay 
the calls. I do not mean that there is an express section in 
the Companies Act which says that he shall pay the calls, but 
the statutory right which a company has to enforce payment 
of what is due as a debt in effect amounts to a statutory 
obligation upon the shareholder to pay the calls. What is 
a proper defence to an action for calls brought against a 
shareholder ? The member being liable qua shareholder to 
pay the calls, the only plea one would have thought that 
could be effective would be a plea that he is not a shareholder. 
The plaintiff alleges that the defendant has a certain status, 
that of shareholder. The statute says a shareholder must 
pay the calls. One would expect the plea would be: “I am 
not a shareholder.” In substance that is the proper plea. 
I do not mean that a person must plead and prove that his 
name has actually been taken off the register, but he must 
plead that, so far as he is concerned, he has taken steps, 
and taken them within a reasonable time after discovery of 
the fraud, to have his name removed from the register. That 
is all he can do. He cannot take his own name off the register 
and thereby cease to be a shareholder. He can only invoke 
the jurisdiction of the Court and ask it to do so. If he has 
done that, and if it turns out ultimately that his name will 
be removed from the register, the judgment of course dates 
back to his application, and it will in substance turn out to 
be true that he has ceased to be a shareholder and therefore 
not liable to pay calls. That, in my view, is the position in 
law of a defendant in an action of this kind ; it is not enough 
-merely to treat the claim as if it were a claim on a contract 
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and say: “I have been deceived, and I have repudiated 
my contract.” 

Although the precise point was not involved in the decision, 
Aaron’s Reefs v. T'wiss (1) shows that the view that I have 
endeavoured to express is the correct one. The headnote to 
that case says this: ‘‘ Where a person is induced by a fraudu- 
lent prospectus to apply for an allotment of shares, and his 
shares are afterwards forfeited by his failure to pay calls, he 
ceases to be a shareholder and becomes a mere debtor to the 
company, and if he has done nothing to affirm the contract 
he may repudiate it and defend an action for calls on the 
ground of the fraud.” The point there was not identical 
with the point here, because there the defendant had ceased 
to be a shareholder. His name had been removed, because 
the company had forfeited his shares. In the present case 
the defendant has not ceased to be a shareholder. In dealing 
with the position in regard to a shareholder who is sued for 
calls, the circumstances under which he can resist the claim 
are dealt with in the speeches of the learned Lords in the case 
I have just mentioned. Lord Halsbury L.C. said (2): “I 
think some little doubt was entertained during the progress 
of the argument as to whether the plea of fraud could be 
relied upon, having regard to the allegation that the status 
of shareholder acquired by the person who subscribed to 
the shares threw upon him the necessity of showing that he 
had not adhered to the contract, and that, notwithstanding 
the fraud, he must do that which in him lay to get rid of the 
character of shareholder in order to enable him to avail 
himself of the plea of fraud. I did not very clearly follow at 
the moment how that arose, but I see that the same question 
arose in a case in the Court of Queen’s Bench, and it is 
instructive, not with reference to the mere question of the 
fraud here, but with reference to the state of the law which 
it discloses, to see how that question was dealt with. In 


that case, as in this, the action was for calls, and the defendant 


had pleaded simply that the contract was obtained by fraud. 
The judgment of the full Court of Queen’s Bench gives the 
(1) [1896] A. C. 273. (2) Ibid. 277. 
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reason why that plea, without setting out what is put forward 
in this plea, was a bad plea.” Lord Halsbury was there 
referring to Deposit and General Life Assurance Co. v. 
Ayscough (1) which I have already mentioned. He then 
continued : “ It was there contended, as at one time I thought 
it might be contended here, that a simple plea of fraud was 
enough—that, as the plaintiffs were suing upon a contract, 
it would be enough to say that the contract was obtained by 
fraud. But the learned judges point out that the action was 
brought in pursuance of the statute 7 & 8 Vict. c. 110, s. 55, 
which provides that where a call has been made by a company 
“it shall be sufficient to state only that at the time of the 
commencement of the suit the defendant, as the holder of 


certain shares... . in a certain company or undertaking, 
as the case may be... . was indebted to the company in a 
certain sum... . for certain instalments of capital then due 


and payable in respect of the said shares, and that the defend- 
ant hath not paid the same’ and that if it be proved upon the 
trial of any such action ‘ that the defendant was the holder of 
any share when such instalments or any of them, in respect 
of the same, and for which the action is brought, became 
due, then such company shall recover such instalments.’ 
The answer made to the simple plea of fraud is very com- 
pendiously given by Crompton J. in the course of the 
argument. He says: ‘When the record shows that the 
contract has been executed so far that the defendant has 
received a benefit, I have doubted whether in an action on 
the contract, the plea of fraud must not show that he has 
restored what he has received. But this action is not upon 
the contract ; it is given by statute 7 & 8 Vict. c. 110, s. 55, 
against the holder of shares; and your plea is not good 
unless it shows the defendant not to be the holder of the 
shares. He is the holder at least till he disaffirms though he 
became so in consequence of fraud.’ Upon that ground the 
plea was held bad.” These observations go far, in my 
opinion, to support the contention of Mr. Robertson that 
the mere plea of fraud and repudiation is not sufficient. 
(1) 6E. & B. 761. 
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Lord Watson used language to the like effect. He said (1): 
“The authorities relating to rescission by the member of a 
registered company with the view of having his name removed 
from the list rest upon considerations which involve the 
interests of creditors of the company, or of his socii; and 
they have no application to the present case unless it is shown 
that on May 5, 1891 ”’—that is the date of the forfeiture— 
“the respondent had lost his right to escape from the 
liabilities of a shareholder on the plea that he had been 
fraudulently induced.” Lord Macnaghten said (2): “ After 
the respondent’s shares were forfeited he ceased, as the Lord 
Justice observes, to be a shareholder, and became merely a 
debtor. After that date it was not, in my opinion, incumbent 
upon him to take any active step to avoid the contract. 
He was perfectly justified in waiting the company’s attack.’’ 
Lord Davey said (3): “It is not proved by any evidence 
that the respondent had lost his right to repudiate at the date 
of the notice; and I think that, not having done any act to 
affirm the contract, he was not then bound to take any step 
for the mere purpose of getting rid of his liability to pay this 
call.”” Those passages assume that a mere plea of fraud and 
repudiation is insufficient. They take it for granted that a 
shareholder must prove that he has taken effective steps to 
have his name removed from the register before he can 
successfully set up the discovery of the fraud and the 
repudiation of it. In view of the observations in that case 
we cannot hold that a mere plea of fraud and repudiation is 
sufficient without going in the teeth of the passages I have 
just read. 

It is interesting to observe that in Sir Francis Palmer’s 
Company Precedents, 11th ed., Part I., p. 1868, a precedent 
of a defence to an action for calls is given which contains the 
statement that steps have been taken to rescind the contract 
and rectify the register. That forms part of the necessary 


plea. As I have said the defendant must prove that he has 


taken those steps. Of course if the Court in which the 


(1) [1896] A. C. 289, 290. (2) Ibid. 293. 
(3) Ibid. 295. 
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proceedings are taken is itself competent to rectify the register 
it is quite sufficient to counterclaim then and there for 
rectification ; it is just as if the defendant can plead that he 
had in a competent Court already taken those steps.- Here 
the county court judge had no jurisdiction to deal with it, and 
the defendant did not, and could not successfully, plead 
by way of counterclaim that the register ought to be rectified, 
but he pleaded that he was entitled to have it rectified. He 
puts his case on that ground here. I feel very great doubt 
whether if a defendant is entitled to have the register rectified, 
that is, if there has been no laches on his part, that plea is 
sufficient, because if it were, a judge might give judgment 
for the defendant on the ground that he was not too late, 
and that he had proved the fraud, and the defendant might 
go away and never take any steps to rectify the register. 
I should have thought that the defence of his right to 
rectification would not be sufficient unless it was followed 
in some way by showing that he had commenced the pro- 
ceedings or had given some undertaking to commence them. 
It is quite clear that this defendant was not entitled to 
rectification, for he waited eight months after discovering 
the fraud and did nothing. No doubt he had given notice 
repudiating the shares, but he had taken no steps to have 
his name removed from the register. Therefore the 
deputy county court judge was right in saying in effect: 
“You not only have not taken those necessary steps, 
but you could not take them. You are a shareholder. 
You cannot, so far as it rests with you, cease to be a 
shareholder, and, being a shareholder, you are necessarily 
liable to pay calls.” 

If the law were otherwise, very serious inconveniences would 
follow. There might be fifty shareholders on the register who 
have all been deceived by the fraudulent misrepresentation. 
If Mr. Ralston is right the list of shareholders might 
consist of persons who apparently are able and liable to pay 
the calls which are about to be made. They may have 
known of the fraud, and they may have done nothing for 
eight months to have the register rectified, as in the case of the 
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present defendant. If it be true to say that they are all ina 
position to resist successfully the claims for calls the register 
of shareholders is grossly misleading. It would be disastrous 
if we had to hold that. The list of shareholders would convey 
nothing to persons who looked at it as to the ability of the 
company to enforce payment of the calls. In my opinion it 
is, and, so far as I know, always has been, the law, that the 
defendant in order to avoid payment of calls must prove in 
substance that he is not a shareholder. I have already 
explained that that includes the case of a shareholder 
pleading that he has already taken steps to have the register 
rectified and that the circumstances are such that he is in a 
position to have the register rectified. For these reasons I 
think the judgment of the deputy county court judge was 
right. 


McCarpis J. stated the facts and continued: It was not 
disputed that the actual repudiation by the defendant was 
in good time. A second point I desire to state is that the 
plaintiff company was not, and is not, in liquidation; it is 
a going concern—a circumstance which it is all important 
to remember. 

If a shareholder desires to avoid his contract to take shares, 
it is not necessary that he should prove fraud; it is enough 
if he proves a misrepresentation of fact. If a contract has 
been executed and property has passed, then, in order that 
the conveyance shall be set aside, fraud must be shown. 
That is the effect of Seddon v. North Eastern Salt Co. (1), which 
was approved and followed by the Divisional Court in Angel 
v. Jay. (2) The effect, however, of the company decisions is 
to show that contracts for the taking of shares, even though 
followed by allotment and the placing of the applicant upon 
the register, are not contracts which fall within the principle 
of Seddon’s Case. (1) It might well have been thought that 
they fell within that principle, but in fact they do not, as 
is established with reasonable clearness in Smith’s Case (3) ; 


(1) [1905] 1 Ch. 326. (2) [1911] 1 K. B. 666, 
(3) (1867) L. B. 2 Ch. 604. 
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Reese River Silver Mining Co. v. Smith (1); and by the 
authorities mentioned in Buckley on Companies, 9th ed., 
p. 95; and Palmer’s Company Precedents, 11th ed., Part I., 
p. 190. If the principle of Derry v. Peek (2) had been applied 
to company matters a vast number of applications to rectify 
the register would have failed in recent years, but no one 
I think has suggested that it was essential to prove fraud 
in an application to set aside an allotment of shares or to 
rectify the register. 

We must assume for the purpose of this case that there 
was a misrepresentation established by the defendant of such 
a nature as, prima facie, to entitle him to avoid the contract. 
Only upon that footing can we discuss the point of law which 
has arisen, apparently for the first time, for full discussion and 
decision. Mr. Ralston has argued that it is enough if the 
defendant has established a right to avoid this bargain by 
mere disaffirmance on the ground of misrepresentation. 
That is as if it were an ordinary contract, and indeed 
Mr. Ralston might well point to Bullen & Leake’s Precedents 
of Pleading, 7th ed., pp. 567-569, as supporting his pro- 
position. The question is whether or not it is enough that a 
shareholder has repudiated and disaffirmed within a proper 
time, or whether it is essential that he should also have com- 
menced proceedings within an equally proper time for the 
rectification of the register of the company. Halsbury’s Laws 
of England, vol. v., p. 127, s. 205, suggests that the present 
plea of the defendant was enough to enable him to escape 
from liability. Sect. 205 in Lord Halsbury’s work was 
written by Mr. Hamilton K.C. in conjunction with other 
counsel, and the authorities cited in support of the proposition 
there stated are Bwlch-y-Plwm Case (3); Bentley v. Black (4); 
Deposit and General Life Assurance Co. v. Ayscough (5); and 
Aaron’s Reefs v. Twiss. (6) But for the importance of the 
point here at issue I should not deal with those cases at all 
in view of the lucid manner in which Lush J. has dealt with 


(1) (1869) L. R. 4 H. L. 64, 79. (4) 9 Times L. R. 580. 
(2) (1889) 14 App. Cas. 337. (5) 6H. & B. 761. 
(3) L. R. 2 Ex. 324. (6) [1896] A. C. 273. 
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them ; but I think I ought to express my view about the 
Buwlch Case (1)—a strong decision which appears to support 
Mr. Ralston’s contention. It is important to remember 
first, that the decision was given in 1867 before the fusion 
of law and equity. Secondly, that it was given by a Court of 
common law of distinguished judges who were disinclined to 
recognize the equity rules which prevailed in 1867. Thirdly, 
that it was given in June, 1867, about two months before the 
delivery of the opinions of the House of Lords in the great 
case of Oakes v. Turquand. (2) Those opinions were given 
in August, 1867. In my view the Buwlch Case (1) cannot be 
regarded as an authority for the proposition submitted 
by Mr. Ralston, because it must be considered in con- 
junction with later authorities which establish new rules 
and indicate a new appreciation of the special legislation 
embodied in the Companies Act, 1862. Mr. Ralston has also 
pointed out that Bentley v. Black (3), a more modern case, 
seems to take the same view as that taken in the Bwlch Case. (1) 
In Bentley v. Black (3), as far as I can see, all that the 
defendant pleaded was that which the present defendant 
has pleaded, and Lord Esher M.R., with whom Bowen and 
Kay L.JJ. concurred, apparently treated the common law 
plea of disaffirmance and repudiation upon the ground of 
fraud as adequate in itself. The decision was given in 1893, 
and is therefore not open to the criticism which may be 
directed against the Bwlch Case.(1) Regarding Bentley v. 
Black (3) I may say, however, that the point which has been 
now argued before us does not seem to have been brought to 
the attention of the Court. Therefore that case cannot be 
treated as a definite authority upon the matter which calls 
for decision to-day. 

It seems to me that it was not till some years after the 
Companies Act, 1862, was passed that the Courts fully realized 
the scheme embodied in that legislation. The Act created 
a special statutory corporation with new and_ peculiar 
characteristics. For example, the articles were by s. 16 


(1) L. R. 2 Ex. 324, (2) (1867) L. R. 2H. L. 325. 
(3) 9 Times L. R. 580. 
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constituted a covenant as between the company and its 
members, and therefore, if the articles provide for the pay- 
ment of calls, as they do in the present case, the company 
sues upon the articles and pursuant to the register of members 
disclosing the defendant as a shareholder. Secondly, the 
Act of 1862 made the register prima facie evidence of 
membership. Thirdly, it gave the Court, by s. 35, power 
to rectify the register, but it did more than this; it created 
a new provision, as compared with the earlier Act 7 & 8 Vict. 
ce. 110, by throwing the register open to public inspection, 
the object being that the public might form their own opinion 
as to the persons who constituted the shareholders of the 
company. In this provision, and in the power of rectifica- 
tion, lie the basis and the ratio of the decisions upon which 
Mr. Robertson has relied in his most able argument. This 
point was dealt with in Oakes v. T’urquand (1), where Lord 
Cranworth said (2): “‘ When the Legislature enabled share- 
holders to limit their liability, not merely to the amount of 
their shares, but to so much of that amount as should remain 
unpaid, it is obvious that no creditor could safely trust the 
company without having the means of ascertaining, first, 
who the shareholders might be, and, secondly, to what extent 
they would be liable. This is obviously the reason why the 
new statute opened the register to the inspection of all the 
world, indicating, as I think, very clearly that persons dealing 
with the company might trust to that register as containing 
a true exposition of the assets they had to rely on. The 
permission to all persons not shareholders to inspect the 
register, and so to ascertain who are shareholders, and to what 
extent they are liable, would have been an unwarrantable 
exposure of the affairs of the company, were it not that all 
persons have, or may have, an interest in knowing who are 
liable, and to what extent. This view of the case is strongly 
confirmed by the language of the statute where it defines 
contributories.”” In the same case Lord Colonsay said (3) : 
“Tt is an error to hold that creditors are not supposed to 


(1) L. R. 2 H. L. 325. (2) Ibid. 366, 
(3) Ibid. 376. 
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trust to the responsibility of the shareholders. The careful 


~ regulations as to registers of shareholders, and the publicity 


to be given to them, form a sufficient answer to that argument. 
Indeed it is plain from the reason of the thing that no credit 
would otherwise be given to the abstraction of a company.” 
In those words is to be found the explanation of the great 
body of dicta in cases where a shareholder has claimed the 
right to have his name taken off the register. There is also 
an interesting observation on the point by Lord Cairns in 
In re Cachar Co. (1) where he said: “It is difficult to dis- 
embarrass these cases of the effect which a man’s name being 
on the register has in inducing other persons to alter their 
position.” This is a matter of vital importance, because 
suppose out of 100,000 shares appearing on the register 
70,000 belong to people who have written to the company 
repudiating, whether on good grounds or not, and who have 
asserted that they are not liable for the 19s. unpaid upon 
each share, but have done nothing more. Suppose too that 
a creditor were to go to the company’s office three or four 
months later and look at the register, he would find a register 
which revealed 70,000 shares upon which 19s. was yet to be 
called up. The company denying any misrepresentation 
in the prospectus would dispute their obligation to rectify 
the register. If the present defendant’s contention were 
upheld the creditor might be seriously misled. In this we 
find the explanation of the observations by Lord Cranworth 
and Lord Cairns I have just cited. 

There is one further marked feature of this body of company 
decisions, and that is the effect of a winding-up order. It is 
impossible to understand many of these decisions, unless it 
is remembered that a winding-up order since the Act of 1862 
bears a special significance and produces specific results upon 
contracts which have been made for the taking of shares, 
because since Oakes v. Turquand (2), the effect of which is 
very far reaching, decided the vital principle that when 
winding up has commenced there is no right to avoid 
a contract to take shares. The avoidance is not possible, 

(1) (1867) L. R. 2 Ch, 412, 417. (2) L. R. 2 H. L. 325. 
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unless there has been either proceedings instituted before the 
commencement of the winding up, or an agreement that the 
shareholders shall be bound by the result of other proceedings 
which have been taken for the avoidance of a contract to 
take shares. The point is well stated in Palmer’s Company 
Precedents, 11th ed., Part I., p. 198. It is in connection 
with this principle that the decision in Whiteley’s Case (1) 
is to be considered, because it was held there that the person 
in question, Whiteley, was entitled to avoid his contract 
to take shares, because he had taken proceedings before 
the winding up. The point at issue was whether or 
not that which he had done by his affidavit under 
Order xIv. amounted to the taking of proceedings within 
the established rule, and the Court of Appeal held that 
it did. The effect of these considerations is, therefore, 
that a prompt repudiation of the contract is essential. 
The decisions on that are set out with great clearness 
in Palmer’s Company Precedents, llth ed., Part L, 
p. 197. The special nature of the contract requires that the 
repudiation shall be prompt, and the question remaining is, 
must that repudiation be followed by proceedings to rectify 
the register ? I have already stated that the article to which 
we have been referred in Halsbury’s Laws of England was 
written by Mr. Hamilton K.C., the author of a treatise on 
Company Law, in the third edition of which it is stated (p. 140) 
that: ‘‘ where a person is induced to take an allotment of 
shares by a material misrepresentation of fact made by or on 
behalf of a company, he is entitled as against the company 
to an order for the rescission of his contract to take the shares, 
and to a return of the money paid in respect thereof with 
interest, provided that he commences proceedings for that 
purpose within a reasonable time after he discovered the mis- 
representation and before the commencement of the winding 
up of the company, unless another shareholder has commenced 
proceedings for such relief and there is an agreement between 
the company and such person that he will stand or fall by the 
result of such proceedings.” That represents accurately the 


(1) [1900] 1 Ch. 365. 
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result of the decisions upon this matter. Deposit and General 
Life Assurance Co. v. Ayscough (1) lays the foundation for 
the modern doctrine that it is not enough for a shareholder 
to disaffirm ; he must also take steps to rectify the register 
of the company. Lord Campbell there said: “‘I hope that 
the opinion I then expressed will be found to be correct, and 
that a shareholder, induced to become such by the frauds of 
directors, may get freed from his liability. I have myself 
no doubt that he may; but, to do so, he must cease to be a 
shareholder.” Crompton J. used language much to the 
same effect. That was said in 1856 in relation to the Joint 
Stock Companies Act, 1844. The principle there suggested 
has been adopted, and it is noticeable that the year after 
Oakes v. Turquand (2) was decided, which established the 
vital principle I have mentioned, Ogiluie v. Currie (3) 
came before Lord Cairns. That was a winding-up case, 
but the decision is valuable, because of the observations of 
Lord Cairns, who first pointed out that it is the bounden duty 
of a shareholder who alleges that he has been misled to 
disaffirm as soon as possible, and then he added: “I appre- 
hend it was his bounden duty to have lost no more time than 
was absolutely necessary, to hand in a formal repudiation 
of the shares, and to follow it up by whatever steps were 
proper to have his name taken off the register at that 
time.” That view represents the first result of Oakes v. 
Turquand. (2) 

The next case to which I desire to refer is Kent v. Freehold 
Land and Brickmaking Co. (4) That was a winding-up case, 
but the observations of Lord Cairns again point to the 
necessity for the repudiation by the shareholder who alleges 
that he has been misled being followed by proceedings to have 
his name taken off the register. The observations of Lord 
Romilly in Heymann v. European Central Ry. Co. (5) are to 
the same effect, and Taite’s Case(6), which was not a 
winding-up case, directly favours Mr. Robertson’s argument. 


> 


(1) 6 E. & B. 761, 763. (4) (1868) L. R. 3 Ch. 493. 
(2) L.R. 2H. L, 325. (5) L. R. 7 Eq. 154. 
(3) 37. J. (Ch.) 541, 546. (6) L. R. 3 Eq. 795. 
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There was a repudiation, apparently in good time, but the 
shareholder omitted to move the Court for rectification 
expeditiously, and Wood V.-C. held that the delay of two 
months was sufficient to debar the shareholder from avoiding 
the contract embodied in the register of the company and 
the articles of association. In re Scottish Petroleum Co. (1) 
was a winding-up case, but the dicta there point emphatically 
to the case here represented by the plaintiff company. 
Kay J. said (2): “The law of the Court is that a man must 
take proceedings to have his name removed with due diligence 
if he has any complaint to make.’ The observations of 
Baggallay, Lindley and Fry L.JJ. in the same case support 
the view we are now taking. If a man is too late to secure 
rectification it must follow that he is too late to avoid the 
contract. There cannot be a register which cannot be 
rectified and a contract which can be avoided. The two 
things are inconsistent. Here, I think, the defendant has 
lost his right to rescind. 

So far from Aaron’s Reefs v. Twiss (3) being an authority 
in support of the proposition laid down in Halsbury’s Laws of 
England, vol. v., p. 127, s. 205, it is exactly the opposite, 
for it recognizes with reasonable clearness the rule of law 
which has been submitted on behalf of the present plaintiffs 
and it distinguishes the application of that rule by the special 
facts which were before the House of Lords. 

Having regard to the delay of seven months, the defendant 
in this case was too late in seeking to rectify the register. 

I should add this with regard to. the rectification of the 
register that an application to the Court is only essential 
when the company disputes the right to rectification. There 
is no reason why the directors, if they bona fide agree that a 
shareholder has a right to avoid the contract, should not there- 
upon assent to the rescission of the contract and rectify 


the register in the appropriate manner. An order of the 


Court is not necessary in such a case. That was decided in 


(1) 23 Ch, D, 413. (2) Ibid. 420. 


(3) [1896] A. C. 273. 
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1920 Wright’s Case (1) and in Reese River Silver Mining Co. v. 


Spman (Simithn(2) 

reat g I may also add that if our decision is right, text-books of 

Pitts pleading may have to be altered in order to conform to the 
v. view of the law which appears to be established by the 


NFIELD. eye onte 
GREENFIELD. 4. isting authorities. 


Lusu J. I wish to say that I entirely agree with what 
McCardie J. has said about Bentley v. Black. (3) Only two 
points were there taken and this was not one of them. I 
also agree that where the directors of a company acknowledge 
that a shareholder is entitled to rectification of the register 
they may assent to this being done without the necessity of 


an application to the Court. 
Appeal dismissed. 


Solicitors for plaintiffs: Churchill, Smallman & Co. 
Solicitors for defendant: Frost, Ward & Co. 


(1) (1871) L. B. 7 Ch. 55. (2) L. R. 4H. L. 64, 74. 
(3) 9 Times L. R. 580. 
J. 8. H. 
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{IN THE COURT OF APPEAL. ] 


JEFFERSON anp OruEers v. DERBYSHIRE FARMERS, 
LIMITED. 


[19195 Je 16317] 


Negligence—Dangerous Object—Duty to handle with Care—Benzol—Motor 
Garage—Master and Servant—Smoking—Scope of Employment. 


The owner of a motor garage leased it to a firm of motor engineers who 
agreed with the defendants to give them the use of it as a garage for 
motor lorries. A youth employed by the defendants in the garage, 
while drawing motor spirit from a drum into a tin, struck a match, lit a 
cigarette, and then threw the match on the floor. This set light to some 
oil and petrol lying about the floor; the fire spread to the motor spirit 
flowing from the drum, and the garage and its contents were consumed. 

Jn an action by the owner and the lessees of the garage against the 
defendants for the negligence of their servant :— 

Held, that the servant being engaged in an act which was within the 
scope of his employment, and required special caution, and having 
failed to exercise caution, was guilty of negligence in the course of his 
employment, and that the defendants were liable for the resulting damage. 

Williams v. Jones (1865) 3 H. & C. 602 distinguished. 

Judgment of Horridge J. affirmed on other grounds. 


APPEAL from the judgment of Horridge J. in an action tried 
before the learned judge without a jury at Derby and London. 

The plaintiff Jefferson was the owner of a motor garage 
at Ashbourne in the county of Derby. By an indenture dated 
May 2, 1919, he demised the garage to the plaintiffs A. R. 
Atkey & Co., Ld., a firm of motor engineers, for a term of 
twenty-one years from March 25, 1919, at the rent of 2201. 
a year, with a proviso that the rent should be suspended if the 
premises should be rendered uninhabitable by fire. 

By a memorandum of agreement dated August 12, 1919, 
and made between Atkey & Co. and the defendants, 
Atkey & Co. agreed to garage for a period of one year from 
the date thereof such of the defendants’ motor lorries and 
Ford car as should be sent to them for that purpose (the lorries 
not to exceed four in number at any one time) for the sum 
of 93/. per annum to be paid as therein provided. ‘The agree- 
ment contained the following stipulations :—‘ Messrs. A. R. 
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Atkey & Co., Ld., to provide heating in the winter, a petrol 
store for keeping oil and sundry parts, and use of water supply 
for washing. The Derbyshire Farmers, Ld., not to store 
motor spirit in drums in the garage. All motor spirit to be 
stored in the petrol shed provided. The said A. R. Atkey 
& Co., Ld., shall incur no liability with respect to damage to 
any of the said motor lorries and Ford car through fire while 
the same are on their premises.” 

On August 13, 1919, a youth named Charles Booth, who 
was a loader in the employment of the defendants, was 
ordered by one of the defendants’ drivers to fill some tins 
with benzol. Booth rolled a 50-gallon drum of benzol inside 
the garage and raised it on to a trestle or thrall with the help 
of another person in the defendants’ employment. The 
tap was already in the drum. He proceeded to turn the 
tap in order to fill a 2-gallon tin. What happened then is 
thus described in his evidence at the trial :—‘“I was lighting 
a cigarette; I threw the match down on the floor; it lit 
some petrol on the floor and then spread to the benzol in the 
barrel.” One of the witnesses saw Booth emptying the 
benzol from the drum into the tin. The drum was in the 
garage on a sort of plank thrall on which cars are run up for 
repairs. This witness said: ‘“‘The next thing I saw was 
Booth standing in a pool of flame. When I got from under 
my car to go to the flames I saw the benzol tap turned full 
on. No one could turn it off.” As a result the garage was 
burnt down. 

The plaintiff Jefferson sued the defendants to recover 
damages for the loss of his building, and the plaintiffs 
Atkey & Co. sued in the same action for -the loss of a 
motor cab and other personal property and for having been 
deprived of the use of the garage for the purposes of their 
business. It was agreed that, if the defendants were 
liable to both plaintifis, Jefferson should recover 450i. and 
Atkey & Co. 3091. 

Horridge J., after having considered Bayley v. Manchester, 
Sheffield, and Lincolnshire Ry. Co. (1); Dyer v. Munday (2) ; 

(1) (1872) L. R. 7 C, PB. 415. (2) [1895] 1 Q. B. 742. 
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and Willams v. Jones (1), held that the last-named case con- C. A. 
cluded the plaintiffs from contending that Booth, in lighting 1921 
the cigarette and throwing down the match, was acting within Jnrrmrson 
the scope of his employment. But he held that to bring a puenysuer 
drum of motor spirit into the garage, and to fill tins there, ees 
was a storing of motor spirit in a drum in the garage and a 
breach of the agreement of August 12, 1919, and upon this 
ground he gave judgment for the plaintiffs. 

The defendants appealed. 


Disturnal K.C. and H. H. Joy for the appellants. 
(1.) Horridge J. was wrong in holding that the respondent 
Jefferson could recover for breach of a contract between the 
appellants and Atkey & Co., to which he was not a party. 
(2.) The learned judge was wrong in holding that to bring a 
drum of benzol into the garage and there fill tins from it was 
a breach of the agreement “ not to store motor spirit in drums 
in the garage.” Even if it was, the destruction of the garage 
was not the natural or probable consequence of the breach. 
(3.) The real cause of the damage was the act of Booth in 
smoking while drawing the benzol from the drum. This 
act was not in the scope of his employment, and therefore 
the appellants are not liable for its consequences. “A person 
who puts another in his place to do a class of acts in his 
absence, necessarily leaves him to determine, according to 
the circumstances that arise, when an act of that class is to 
be done, and trusts him for the manner in which it is done ; 
and consequently he is held answerable for the wrong of the 
person so intrusted either in the manner of doing such an act, 
or in doing such an act under circumstances in which it ought 
not to have been done; provided that what was done was 
done, not from any caprice of the servant (2), but in the 
course of the employment”: Bayley v. Manchester, Sheffield, 
and Lincolnshire Ry. Co. (3) per Willes J., approved in the 
Court of Appeal in Dyer v. Munday (4) by Rigby L.J. Upon 

(1) 3H. &C. 602. 6 C. & P. 501, 503. 


(2) Or “on a frolic of his own,” (3) L. R. 7 C. PB. 415, 420. 
per Parke B, Joel y. Morison (1834) (4) [1895] 1 Q. B. 742. 
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the question whether Booth in lighting the cigarette was 
acting in the scope of his employment, Williams v. Jones (1) 
is conclusive. In that case a carpenter making a sign-board 
in the plaintiff’s shed lit his pipe from a shaving, dropped 
the shaving, and set fire to the shed; and it was held that 
it was not in the course of his employment to light his pipe 
and smoke. 

[Arkin L.J. If he had been making gunpowder instead of 
a sign-post the decision might have been otherwise : Dominion 
Natural Gas Co. v. Collins. (2)] 

The presence of danger cannot bring the act of smoking 
within the scope of a servant’s employment ; it tends rather 
to exclude it. 

Cautley K.C. and 7’. N. Winning for the respondents were 
not called on. 


Bankes L.J. This appeal raises questions of some import- 
ance in view of modern conditions. There is no dispute 
about the facts. The plaintiff Jefferson had let a motor 
garage to the plaintiffs, Atkey & Co., Ld., for a term of years, 
and was the owner of the reversion expectant on the deter- 
mination of the lease. Atkey & Co. entered into a contract 
with the defendants to house their motors at an inclusive 
price per annum. The agreement was in writing. It will 
be necessary in a moment to refer to its terms. On August 13, 
1919, a youth of 16 years named Booth, who was employed 
in and about the garage by the defendants, was emptying a 
drum of motor spirit into tins in the garage. As he com- 
menced he lit a cigarette and threw the match on the floor, 
which was covered with petrol and oil. The petrol and oil 
were set alight by the match; the floor took fire, and, the 
motor spirit continuing to pour from the drum, the garage 
was burnt down. 

The two plaintiffs, Jefferson and Atkey & Co., brought an 
action against the defendants. They based their claim on 
two grounds: first, that the defendants were liable to both 


(1) 3H. & C. 602, (2) [1909] A. C. 640, 646. 
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of them because of the negligence of their servant Booth in ©. A. 
the course of his employment; and, secondly, they con- 1921 
tended that the act of Booth in emptying the drum in the TEERERSON 
garage was a breach of the contract between Atkey & Co. puapesmnn 
and the defendants. The learned judge found for the F ee 
defendants on the first point. On the second point he found ee 
for both the plaintiffs, holding that there had been a breach . 
by the defendants of the contract between them and Atkey 

& Co. In no circumstances could Jefferson recover for a 

breach of the contract between the defendants and Atkey & Co., 

to which he was not a party, and that part of the judgment 

cannot stand. But as between the defendants and 

Atkey & Co. it is still necessary to consider whether Horridge J. 

was right in his construction of the clause in the contract as 

to storing motor spirit in drums within the garage. I cannot 

take the view which the learned judge took of this stipulation. 

The contract was in writing. It was dated August 12, 1919. 

It provided that Atkey & Co. should garage for one year a 

Ford car and such of the defendants’ motor lorries as should 

be sent to them for that purpose, and that Atkey & Co. should 

provide a petrol store for keeping oil. It also provided that 

the defendants should not store motor spirit in drums in the 

garage, but that all motor spirit should be stored in the shed 
provided. It is not possible to find in the express words of 

the contract any prohibition against taking a drum which had 

been stored and removing it into the garage. The prohibition 

is against storing. In my opinion to take a drum into the 

garage and there empty it is not to store motor spirit in a 

drum in the garage. The only question is whether it is 
possible to imply from the express words a contract that 

the defendants would not empty a drum in the garage. There 

is something to be said for this contention, inasmuch as the 
obligation concerning motor spirit in drums and petrol is 
imposed by two separate portions of the agreement. But I 

do not think this is enough to warrant the inference that 

the parties must have intended to prohibit the emptying of 

drums in the garage. Therefore I cannot agree with the 
learned judge in this part of his judgment. 
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As to the other point, that upon which the defendants 
succeeded, we have heard much discussion as to how far 
smoking can be said to be within the scope of a servant’s 
employment. Fortunately it is not necessary to give any 
decision on that question, because this case can be disposed 
of on much more satisfactory grounds. It is not disputed 
that it was in the scope of Booth’s employment to empty 
motor spirit from drums into tins and to do that in the garage. 
That act being by its nature within the scope of his employ- 
ment, it was his duty to do that part of his work with reason- 
able care. To smoke and throw a lighted match on the floor 
while doing this work was not to do the work with reasonable 
care, and therefore a cause of action was established which 
avails both the plaintiffs. 

The learned judge decided this case chiefly on a point of 
law, conceiving himself bound by Williams v. Jones. (1) 
There is this distinction between that case and the present. 
In the present case the negligent act of the boy was in itself 
a negligent performance of the work he was employed to do. 
In Williams v. Jones (1) the negligent act of the carpenter 
was unconnected with the work he was employed to do. 
The judges in that case did not differ on any question of law, 
but as to the proper inference to be drawn from the fact that 
the man lit his pipe while working at a sign-board. Keating J., 
who delivered the judgment of the majority of the Court, 
based it upon the opinion of the judges forming the majority 
that the act of the workman was so exceptional that it was 
comparable with the act of firing off squibs at intervals during 
his work and could be placed in the same category as a mere 
pastime. A master cannot be made responsible for what a 
workman does while engaged in acts of that kind. Blackburn J., 
however, took a different view. After stating the rule governing 
the liability of masters for the torts of their servants in the course 
of their employment, and citing a passage from the judgment 
of Parke B. in Quarman v. Burnett (2), he said this: “In the 
present case the difficulty is to apply these rules to the facts. 
It is said that Davies, the servant, was not employed by his 


(1) 3H. & C. 602, 610. (2) (1840)_6 M. & W. 499, 509. 
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master to smoke or to light-his pipe, and that is no doubt true; ©. A. 
but the act of lighting a pipe was in itself a harmless act; 1921 

it only became negligent and a breach of duty towards the Jurreasox 
plaintiff because it was done when using his shed and Working pennysHIRE 
there amongst inflammable materials. Had the action been Farmers, 
brought against Davies himself, it could not have been main- = 
tained for merely lighting his pipe, but that under the cir- 
cumstances would have been evidence that he failed to take 
reasonable care when using the plaintiff’s shed and working 
there, which would have been the true ground of action.” 
In my opinion that case turned upon the inference which 
the majority of the judges drew from the facts, and, so far 
from being an authority in favour of the defendants, I think 
it leads to the conclusion that in this case the Court would 
have held the defendants liable. For these reasons, which are 
not the reasons given by the learned judge, I think that this 
appeal fails and must be dismissed. 


Bankes LJ. 


WarrRincton LJ. I am of the same opinion. The 
plaintiffs based their claims on two alternative grounds : 
(1.) on the express terms of the contract between Atkey & Co. 
and the defendants, and (2.) on a breach of that obligation 
which a person undertakes who is using the property of another 
towards that other and towards third persons who may be 
injured by the user. Horridge J. decided in favour of the 
plaintiffs upon the first branch of the claim. I say no more 
than this, not having heard counsel upon the point, that I 
can see no reason for holding that the plaintiff Jefferson can 
have any ground of claim upon the contract to which he was 
not a party. As to the plaintiffs Atkey & Co., I am not satis- 
fied that the learned judge was right in holding that any 
breach of contract had been committed in moving a drum of 
motor spirit from the shed into the garage and filling a tin 
from it there. 

As to the second point, there was no difference of opinion 
among the judges in Williams v. Jones (1) as to the duty 
which the law imposed upon the defendant. I take the 

(1) 3H. & C. 602. 
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statement of Blackburn J. (1) as a correct description of the 
duty, only substituting the garage in this case for the shed in 
that case. The duty which the law casts on a person using the 
garage is to take reasonable care that no damage or injury 
should be occasioned by the use thereof by him and his ser- 
vants. Have the defendants in this case taken reasonable 
care? Their servant Booth was employed to pour benzol 
from drums into tins. Pouring motor spirit from drums into 
tins is an operation involving danger from fire unless precautions 
are taken. There is no doubt or question that the fire was 
caused by the negligent act of Booth. It would have been a 
negligent act to smoke at all in the immediate neighbourhood 
of the spirit. Still more was it a negligent act to light a match 
while the spirit was flowing from the drum. Horridge J. decided 
in favour of the defendants on this point on the ground that 
what the boy did in lighting and throwing away the match 
was not in the scope of his employment. In one sense it 
was not; he was not employed to light the match and throw 
it away; but that is not the way in which to approach the 
question. It was in the scope of his employment to fill the 
tin with motor spirit from the drum. That work required 
special precautions. The act which caused the damage was 
an act done while he was engaged in this dangerous operation, 
and it was an improper act in the circumstances. That 
is to say, the boy was doing the work of his employers 
in an improper way and without taking reasonable 
precautions; and in that case the employers are liable. 
Williams v. Jones (2) is distinguishable, because the making 
of a sign-board is not in itself a dangerous operation demanding 
the exercise cf any precautions. The act of the carpenter in 
lighting his pipe had no connection with the work he was 
engaged to perform. That act was no breach of any duty 
to exercise due care and caution in the work on which he 
was engaged, because the work on which he was engaged 


‘was not dangerous. But the work on which Booth in the 


present case was engaged was dangerous, and that makes 
all the difference.. In the result therefore I think the learned 


(1) 3H. & C. 609. (2) 3 H. & C. 602. 
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judge came to the right conclusion, though not for the reasons ©. A. 
he assigned. 1921 
Jerrenson 
Atkin L.J. I agree. Apart from authority I think the Die ee 
liability of the defendants in this case rests on a very simple F a 
principle. A master is liable for the act of his"servant in the 
course of his employment if the act is negligent. Whether an 
act is negligent or not depends on the circumstances of the 
case. The servant must exercise reasonable care and skill 
in the circumstances in which he is called upon to act, and 
this duty is more imperious when the servant is handling 
articles dangerous in themselves such as loaded fire-arms, 
poisons, explosives, or the like: Dominion Natural Gas Co. v. 
Collins. (1) It could not be disputed that benzol is an article 
of that kind. In dealing with these and the like substances 
there is a special duty to take precautions that no damage 
shall accrue either to bystanders or to adjoining property by 
reason of explosion, fire, or other injury. If this boy had 
begun to do the dangerous act he was authorized to do, 
drawing benzol from a drum, with a stranger standing close 
by him and smoking, that would have been a want of due 
precaution on the part of the boy ; and a fortiori if, instead of 
another person smoking, he was himself smoking while pouring 
out the benzol. It is irrelevant to consider whether he was 
authorized by his employers to smoke. He was authorized 
to draw the benzol, and he was doing that act negligently, 
for the evidence shows that tapping the drum and lighting 
the cigarette were contemporaneous acts. He was therefore 
guilty of a negligent act within the scope of his employment. 
The only remaining question is, Did that act directly con- 
tribute to the loss? It is established as matter of fact that 
it did. The learned judge has found the defendants liable for 
a breach of their contract not to store motor spirit in drums 
within the garage. He must therefore have found that the 
act which in his view was a breach of contract, but which I 
think was a tort, directly contributed to the loss. It follows 
that both plaintiffs are entitled to succeed. In Williams v. 
(1) [1909] A. C. 640, 646. 
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c.A. Jones (1) there was not much difference among the learned 

1921 judges as to the law; the difference was as to the proper 
Turrenson inference from the facts. The majority of the Court held 
Dersysmen the opinion that in making the sign-board, the act which 
es Davies, the defendant’s servant, was employed to do, he 
was guilty of no negligence, but that the negligence if 
any was in the act of smoking, which he was not em- 
ployed to do. Thence the inference was easy that smoking 
was not in the scope of Davies’s employment. But apart 
from that case, I find it impossible to distinguish the present 
case from Musgrove v. Pandelis (2), where it was held that a 
motor car charged with petrol and ready to start was a 
dangerous object which came within the principle of Rylands v. 
Fletcher. (3) In my opinion a drum of benzol being tapped 
in a garage is equally within the principle of that case. 

As to the other points raised, 1 doubt whether there was 
any breach of the contract between Atkey & Co. and the 
appellants ; and even if there was, I cannot as at present 
advised see how the plaintiff Jefferson could recover for the 
breach. 


Atkin 1 LJ. 


Appeal dismissed. 


Solicitors for appellants : Pattinson & Brewer, for Flint, Son 
& Marsden, Derby. 

Solicitors for respondents: Hamlins, Grammer & Hamlin, 
for Bendle W. Moore, Derby. 


(1) 3H. & C. 602. (2) [1919] 2 K. B. 43. 
(3) (1868) L. R. 3 H. L. 330. 


Wat. G. 
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[IN THE COURT OF APPEAL.] 
BARTON v. FINCHAM. 


Emergency Legislation—Landlord and Tenant—Notice to quit by Tenant— 
Agreement to yield wp Possession—Statutory Tenancy—Recovery of Posses- 
sion—Contracting out of Act—Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920 (10 & 11 Geo. 5, c. 17), 8. 5. 


By s. 5, sub-s. 1, of the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920: ‘No order or judgment for the recovery of 
possession of any dwelling house ‘to which this Act applies, or for the 
ejectment of a tenant therefrom, shall be made or given unless (a) any 
rent lawfully due from the tenant has not been paid, or any other obli- 
gation of the tenancy (whether under the contract of tenancy or under 
this Act) so far as the same is consistent with the provisions of this Act 
has been broken or not performed; or... . (c) the tenant has given 
notice to quit, and in consequence of that notice the landlord has con- 
tracted to sell or let the dwelling house or has taken any other steps 
as a result of which he would, in the opinion of the Court, be seriously 
prejudiced if he could not obtain possession. :.. . 

The landlord of a house to which the above enactment applied, wishing 
to sell the house with vacant possession, made an agreement in writing 
with his tenant that in consideration of a present: payment the tenant 
should give notice to quit and should peaceably yield up possession on a 
certain day. The landlord made the payment and the tenant gave the 
notice to quit; but when the day arrived the tenant refused to give up 
possession. 

The landlord brought an action for possession. No evidence was given 
that he had, otherwise than as aforesaid, contracted to sell or let the 
house or taken any other steps as a result of which he would be seriously 
prejudiced if he could not obtain possession :— 

Held, that the jurisdiction of the Court to make an order for possession 
is restricted by the above enactment; that if the conditions upon which 
alone an order can be made are not fulfilled, an order cannot be made 
in invitum notwithstanding any agreement of the parties to the contrary; 
and that consequently the landlord could not recover. 


AppraL from the decision of a Divisional Court on appeal 
from the county court of Surrey holden at Croydon. 

The defendant, Mrs. Fincham, was and had been for twelve 
years the tenant of a house to which the Increase of Rent and 
Mortgage Interest (Restrictions) Act, 1920, applied, and had 
paid her rent monthly. The plaintiff had bought the house 
subject to the tenancy. He desired to sell the house with 
vacant possession. He therefore made an agreement with the 
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defendant that she in consideration of 20]. should give him 
notice to quit, and should peaceably yield up possession at 
Michaelmas, 1920. The agreement was in writing dated 
July 22, 1920, and signed by the defendant; the 20]. was 
duly paid by the plaintiff, and notice to quit was duly given 
by the defendant. When Michaelmas arrived the defendant 
refused to give up possession, but she did not repay or tender 
the 201. The plaintiff brought an action in the county court 
to recover possession of the house and mesne profits. 

No evidence was given that the plaintiff had, otherwise 
than as aforesaid, contracted to sell or let the house or taken 
any other steps as a result of which he would be seriously 
prejudiced if he could not obtain possession. 

The county court judge gave judgment for the plaintiff 
and made an order for possession. The defendant appealed 
to the Divisional Court. The judges in the Divisional Court, 
Lush and McCardie JJ., were agreed that the plaintiff could 
not rely on the defendant’s notice to quit, as he had given 
no evidence that he would be seriously prejudiced if he could 
not obtain possession ; but they disagreed as to the effect of 
the defendant’s agreement to yield up possession at Michaelmas, 
1920; Lush J. considered that the agreement was against 
public policy and unenforceable; McCardie J. took the 
opposite view. The appeal was therefore dismissed. 

The defendant appealed. 


Sir Albion Richardson for the appellant. The county court 
judge had no jurisdiction to make an order for possession. 
An order can only be made in certain events specified in s. 5, 
sub-s. 1, of the Act of 1920. The conditions applicable to 
this case are those contained in sub-s. 1 (c), and they have 
not been fulfilled. At the close of the plaintiff’s case it was 
the duty of the county court judge to dismiss the action for 
want of jurisdiction: Farquharson v. Morgan (1); Vacher v. 
London Society of Compositors. (2) No agreement between the 
parties can confer on an inferior Court a jurisdiction beyond the 
limits imposed by its constitution. The appellant is a statutory 


(1) [1894] 1 Q. B. 552. (2) [1912] 3K. B. 547; [1913] A. C. 107. 
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tenant whose tenancy can only be determined in accordance 
with the Act: Artizans Dwellings Oo. v. Whitaker. (1) 
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Vachell K.C. and Cowmbe for the respondent. This Act Barron 
was passed for the benefit of the tenant. It is a well known Tae 0 


maxim ‘ Quilibet renuntiare potest juri pro se introducto.” 
The Act contains no express provision depriving a tenant of 
his freedom of contract, and the Court will not lightly infer 
an intention to do so: Griffiths v. Harl Dudley. (2) Sect. 15, 
sub-s. 2, of the Act contemplates agreements between landlords 
and tenants as to the surrender of the demised premises. 

Sir A. Richardson in reply. If the tenant could by contract 
renounce his benefits under the Act the whole object of the 
Legislature would be frustrated. 

Cur. adv. vult. 


Feb. 8. The following written judgments were delivered. 

Bankes L.J. The material facts of this case are as follows : 
A landlord of a dwelling house to which the Increase of Rent 
and Mortgage Interest (Restrictions) Act, 1920, applies was 
anxious to obtain vacant possession of the house. He made 
an agreement with his tenant by which in consideration of 
an immediate payment of 20]. she agreed to give him notice 
to quit on September 29 then next and undertook to peaceably 
yield up the premises with vacant possession on that date. 
The agreement which is dated July 22, 1920, was reduced into 
writing and signed by the tenant. The 20]. was paid and the 
notice to quit was given. When September 29 arrived the 
tenant refused to give up possession, but kept the 201. 

Upon this state of facts several interesting questions of 
law arise—namely, whether the landlord was entitled to take 
legal proceedings to recover possession; whether he could 
bring an action against the tenant either to recover damages 
for failing to carry out her agreement, or to recover back the 
201.; and whether the tenant became liable to pay double rent 
under the Distress for Rent Act, 1737 (11 Geo. 2, c. 19), s. 18. 

The landlord commenced proceedings in the county court, 
claiming possession and mesne profits. It does not clearly 


(1) [1919] 2K. B. 301. (2) (1882) 9 Q. B. D. 357. 
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appear that the tenant at the trial before the county court 
judge took the point that under s. 5 of the Increase of Rent 
Act, 1920, no order or judgment for the recovery of possession 
could be made against her. I will assume that the point 
was taken, as otherwise there would be no right of appeal. 
The county court judge decided in favour of the landlord, 
and made an order for possession. The tenant appealed. 
The judges in the Divisional Court were agreed that the land- 
lord could not rely upon the tenant’s notice to quit, as he 
had given no evidence that he would be seriously prejudiced 
if he could not obtain possession,.and without such evidence 
the provisions of s. 5, sub-s. 1 (c), of that Act had not been 
complied with; but they disagreed as to the effect of the 
tenant’s agreement to give up possession on the date named. 
Lush J. considered that the agreement was against public 
policy and consequently unenforceable. McCardie J. took 
the opposite view. The appeal was consequently dismissed, 
and the tenant appeals to this Court. 

Each of the learned judges stated very fully the reasons 
for the conclusion at which he had arrived. I take a view 
of the statute which renders it unnecessary to discuss many 
of the grounds upon which the learned judges arrived at 
their decisions, or any point of law arising upon the facts, 
except the one point raised in the county court—namely, 
whether the landlord was entitled to an order for possession. 
The objects which the Legislature had in view in passing 
the various Increase of Rent and Mortgage Interest 
(Restrictions) Acts appear to me clear. As to the objects of 
the Act of 1920 in particular, they are conveniently stated 
in the side notes to the sections of that Act. Those objects 
include restriction on increasing rent and mortgage interest, 
restriction on the right to possession, restriction on the levy 
of distress for rent, restriction on calling in mortgages, and 
restriction on premiums. The means adopted by the Legis- 
lature for securing these various restrictions are very different. 
In the case of rent a standard is fixed, and any rent in excess 
of that standard is declared by the statute to be irrecoverable 
from the tenant notwithstanding any agreement to the 
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contrary. In the case of mortgages the Act declares that it 
shall not be lawful for any mortgagee, except in the permitted 
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_ the security or for recovering the principal money. In the eens 
case of premiums, in addition to allowing the recovery of the panies Ly. 


amount paid, it is made a punishable offence to require any 
payment or consideration in contravention of the provisions 
of the section. In the case of the restriction on the right to 
possession s. 5 provides as follows: ‘‘ No order or judgment 
for the recovery of possession of any dwelling house to which 
this Act applies, or for the ejectment of a tenant therefrom | 
shall be made or given unless ....’’ Then follows in a series 
of sub-sections a list of the instances in which an order or 
judgment may be made or given. It appears to me that the 
Legislature in reference to claims for possession has secured 
its object by placing the fetter, not upon the landlord’s action, 
but upon the action of the Court. The language used is so 
clear and precise that there is in my opinion no room for 
cutting down or restricting the operation of the section. The 
Legislature has definitely declared that the Court shall exer- 
cise its jurisdiction only in the instances specified in the 
section, and in no others. Both learned judges in the Court 
below attached considerable weight to the provisions of s. 15, 
sub-s. 2, of the Act, as indicating that the Legislature con- 
templated agreements between landlord and tenant. for 
valuable consideration in reference to the giving up of 
possession. I do not think that this sub-section can be read 
as indicating any intention on the part of the Legislature to 
recognize contracting out of the Act on the part of landlord 
and tenant. Sect. 15 is the section which seeks to define the 
statutory position of a person who continues in occupation 
of premises merely because the statute will not allow of his 
being ejected. Sub-s. 2 was introduced to prevent the 
statutory tenant making a profit out of his position by taking 
money or any form of consideration for letting some third 
person other than his landlord into possession. Both parties 
to the transaction are rendered liable to conviction. It 
~ seems obviously necessary to exclude a landlord who may be 
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willing to pay something to a tenant for vacant possession 
from this penalty. It is for this reason only, as I think, that 
any reference is made in the sub-section to the landlord, and 
I cannot give to the sub-section the force attributed to it by 
McCardie J. In my opinion s. 5 is an instance of a case 
where the Legislature has in clear and unmistakable language 
restricted the jurisdiction of the Court, and where no agree- 
ment between parties can give the Court a jurisdiction which 
the Legislature has said it: is not to exercise. This is by no 
means the only statute in which the Legislature has secured 
the object it had in view by limiting the exercise by the Courts 
of their full jurisdiction. It is true that in some cases the 
strictness of this limitation has been relaxed by the pleading 
rule which, while rendering the pleading of a statutory 
defence optional, declares that unless pleaded it cannot be 
relied on. No point of this kind arises in the present case, 
as I assume that all necessary conditions had been fulfilled 
entitling the appellant to raise the statutory defence in the 
county court. I see no ground for sending the case back for 
a new trial, and under these circumstances I am of opinion 
for the reasons I have given that the county court judge 
had no jurisdiction to make any order for possession, and 
this appeal must be allowed with costs here and below and 
judgment entered for the appellant with costs. 


Scrutton L.J. Mrs. Fincham had been a tenant of a 
small house for over twelve years, paying rent monthly. 
Mr. Barton bought her house and was anxious to resell it, 
and for that purpose to get vacant possession. He therefore 
made an agreement with Mrs. Fincham that she should 
peaceably give up possession at Michaelmas, 1920, and 
give him notice that she would quit on that date in 
consideration of 20/. paid her. That sum was paid, but 
the lady changed her mind when Michaelmas came, and 
Mr. Barton accordingly applied to the county court judge for 
recovery of possession, the grounds alleged being the tenant’s 
notice to quit and her agreement to quit. The county court 
judge made an order for recovery of possession, but 
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unfortunately we have no information as to the ground on 
which he proceeded, or his view of the agreement. On appeal 
to the Divisional Court its members differed, Lush J. taking 
the view that it was contrary to public policy to contract out 
of the Act; McCardie J. that it was not. Accordingly the 
judgment of the county court judge stood. There was then 
an appeal to this Court. 

The position of a tenant who, having agreed in his contract 
of tenancy to give up possession on a named day, holds over 
and stays in possession after that day, has been explained 
by this Court in Remon’s Case (1), and I do not repeat it. 
It is enough to say that he becomes a statutory tenant at his 
own will and cannot without his consent be ejected either by 
peaceable entry or by the order of a Court unless the conditions 
mentioned in s. 5 of the Act of 1920 are present and the Court 
makes an order. He retains possession of the dwelling house 
by virtue of the provisions of the Act of 1920, as stated in 
s. 15, sub-s. 1, of that Act, and the provision entitling him 
to stay in is s. 5, which determines how alone he can be turned 
out. He can leave of his own free will, surrendering his 
tenancy, which is probably the principal matter described 
as “any other reason determining the tenacy” in s. 15, 
sub-s. 3. But if he is in possession and unwilling to give it 
up, possession can only be obtained by order of a Court 
which order can only be made if certain specified facts are 
proved. One of these facts is that an obligation of the 
tenancy, so far as the same is consistent with the provisions 
of this Act, has been broken. This qualification was necessary, 
for every tenancy contains an obligation to deliver up 
possession at the end of the tenancy, of which obligation 
staying in possession is a breach. The qualification was 
not contained in the Act of 1915, but was held, I think 
rightly, by Astbury J. in Artizans Dwellings Co. v. Whitaker (2) 
to be necessarily implied, as without it the whole sub-section 
would be meaningless. A tenant who agrees in the contract 
of tenancy to give up possession on a named day does not 
contract out of the Act, and the agreement does not prevent 


(1) [1921] 1K. B. 49. (2) [1919] 2 K. B, 301. 
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the provisions of the Act from applying, and it is difficult to 
see why an agreement to the same effect made after the con- 
tract of tenancy should have any better results. Further 
s. 5, sub-s. 1 (c), which deals with the case where the tenant 
has given notice to quit, requires a further fact before the 
Court can act thereon—namely, that in consequence of the 
notice the landlord has contracted to sell or let the house or 
taken any other steps which would result in his being seriously 
prejudiced if he could not obtain possession. A mere notice 
to quit is not enough, and the case, judging by the particulars 
of claim in the county court, does not seem to have been 
based on s. 5, sub-s. 1 (c), at all, but only on the agreement. 
I am of opinion that the powers of the Court to make orders 
is limited by the conditions of s. 5, and unless one of these 
is proved the order cannot be made. The case of an agree- 
ment to give up possession is not provided for except by 
s. 5, sub-s. 1 (a), which renders it an insufficient ground for 
an order. It follows that the decision of the county court 
judge was erroneous. 

We were asked to order a new trial, apparently that an 
attempt might be made to bring the case under s. 5, sub-s. 1 (c); 
but the landlord had not put the case forward in his particulars 
or apparently in his argument, and there are no findings of 
fact relevant to the case. The point being fought was the 
effect of the agreement. It was urged that the effect of our 
decision would be to prevent agreements in Court. If the 
tenant is willing to go out, I do not see why any order is 
wanted ; let him go; but as at present advised I do not see 
any reason why the judge on being satisfied that a tenant is 
then ready to go out (not that he was once willing but has 
changed his mind) should not make an order for possession. 

This view of the case, based on Remon’s Case (1) and on 
the provisions of the Act, renders it in my view unnecessary 
to consider the point on which the judges below differed. 
Some provisions of the Act such as ss. 1 and 3, sub-s. 23s 
to increase of rent, are clearly unaffected by any agreement. 
The agreement in this case does not on the face of it show 


(1) [1921] 1 K. B. 49, 
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any reference to or knowledge of the provisions of s. 5 of the 
Act which it is supposed to exclude. I do not desire to hold 
out any encouragement of the view that a landlord of small 
property may make it a term of all his lettings that s. 5 of the 
Act shall not apply; but further than this I do not think 
it necessary to discuss the numerous arguments used or 
authorities cited both before us and in the Court below. 

The appeal must be allowed and the judgment set aside 
with costs here and below. The question whether the 201. is 
recoverable is not before us. The legal advisers of the landlord 
are as capable as I am of deciding whether they can get any 
help in their difficulties from the decision of this Court in 
Flannagan v. Shaw. (1) 


ATKIN L.J. I agree with the other members of the Court 
in thinking that the express provisions of s. 5 of the Increase 
of Rent and Mortgage Interest (Restrictions) Act, 1920, 
make it impossible to uphold the decision of the learned county 
court judge. The section appears to me to limit definitely 
the jurisdiction of the Courts in making ejectment orders in 
the case of premises to which the Act applies. Parties cannot 
by agreement give the Courts jurisdiction which the Legislature 
has enacted they are not to have. 

If the parties before the Court admit that one of the events 
has happened which give the Court jurisdiction, and there 
is no reason to doubt the bona fides of the admission, the Court 
is under no obligation to make further inquiry as to the 
question of fact; but apart from such an admission the 
Court cannot give effect to an agreement, whether by way of 
compromise or otherwise, inconsistent with the provisions of 
the Act. 

I do not myself think that this question is affected by the 
County Court Rule as to giving notice of a statutory defence. 
A Court of limited jurisdiction cannot increase its jurisdiction 
by a pleading rule, and is bound itself to take notice of a 
defect of jurisdiction appearing on the face of the proceedings. 
On these short grounds, which appear to have been adopted 

(1) [1920] 3 K. B. 96. 


299 


C. A. 
1921 


BARTON 
v. 
FINcHAM, 
Scrutton L.J. 


300 KING’S BENCH DIVISION. [1921] 


c.A. amongst others by Lush J., I think that his judgment was in 
1921 substance right. I see no reason in the circumstances of 
Barton this case for ordering a new trial, and I agree that the appeal 
Fixnoxam, Should be allowed and judgment entered for the defendant 
Atha Lg, With costs here and below, the costs in the county court on 


the scale allowed below to the plaintiff. 
Appeal allowed. 


Solicitors for appellant : Seaton Taylor & Co. 
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Nov. 24, 25; MANN MACNEAL AND STEEVES, LIMITED v. CAPITAL 
Dec. 20. AND COUNTIES INSURANCE COMPANY, LIMITED. 


[1919. M. 2060.] 


SAME v. GENERAL MARINE UNDERWRITERS, 
LIMITED. 


[1919. M. 2290.] 


Insurance (Marine)—Hull and Machinery—Dangerous Cargo—Material Fact 
—Disclosure—Waiver—Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 18. 


By s. 18, sub-s. 1, of the Marine Insurance Act, 1906, “ Subject to the 
provisions of this section, the assured must disclose to the insurer, 
before the contract is concluded, every material circumstance which 
is known to the assured, and the assured is deemed to know every circum- 
stance which, in the ordinary course of business, ought to be known to 
him. If the assured fails to make such disclosure, the insurer may 
avoid the contract.” 

By sub-s. 2. ‘“‘ Every circumstance is material which would influence 
the judgment of a prudent insurer in fixing the premium, or determining 
whether he will take the risk. 

By sub-s. 3. “In the absence of inquiry the following circumstances 
need not be disclosed, namely :— . . . . (b) Any circumstance which 
is known or presumed to be known to the insurer. The insurer is pre- 
sumed to know matters of common notoriety or knowledge. and matters 
which an insurer in the ordinary course of his business, as such, ought 


to know; (c) Any circumstance as to which information is waived by 
the insurer.” 
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Policies of insurance were effected upon the hull and machinery of 
a named vessel at and from ports in the United States to ports in France, 
while there, and back again to ports in the United States. The vessel 
was an American wooden four-masted motor schooner described in her 


petrol for her own use. At the date of the insurance the owners had 3 


engaged the vessel to carry 100,000 gallons of petrol in 2500 iron drums 
from New Orleans to Bordeaux; but this fact was not disclosed to the 
underwriters. She carried this cargo in safety to France, but on her 
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return journey to the United States she was totally lost through one of tysuRance 


the perils insured against. Petrol in drums was not an unusual cargo 
for vessels crossing the Atlantic. 

Actions having been brought upon the policies, the underwriters 
pleaded that the policies were voidable from non-disclosure of the 
engagement to carry the 2500 drums of petrol :— 

Held, by Bankes, Atkin, and Younger L.JJ., that the policies were 
valid because the underwriters by abstaining from inquiry had waived 
disclosure of the engagement. 

By Younger L.J., on the further ground that the engagement was 
upon the facts not a material circumstance. 

Judgment of Greer J. reversed. 


APPEAL from the judgment of Greer J. in actions tried 
before the learned judge without a jury. 

Early in February, 1919, the plaintiffs Mann Macneal and 
Steeves, Ld., a firm of insurance brokers, effected with 
the defendants the Capital and Counties Insurance Co., Ld., 
an insurance to the amount of 1500/1. at a premium of 51. 
per cent. upon the auxiliary schooner Elmir Roberts. The 
insurance was effected by the plaintiffs on behalf of themselves 
and of the owners of the vessel and was subsequently 
embodied in a policy dated April 17, 1919, which declared 
it to be an insurance lost or not lost at and from “ any port 
and ports, place ““ places in the United States Atlantic 


or or 

and Gulf to any port and ports place and places in 
France while there and thence return to port “%* ports 
in the United States Atlantic ““* Gulf with privilege 
to use ports en route.” It was also agreed that the subject 
matter of the policy should be “ Hull and machinery, &c., 
valued at $175,000. Subject to Institute Time clauses 
attached. Hulls (internal engines) combustion form as 
original.” The perils insured against included perils of the 


seas, fire, “and all other perils, losses, and misfortunes that 
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have come or shall come to the hurt, detriment, or damage 
of the aforesaid subject matter of the insurance or any part 
thereof.” The Institute Time clauses included the following 
clause: ‘Held covered in case of any breach of warranty 
as to cargo, trade, locality, or date of sailing provided notice 
be given and any additional premium required be agreed 
immediately after receipt of advice.” 

The plaintiffs effected a second insurance for 974]. with the 
same defendants at the same date and on the same terms. 

At the same time and by a policy of the same date the 
plaintiffs effected a third insurance with the defendants the 
General Marine Underwriters, Ld., for 20007. upon terms 
substantially the same as those of the policies already 
mentioned. 

The plaintifis brought actions against both defendants 
upon their respective policies, and the actions were tried 
together. 

The Elmir Roberts was an American wooden four-masted 
motor schooner, built in 1918, of 784 tons gross and 695 tons 
net registered tonnage and of 1461 tons dead-weight capacity. 
Her certificate of registry described her as a gas screw 
auxiliary schooner. On January 24, 1919, her owners had 
engaged her to carry from New Orleans to Bordeaux for the 
Michelin Tyre Co. 2500 drums of gasolene, an explosive 
substance and very dangerous when exposed to the air. On 
or about February 22 the vessel started on her voyage having 
loaded the 2500 iron drums, each drum containing about 
40 gallons of gasolene. She also carried barrel staves, called 
French claret staves, to the number of 103,245 under deck 
and 47,841 on deck. She had also on board for fuel 540 
gallons of gasolene in iron drums, 450 gallons of oil in barrels, 
330 gallons of crude oil in tanks, and 330 gallons of kerosine. 
She arrived at Bordeaux on May 25 and there discharged her 
cargo without mishap. 

On July 23 she was chartered to the United States Govern- 
ment. Under this charterparty she loaded a cargo of empty 
shells and mixed ammunition and sailed from Bordeaux for 
New York on July 26. On August 22, while she was on this 
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voyage, a kerosine lamp burst in the hands of an engineer and 
fell on the floor of the engine room. First the floor caught 
fire, then the fuel oil. The fire then spread to the rest of the 
ship, which was abandoned by the crew and, after burning 
for some hours, exploded and was totally lost. 

The defendants pleaded that at the time when the insurances 
were effected the plaintiffs wrongfully concealed from the 
defendants the material fact then known to the plaintiffs and 
unknown to the defendants that the owners of the Elmir 
Roberts had entered into the freight engagement with the 
Michelin Tyre Co. for the carriage of the 2500 drums of gasolene 
to Bordeaux. 

Greer J. held that the fact of this freight engagement was 
a material circumstance within the meaning of s. 18, sub-ss. 1 
and 2, of the Marine Insurance Act, 1906 (1), and that it was 
not one of those material circumstances which under sub-s. 3 
need not be disclosed. He therefore gave judgment for the 
defendants in each case. 

The plaintiffs appealed. 


MacKinnon K.C. and Simey for the appellants. The 
learned judge came to a wrong conclusion. This was an 
insurance on hull. It must often happen that particulars of 
the cargo which will be carried cannot be given at the date of 
the insurance. Therefore it is not usual to disclose particulars 
of the cargo when effecting an insurance on hull. But even 
if it were an insurance on cargo, an assured is not bound in 
every case to make a full disclosure of all facts relating to the 
cargo. Some information may be waived by the insurer. 
The law is correctly stated in Halsbury’s Laws of England, 
Title “Insurance” (2): ‘‘ The assured is not bound to disclose 
any information which is waived by the insurer. Speaking 
generally, where from the facts communicated to the under- 
writer he would naturally infer the existence of other facts 
not disclosed, his omission to make inquiry is an implied 
waiver of a more.explicit disclosure.” Thus in Boyd v. 
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Dubois (1) Lord Ellenborough held that a cargo owner insuring 
a cargo of hemp was not bound to disclose that the hemp was 
damaged. On the same principle where the Governor of an 
island in the East Indies in time of war with the French 
insured a fort on the island, Lord Mansfield held that he was 
not bound to disclose unasked the facts that the French had 
meditated a descent upon the island a year before the insurance 
was effected, and that the fort was ill prepared to resist an 
attack: Oarter v. Boehm. (2) So on an insurance on a ship 
at and from a certain port the assured need not, unless he is 
asked, state facts making it probable that the ship may be 
detained at the port beyond the time necessary for loading 
her cargo: Beckwith v. Sydebotham (3); and on an insurance 
of a ship at and from London, lost or not lost, it was held that 
the assured need not state that the ship had sailed twenty-four 
days before the date of the policy: Fort v. Lee. (4) To the 
same effect are Freeland v. Glover (5); Arnould on Marine 
Insurance, s. 618 (6); Duer on Marine Insurance. (7) 
Similarly a charterer insuring a profit on his charter need not 
state, unless he is asked, that the ship was chartered to him 
at a lump sum freight: Asfar & Co. v. Blundell. (8) In these 
and the like cases the insurer can ask for information if he 
desires it and can protect himself by warranty if he does not 
choose to incur a particular risk. At the time when this 
insurance was effected it was common knowledge that large 
quantities of dangerous goods were being carried between 
France and the United States, yet this policy contains no 
warranty against ammunition or explosives. The truth is 
that the underwriters accepted the risk of a dangerous cargo 
which added little to the perils of a voyage in a vessel like the 
Elmir Roberts carrying for her own use substances as dangerous 
as the gasolene complained of. 

Raeburn K.C. and van den Berg for the Capital and Counties 


a) (1811) 3 Camp. 133. (5) (1806) 7 East, 457. 

(2) (1766) 3 Burr. 1905. (6) 9th ed. (1914), vol. i, p. 793. 
(3) (1807) 1 Camp. 116. (7) Vol. ii, Lect. 13, ss. 40, 41, 
(4) (1811) 3 Taunt. 381. pp. 444 et seq. 


(8) [1896] 1 Q. B. 123. 
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Insurance Co. The question whether any particular cir- 
cumstance, which is not disclosed, be material or not is, in 
each case, a question of fact: Marine Insurance Act, 1906, 
8. 19, sub-s. 4. It is not ad rem to contend that the respond- 
ents took the risk of a dangerous cargo; what was put upon 
them was not the risk but the certainty of a dangerous cargo. 
Greer J. has held that this certainty was a material circum- 
stance, and how can it be said that there is no evidence to 
support his finding ? The fact that a ship was under contract 
to carry a dangerous cargo on a voyage would surely influence 
the judgment of a prudent insurer in fixing the premium for 
insuring her on that voyage. If so, it is a material cir- 
cumstance: Marine Insurance Act, 1906, s. 18, sub-s. 2; 
Scottish Shire Line v. London and Provincial Insurance Co. (1) ; 
Arnould on Marine Insurance, s. 604. (2) 

Stuart Bevan K.C. and James Dickinson for General Marine 
Underwriters relied upon the same argument. 


MacKinnon K.C. in reply. 
Cur. adv. vult. 


Dec. 20. The following written judgments were delivered :— 


Bankes L.J. The claims in these actions, which were 
tried together, were upon two policies of marine insurance 
both dated April 17, 1919, upon the hull and machinery of 
the auxiliary schooner Elmir Roberts for a voyage from places 
in the United States and elsewhere to places in France and 
back again. The vessel completed her voyage from the 
United States to Bordeaux safely, but was totally destrored 
by fire on the return voyage to the United States. The claima 
were for a total loss. The defences included a plea of con- 
cealment of a material fact—namely, that the owners of the 
Elmir Roberts had, before the insurance was effected, entered 
into a freight engagement for the carriage in the said vessel 
of 2500 drums of gasolene from the United States to Bordeaux. 
Greer J. who tried the actions held that the plea of conceal- 
ment of a material fact was made out, and he gave judgment 
for the defendants. All parties called evidence at the trial. 


(1) [1912] 3 K. B. 51, 70. (2) 9th ed., vol. i., p. 780. 
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The question for this Court is whether the learned judge came 
to a correct conclusion upon the evidence. With regard 
to the vessel herself there was no dispute. She was one of a 
class built in America during the war. She was a wooden 
vessel of about 690 tons net register tonnage with auxiliary 
motor engines. The engines of such a vessel are run with 
fuel oil, and a considerable quantity of petrol is carried in 
tanks in the engine room, for the purpose of heating the hot 
bulb of the engines, and for working the small petrol engines 
which drive the winches. The quantity of petrol so carried 
by this vessel would probably be from 300 to 400 gallons. 

It is conceded by all parties that this class of vessel is 


‘regarded as an extremely hazardous risk, owing to the use of 


petrol under the above circumstances. Quite a number of 
witnesses said that they would not take a line on such a vessel, 
whatever her cargo might be. The gasolene, or petrol as it 
is called in England, which formed part of the cargo of this 
vessel was contained in 2500 iron drums. Each drum 
contained about 40 gallons, so the total quantity carried 
was about 100,000 gallons. The owners of the vessel had 
entered into a contract to carry these drums before the 
proposal for the insurance was made. Petrol contained in 
iron drums was proved to be quite an ordinary and common 
form of merchandise to be included as part of a general cargo 
to be carried across the Atlantic. 

The plaintiffs’ case was that in the case of an insurance 
upon hull it was no part of the duty of the assured to make any 
disclosure to the underwriter with reference to the cargo, 
but that it was the underwriter’s business, if he wished to 
know anything as to the nature of the cargo, to make the 
necessary inquiries. The defendants’ case, on the other 
hand, was that even in the case of an insurance upon hull it 
was the duty of the assured to make full disclosure of every 
material circumstance connected with the cargo to be carried. 
In cross-examination the witnesses for both parties had to 
modify the general proposition contained in these contentions. 
For instance, the plaintiffs’ first witness admitted that he could 
not contend that there would not be a duty to disclose the 
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fact that dynamite formed part of a cargo, or that an entire 
cargo consisted of petrol; and several of the defendants’ 
witnesses admitted that if quite small quantities of such 
articles as matches or cotton formed part of a cargo there 
would be no duty to disclose that fact, though there would 
be a duty to disclose the fact if considerable quantities of 
either were to form part of a cargo. 
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the present case is concerned it must be accepted that the 
question whether disclosure must be made or not is one of 
degree, depending upon the circumstances of each particular 
case. Certainly upon the evidence given in this case it would 
appear that no rule can be laid down that under no cir- 
cumstances where the insurance is one upon hull is there any 
duty upon the assured to make any disclosure as to the nature 
of the cargo. It does, however, appear from the evidence that 
the general rule prevailing in reference to insurances upon hull 
is that no disclosure in reference to the nature of the cargo 
to be carried is either made by the assured, or expected by 
the underwriter. This appears to be quite in accordance 
with what Lord Ellenborough conceived should be the 
rule: see Boyd v. Dubois(1); and it seems to me from 
the nature of things that no other practice could be 
expected to prevail. The duty, if duty there be, to make any 
disclosure can only be a duty to disclose some matter in 
relation to cargo already fixed or undertaken to be carried. 
Tn order, therefore, to qualify himself to make a valid contract 
of insurance the broker must keep himself posted as to what 
freight engagements have been entered into up to the moment 
of making the contract of insurance, and he must have 
sufficient information as to the exact nature and quantities 
of each parcel covered by those engagements to enable him 
to decide what disclosure he should make. The inconvenience, 
not to say practical impossibility, of carrying on this class of 
business under such conditions, particularly where a broker 
is acting for a client abroad, convinces me that some such 
general rule as that spoken to by the plaintiffs’ witnesses 


(1) 3 Camp. 133. L 
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must be in existence. This conclusion is strongly supported 
by the fact that no reported case can be found in which the 
suggested duty to make the disclosure contended for by the 
defendants has been held to exist. 

In deciding this case the learned judge had to apply s. 18 
of the Marine Insurance Act, 1906, to the facts before him. 
He decided that the fact that a freight engagement had been 
entered into for the carriage of this very considerable quantity 
of gasolene upon this particular vessel before the proposal 
for insurance was made was a circumstance which was 
material as being likely to influence the judgment of 
a prudent underwriter in fixing the premium, or determining 
whether he would take the risk. I cannot say that he 
was wrong in so deciding. It becomes necessary, there- 
fore, to consider the second branch of the learned judge’s 
finding in reference to the question whether the assured was 
excused from making any disclosure of this material cir- 
cumstance under sub-s. 3 of s. 18, either because he must be 
presumed to have known it, or because under the cir- 
cumstances he must be taken to have waived it. The learned 
judge has not dealt with the question of waiver, presumably 
because the point was not made in argument before him, 
and he has held that though the insurer must be presumed 
to have known that some portion of the cargo of this vessel 
would very possibly consist of drums of gasolene, he did not 
know, and must not be presumed to have known, that 2500 
drums had actually been fixed at the time that he entered 
into the contract of insurance. This fine distinction leads one 
to doubt the soundness of the view that the circumstance of 
these drums being actually fixed was a material circumstance ; 
but as I have already said I do not think it is possible upon the 
evidence to interfere with that part of the judge’s judgment. 

I do, however, consider that the appellants are entitled to 
succeed upon either of two grounds with which the learned 
judge does not deal. In the first place, I think that the 
evidence as to the practice in relation to the non-disclosure 
of the character of cargo when effecting a policy on hull does 
not only allow, but requires, the Court to hold that an 
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underwriter waives any information in relation to what may 
be fairly described as a parcel of ordinary cargo of lawful 
merchandise, which this parcel was. In the second place, I 
_ think that the plea of waiver can be supported on the ground 
indicated by Lord Esher M.R. in Asfar & Co. v. Blundell (1), 
where in dealing with the question of concealment he says: 
“ But it is not necessary to disclose minutely every material 
fact ; assuming that there is a material fact which he ”’— 
the assured—“is bound to disclose, the rule is satisfied if 
he discloses sufficient to call the attention of the underwriters 
in such a manner that they can see that if they require further 
nformation they ought to ask for it.’ In my opinion the 
disclosure in the present case that this vessel was a wooden 
vessel with auxiliary motor engines was a disclosure of the 
fact that it was proposed to carry cargo from the United 
States to France in a vessel specially and dangerously liable 
to fire damage, and that such a disclosure was, within Lord 
Esher’s language, a sufficient disclosure to put the underwriter 
on inquiry. Having regard to the language of the material 
section of the Marine Insurance Act, 1906, in which the law 
relating to concealment is now contained, the conclusion 
is rather that disclosure had been waived than that it had 
not been made; but the result is the same, so far as the 
appellants’ case is concerned. 

On these grounds I think that the appeal succeeds and that 
the judgment entered for the defendants must be set aside 
and judgment entered for the plaintiffs for the amount claimed 
with interest, with costs here and below. 


Arkin L.J. The subject of insurance in this case was the 
schooner Hlmir Roberts, a wooden ship built in 1918 having 
auxiliary internal combustion engines. Her net register 
tonnage was 695, and her dead-weight capacity 1461 tons. 
She was insured on hull with the defendants. The plaintiffs 
who effected the insurance in their own names as well as for 
whom it might concern, are a firm of Liverpool insurance 
brokers who were acting for the American owners. The 

(1) [1896] 1 Q. B. 123, 129. 


309 


C. A. 
1920 


Mann 
MACNEAL 
AND 
STEEVES 
v. 
CAPITAL 
AND 
CouUNTIES 
{NSURANCE 
Co. 


Bankes L.J, 


CouUNTIES 
INSURANCE 
Co. 


Atkin L.J. 


KING’S BENCH DIVISION. [1921] 


ship was insured at and from any port or ports in the United 
States of America to any port or ports in France, whilst there, 
and thence returning to any port or ports in the United States 
of America. The vessel was lost by fire and explosion conse- 
quent thereon on her return voyage from Bordeaux to New 
York. The defendants rely on concealment by the plaintiffs 
of the fact that at the time the contract of insurance was made 
the owners had made a freight engagement whereby the vessel 
was bound to carry on her outward voyage from the United 
States of America to France a part cargo of gasolene in drums, 
which they allege was a dangerous cargo. In fact the vessel 
did carry this cargo in safety to France. I mention the fact 
to discard it, for it appears irrelevant to the question whether 
the existing contract to carry the cargo was a material fact 
which ought to have been disclosed. 

The law upon the matter is to be found in s. 18 of the Marine 
Insurance Act, 1906. The learned judge has found that the 
freight engagement was a material circumstance within the 
definition in sub-s. 2, for he thinks that it would have 
influenced the mind of a prudent insurer both in fixing the 
premium and in determining whether he would take the risk. 
I am not sure that I should have come to the same conclusion, 
in view of the fact that this small wooden cargo vessel pos- 
sessed auxiliary internal combustion engines and therefore 
had to carry in the engine-room a store both of crude oil and 
of petrol, facts which were known to the insurers and would 
seem to indicate more peril than the cargo in question. But 
there certainly was evidence upon which the judge could so 


. find, and I am not at all prepared to say that I am satisfied 


that the finding was wrong. 

The question remains whether the assured was excused from 
disclosure by the provisions of sub-s. 3. I have come to the 
conclusion that this was a circumstance as to which informa- 
tion was waived by the insurer, and, therefore, under 
sub-s. 3 (c) it did not need to be disclosed. It is a remarkable 
fact that in the long history of the English law of marine 
insurance in which the doctrine of concealment has played a 
prominent part there is no record of any decided case in 


2 K. B. KING’S BENCH DIVISION. 


which an underwriter on hull has ever successfully relied on 
a concealment with reference to the kind of cargo contracted 
to be carried. In spite of some suggestion to the contrary, 
_ the evidence in this case, especially that of Mr. Ashley, the 
only independent underwriter called for the defendants, 
satisfies me that in ordinary practice the assured does not 
give, nor does the insurer demand, information on this topic. 
This would correspond, I am convinced, with the general 
experience of those engaged in marine insurance work. One 
of the reasons no doubt is that insurance on hull is frequently, 
perhaps usually, effected before particular freight engagements 
are made, or, at any rate, are completed ; and in insurances 
for time, often before any forecast could be made of the nature 
of such engagements. The insurer knows that cargo will 
be carried and he is prepared to take the chance of what the 
cargo will be. Another reason probably is that from the 
nature of the business any complete disclosure is from a busi- 
ness point of view impossible. Marine insurances are effected 
in ordinary course by agents, insurance brokers, whose 
knowledge and duty to disclose is in substance deemed to be 
co-extensive with that of their principals. Shipowners and 
others interested in hull would have to prepare and hand over 
to their brokers full particulars of freight engagements, 
including in the case of a general ship possibly hundreds of 
items lest one of them should in nature and extent be capable 
of being deemed a material circumstance ; these particulars 
or the doubtful items would have to be shown by a prudent 
broker when offering the risk to each underwriter. Whether 
the doctrine of waiver be based on a collateral contract ex- 
pressed or implied, or upon a representation express or implied 
acted upon by the person to whom it is addressed, it appears to 
me that the nature of the business relations between the respec- 
tive parties leads necessarily to the inference that the insurer 
waives disclosure of the nature of the cargo contracted to be 
carried. He is presumed to know matters of common know- 
ledge and matters which an insurer in the ordinary course 
of his business as such ought to know. Amongst such matters 
"would be, in the present case, that the vessel insured was a 
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cargo vessel, that she would be carrying cargo from the 
United States of America to France, and that the cargo might 
consist of petrol in drums. If he objects to insuring such a 
cargo he can protect himself by making an inquiry, or by 
insisting on a warranty against such cargo. If he does not, 
it appears to me that the nature of the transaction demands 
the inference that he must be deemed to represent to the 
assured that the nature of the cargo need not be stated. 
Greer J. says with force that while the insurer may be prepared 
to risk the chance of a hazardous cargo, he must not be taken 
to be prepared to incur the certainty of a hazardous cargo. 
I feel the weight of this, but I think the answer is that included 
in the risk he takes is the risk that there is an already con- 
cluded engagement for hazardous cargo, just as there is the 
countervailing possibility that he runs no risk of a hazardous 
cargo at all, by reason of an absolutely safe cargo having been 
agreed. In truth this view seems to be disposed of by 
authority. If an insurer insures a private warship from port 
to port he need not have disclosed to him the special 
adventure, “because he knows some expedition must be in 
view; and, from the nature of his contract, without being 
told, he waives the information’’: per Lord Mansfield, in 
Carter v. Boehm. (1) If he insures a ship “at and from” 
a foreign port he need not have disclosed to him the fact that 
the ship has needed in that port substantial repair, for he 
knows that such a circumstance is probable: Beckwith v. 
Sydebotham. (2) So on a similar insurance “lost or not lost ” 
the assured need not disclose that the ship at the date of the 
insurance has left the port on the insured voyage for some 
considerable period: Fort v. Lee (3), a decision of the Court 
of Common Pleas when Sir James Mansfield was Chief Justice 
and Sir Soulden Lawrence one of the judges. The period in 
that case was twenty-four days. In all the above cases 
disclosure was held unnecessary, though in all of them the 
circumstance appears to have been material, and to be a fact 
known to the assured at the time of making the contract. 


(1) 3 Burr. 1905, 1911. (2) 1 Camp. 116. 
(3) 3 Taunt. 381. 
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I do not think that the reasons I have given for this decision 
necessarily apply to the case of a cargo which is unusual and 
of exceptionally hazardous character, such as the case put 
in argument of a cargo of dynamite. I should like to consider 
the circumstances of such a case when it arises. In the present 
case, though I always hesitate before differing from the 
learned judge, I have formed the opinion that he should have 


given judgment for the plaintiffs, and I think that the appeal 
should be allowed. 


Youncer L.J. We are here concerned with insurances 
upon the hull of an oil-driven auxiliary wooden schooner, 
the Elmir Roberts, on a round voyage from any port or ports 
in the United States to any port or ports in France, there, 
and back. At the date of insurance a freight engagement 
had been made, by virtue of which the vessel was to carry 
as part of her cargo on her outward voyage some 2500 drums of 
gasolene said by the defendant underwriters in these pro- 
ceedings to be dangerous merchandise. No mention of this 
engagement was made to the underwriters by the plaintiffs, 
the brokers effecting the insurance; they were in truth 
themselves ignorant of the transaction at the time, although 
that fact is not in the circumstances relevant or material. 
The respondents seek by reason of the non-disclosure to escape 
liability from the claims made against them in these actions 
in respect of the subsequent loss of the schooner on her return 
voyage. Greer J. has held that they are entitled to relief, 
and the plaintiffs appeal to this Court. 

The learned judge found that there was in the circumstances 
stated a concealment by the brokers of a fact that was 
material, and that the non-disclosure was not excused by 
any circumstance known or presumed to be known to the 
underwriters. His judgment goes no further. He did not 
in it consider or discuss the question fully canvassed before 
us—namely, whether the circumstance relied on was not one 
as to which information was waived by the defendants. That 
topic was not, I gather, definitely raised before him in 
' argument. 
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With reference to the matters with which the learned judge 
did deal in his judgment, while I express the opinion with 
much diffidence, I do gravely doubt whether the reasoning 
by which he reached his conclusion that the non-disclosure 
of this freight engagement was so material as he held it to 
be really had regard to the true criterion by reference to which 
in relation to this marine risk the issue of materiality falls, 
as I think, to be determined. The learned judge, as I read his 
judgment on this issue, is not influenced directly or otherwise 
by the character and construction of the vessel on which the 
drums of gasolene were to be carried, and on whose hull 
the insurances were effected, the most material circumstance, 
as it seems to me, in the case. He has, so to speak, labelled 
this gasolene as dangerous cargo in the abstract, as merchandise 
which, when included in a general cargo from America by any 
vessel open to carry such cargo, substantially increases the 
risk of an insurance upon her hull, as goods so attended 
with hazard beyond the common that their certain inclusion 
as part of cargo to be carried deprives the insurer of his useful 
chance that nothing so dangerous to the safety of the ship 
will be on board during the voyage insured. Not that the 
learned judge was not well entitled to deal with this question 
as he did; much of the evidence given before him seemed 
plainly to convey that everything that could be said against 
these gasolene drums on a steel or iron ship would a fortiori 
apply to them when on a wooden ship, and perhaps most of 
all on an auxiliary wooden vessel like the Elmir Roberts. 
But a careful consideration of all the evidence in the case, 
the testimony from all sides, impresses me with the con- 
viction that the only aspect of the matter with reference 
to which the statements just referred to are well-founded 
has little if any relevance to the question of materiality in 
relation to this particular risk when looked at from what I 
conceive, upon the whole evidence, to be the only proper stand- 
point. For while it is undoubtedly true that the presence 
of such a cargo, whether on a well-found iron or steel ship 
or on a wooden sailing, steam, or auxiliary oil vessel, may 
seal the fate of the vessel should the gasolene caught by the 
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fire explode, and will do so with greater certainty in the 
case of a wooden vessel than in the case of one otherwise 
constructed, the relevant distinction for present purposes 
_ between the well-found iron or steel ship and such a vessel as 
the Hlmir Roberts is that the first class of ship need not, in 
the event of fire, be at risk of destruction at all, apart from the 
presence of the gasolene amongst her general cargo, while in 
the case of a vessel like the Hlmir Roberts it approaches 
certainty that in the event of a fire breaking out sufficiently 
serious to reach, if unimpeded, the drums in the hold, her 
fate would be irrevocably sealed, long before the flames got 
so far, by the intermediate burning of her own stores of oil 
fuel and of any other general cargo—in the present case, 
for instance, the 600 tons of claret staves stowed in the near 
hold and on deck—more immediately inflammable than 
gasolene itself and equally effective to bring about the total 
destruction of this vessel. In other words, the evidence I 
think clearly shows that if the vessel was to be lost at all by 
fire it would be only in the remotest contingency that these 
gasolene drums, stowed away in her hold as they were, would 
play any effective or other part in bringing about her des- 
truction. That this is so appears, as it seems to me, from a 
consideration of the evidence both with reference to this 
type of vessel and with regard to the nature of these gasolene 
drums. 

Bankes L.J. has just described the Hlmir Roberts type of 
vessel, an American product of the war. I will not repeat 
his description. The evidence with reference to these 
vessels demonstrates, as I think, their faulty construction, 
their grave liability to destruction from fire breaking out 
in the engine-room, the danger spot, saturated in its wood- 
work with oil, and the extreme difficulty of preventing 
the spread of such a fire if it once establish itself. 
The story of the Elmir Roberts’s final destruction recorded 
in the correspondence supplies a striking corroboration of 
these conclusions, which were so strongly held by many 

underwriters that they would take no line on such vessels at 
all, their record of loss, apart from all questions of cargo, 
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being during the war abnormally high; and the great bulk 
of the evidence went also to show that it was the oil carried 
by these vessels for their own purposes that constituted 
their principal danger. The Elmir Roberts herself on her 

outward voyage carried 540 gallons of gasolene, 450 gallons 

of oil in barrels, 330 gallons of crude oil in tanks, and 330 

gallons of kerosene for use in her engines and pumps, seriously 

imperilling her safety by reason of regular recourse being had 

to it for use. Gasolene as cargo in iron drums, on the other 

hand, was, it appears from the evidence, carried across the 

Atlantic during the war in great quantities as ordinary 

merchandise in these as well as in other vessels. No disaster 

traceable to it is on record, very possibly due to the fact 

deposed to by Mr. Harry Gray that the drums containing 

the gasolene are substantial things, welded and not riveted, 
and strengthened against crushing by stiff rims, with the hole 

for filling fitted with a screw tap, and jointed and tightened 

up so that no gasolene can leak out. The drums moreover 

were, Mr. Gray says, usually tested and stamped. It further 

appears clearly from the evidence that gasolene is in the 

normal course of events quite innocuous while contained in 

the drums. Mr. Gray’s opinion was that with these drums 

containing it stowed in the hold there was about them no 

particular danger, while Mr. Shore, a director of the plaintiff 

company, said, and so far as I can see said with good reason 

justified by experience, that so enclosed the gasolene was a 

perfectly safe article for carriage. 

Now in all these circumstances it is important to note the 
exact findings of the learned judge. It seemed to him quite 
clear that the existence of the engagement to carry the 2500 
drums of gasolene was a material fact, and that the insurers 
could not be presumed to know it. What he held they must be 
presumed to know was that the vessel would be open to carry 
that quantity if she had not been already fixed, but not that 
she was already fixed to carry it, and he proceeds as follows : 
“It seems to me that the fact that she was then definitely 
fixed to carry these dangerous goods makes all the difference, 
because any insurer who was told that would know at the time 
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definitely that he was not going to get a cargo which may be 
partly composed of other goods, and that he was being asked 
to make an insurance on a cargo which had been definitely 
fixed to the extent of 2500 drums of this dangerous material.” 
In this passage the learned judge adopts the suggestion made 
to us by Mr. van den Berg in his very able argument. I 
think it fails on the facts. This cargo may in the abstract be 
properly described as dangerous. So far I am content to accept 
the learned judge’s finding. In relation to this adventure, 
however, the result of the evidence is, I think, clearly to 
show that, as a part of any normal average general cargo 
from America, it cannot be so described. In my view, 
in this connection, it was probably less and certainly not 
more dangerous than were the claret staves to which, it was 
admitted, no objection could have been taken even if they, 
like the gasolene, had been at the date of insurance the subject 
of an agreement for carriage on this outward voyage. 
Speaking for myself therefore I should for these reasons 
be prepared to allow the appeal on the ground that, as the 
defendants must be presumed to know that the vessel would 
be open to carry the gasolene in question, the additional fact 
that a contract to carry these drums had been entered into 
made no material difference to the risk they are presumed to 
have undertaken. But if I be wrong so far, the considerations 
already stated add further force to the circumstances im- 
mediately relevant on the question of waiver, with which 
Atkin L.J. has just dealt so fully. I have had the advantage 
of reading his judgment, and if I may say so, I concur entirely 
with it on this point, both in its reasoning and in its con- 
clusions. I would only for myself venture to add one further 
word upon it. I do not conceive that the conclusions reached 
both by my Lord and Atkin L.J. on this question of waiver 
have the effect of weakening the governing statutory principle 
that a contract of marine insurance is a contract based upon 
the utmost good faith. I do not doubt that the Courts must 
be at all times instant to see that this essential principle 
_is never impinged upon, The views now expressed are, 
however, called for not only by the practice but by the 
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necessities of marine insurance business as now conducted ; 
they do little more than extend to voyage policies principles 
which must ex necessitate rei obtain in connection with time 
policies, and they are so far justified not only by the absence 
from the books of any decision to the contrary of them, but 
by the existence in America, if we may judge from the passage 
from Duer cited by Mr. Mackinnon (1), of an absolute rule 
there to the same effect. Nor, as it seems to me, is the 
principle adopted in these judgments, while necessary for the 
due conduct of business, injurious to any interest that 
requires protection even under these contracts uberrimae 
fidei. Every nervous or sceptical underwriter can always 
protect himself by a clause of warranty or by inquiry; and 
if there be on the part of the insuring broker, even in such a 
matter as we are here dealing with, any fraudulent conceal- 
ment, the underwriter will of course be relieved unless the 
fraudulent broker discharges the very heavy burden of 
establishing affirmatively that the fraud which he perpetrated 
for the purpose of influencing the underwriter’s judgment 
was in fact in no way effective to lead him to accept the risk 
on the terms agreed. 
In my judgment, these appeals should be allowed 


Appeals allowed. 


Solicitors for appellants: William A. Crump & Son. 
Solicitors for Capital and Counties Insurance Co., Ld. : 
Ballantyne, Clifford & Co. 
Solicitors for General Marine Underwriters, Ld.: Thomas 
Cooper & Son. 
(1) Vol. ii., Lect. 13, s. 41, p. 446. 
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{IN THE COURT OF APPEAL] 


REID v. BRITISH AND IRISH STEAM PACKET 
COMPANY, LIMITED. 


Employer and Workman—Injury—Compensation—Accident arising out of 
Employment—Wilful Assault by Docker upon Foreman Supervisor— 
“* Workman’’—‘‘ Person employed otherwise than by way of manual 
labour’ —Remuneration eaceeding 2501. per Annum. 


The applicant was a quay foreman in the employ of the respondents. 
His duty was to supervise gangs of dock labourers. While so engaged he 
was wilfully assaulted by one of the men and sustained a severe injury 
to his eye whereby he was totally incapacitated, and for which he sought 
compensation under the Workmen’s Compensation Act, 1906. At 
the time of the injury he was receiving 21]. a month from the 
respondents, by whom he had been employed for twenty years, 
his engagement being determinable by one month’s notice. The 
county court judge made an award in his favour. The respondents 
appealed on the grounds: (1.) that the injury was not due to an accident 
arising out of the employment ; (2.) that the applicant was not a ‘“‘ work- 
man ’”’ within s. 13 of the Act. There was evidence that he occasionally 
lent a hand to the men, but his substantial duty was that of supervision 
only :— 

Held, that the injury was caused by an accident arising out of and in 
the course of the employment. 

Trim Joint District School v. Kelly [1914] A. C. 667 followed. 

Held further, however, that the applicant was not a ‘‘ workman” 
within the Act, his substantial employment being supervision and not 
manual labour, and his remuneration exceeding 2501. a year. 

Griffith v. Penrhyn Castle (Owners of) [1917] 1 K. B. 474; Jaques v. 
Tug Alexandra (Owners of) (unreported); and In re Dairymen’s Foremen 
and In re Tailors’ Cutters (1912) 107 L. T. 342 followed. 


APPEAL from an award of the judge of the City of London 
Court, sitting as arbitrator under the Workmen’s Compensa- 
tion Act, 1906. 

The applicant, Reid, was employed by the respondents 
at their wharf as a quay foreman. His duty consisted in 
the supervision and control of the men who were employed 
as dock labourers in the work of loading and unloading ships 
at the wharf. On November 26, 1919, while in the discharge 
of his duties, the applicant had occasion to give orders to 
one of the men to perform some work which he ought to have 
‘done. For no apparent reason the man violently assaulted 
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him and inflicted a serious injury to one of his eyes, so that 
for all practical purposes he lost the sight of it, and, as he was 
at the time suffering from impaired vision of the other eye, 
he was totally incapacitated from performing the work on 
which he was formerly employed. He accordingly made 
a claim for compensation as for an accident under the Act. 
At the time of the assault he was earning 211. a month, his 
employment being determinable by one month’s notice on 
either side. His duty was to engage, and supervise the work 
of, gangs of men who were employed by the respondents. 
There was some evidence that, when there was a pressure 
of work at the wharf, he would occasionally lend a hand by 
way of assisting the men who were working under him. 

There was also evidence that the men were of a rough type, 
but assaults by them upon the foremen had not previously 
occurred. 

At the hearing of the arbitration two questions arose : 
(1.) Whether the injury to the applicant was caused by an 
accident arising out of his employment; and (2.) whether 
he was a “‘ workman ” within the meaning of s. 13 of the Act. 

The county court judge decided both points in favour of 
the applicant and awarded him compensation accordingly. 

The respondents appealed on the grounds :— 

1. That the judge was wrong in law in holding that the 
applicant was a workman within the meaning of the Act. 

2. That he was wrong in law in holding that the applicant 
was injured by accident arising out of and in the course of 
his employment. : 

3. That there was no evidence on which the judge could 
find that the injury arose out of the employment. 


Holman Gregory K.C. and Duckworth for the appellants. 
The applicant was not injured by an accident arising out of 
his employment. There is no evidence that the liability to 


' assault was a special risk of the employment. Trim Joint 


District School v. Kelly (1) does not therefore apply: Weekes v. 
Stead. (2) Secondly, the applicant is not a “ workman” 


(1) [1914] A. C. 667. (2) (1914) 83 L. J. (K. B.) 1542. 
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within the meaning of the Act. His real work was super-  ¢. A. 


vision, and he was not engaged by way of manual labour. 1991 
Such manual labour as he did was merely incidental to his Ris 
employment: In re Dairymen’s Fofemen and In re Tailors’ anne 
Cutters (1); Jaques v. Owners of the Tug Alexandra. (2) anv Inisx 


° ° . TEAM 
Moreover, his remuneration exceeded 2501. a year, and he is packer Co. 


therefore outside the Act: Griffith v. Owners of S.S. Penrhyn 
Castle. (3) 

Newson K.C. and Garland for the respondent. The county 
court judge has found that the man was not employed 
otherwise than by way of manual labour, and there was 
evidence on which he could so find. His finding cannot be 
disturbed. The man’s remuneration did not exceed 2501. a 
year. There was no certainty that he would earn more than 
that amount, because his engagement might be terminated on 
a month’s notice. 

When s. 13 of the Workmen’s Compensation Act, 1906, 
says “‘remuneration exceeds 250]. a year” it does not mean 
remuneration at a rate which if the man could earn it through- 
out the year would give him more than 250/. for the year : 
Mackay v. Owners of S.S. Cramond. (4) 


Lorp STERNDALE M.R. This case raises two or three 
difficult points, but two of them are, in my opinion, governed 
by authority, either in this Court or in the House of Lords, 
and therefore it is not necessary to discuss them at any 
length. [His Lordship stated the facts and continued :] 
In those circumstances three questions have been raised. 
One is that this was not an accident which arose out of the 
course of the applicant’s employment, because it was a wilfully 
wrongful act on the part of the man who struck him, and it 
was not a risk incidental to his employment that he should be 
so struck. The county court judge has found that it was, and 
the noble and learned Lords who delivered judgment in 7’rim 
Joint District Schoolv. Kelly (5) all stated that it was a question 


(T\ELO (elo 342: (3) [1917] 1 K. B. 474. 
(2) (1920) Unreported. (4) (1920) W. C. & Ins. Rep. 219. 
(5) [1914] A. C. 667. 
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of fact, and a question of degree to be decided in each par- 
ticular case. In that case the man, who was unfortunately 
killed by a‘ concerted assault, was a schoolmaster in an 
industrial school. There had been assaults before in the 
school and several of the boys were rough and unruly. In 
this case there is evidence that the men with whom the 
applicant had to do, and over whom he had to exercise super- 
vision and discipline, were a rough lot, and probably anybody 
who has experience of dock labourers would think that was 
not, at any rave manifestly, an untrue description. It is 
quite true that no evidence was given that any assault on a 
man in this position was known, either to the applicant 
himself, or to any of the witnesses who were called. He 
did say he had heard of an assault upon a ship’s foreman, 
but whether an assault by a dock labourer ona ship’s foreman 
would be relevant to an assault on a quay foreman, I do not 
discuss. If the men were in the habit of assaulting foremen 
at all, I should think the description of foremen would not 
matter very much, but at any rate there was no real evidence 
of any previous assault upon any foreman at all. 

Was it open to the learned judge upon that evidence to 
find that an assault of this kind arose out of the employment ? 
It seems to me that it was, because, if you put a man in 
command to exercise supervision and discipline over a lot 
of men who are described as a rough lot, and given to fighting 
at times, although not often, if ever, within the dock premises, 
it does not seem to me that it is impossible to draw the 
inference that there is a possibility, if not a probability, of 
the man being assaulted, over and above the probability or 
possibility of the ordinary citizen being assaulted; I mean 
by the ordinary citizen a man who has not got to control and 
direct men of a rough character. Although I think it is a 
matter to be seriously considered by the judge in coming to 


_ his conclusion of fact, I cannot think that the fact that no 


assault had previously been committed is conclusive to show 
that it was not a risk incidental to the man’s employment. 
It appears to me that there was evidence upon which the 
judge could find as he did, and, if so, then the case comes 
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entirely within the authority which I have mentioned. It is 
quite true that that was the decision of a House divided, 
I think, in the proportion of four to three of the noble and 
learned Lords; but we have no right to discuss that, we must 
take the decision as it is, and, in my opinion, upon that point 
this case falls entirely within that authority. 

On the next point also it seems to me that the case is 
concluded by authority, not, I am sorry to say this time, 
by the House of Lords, but by a judgment in this Court to 
which I was a party. I am glad to hear that that case is 
going to the House of Lords, because it would be a very great 
advantage to us to have an authoritative definition of the 
meaning of s. 13 of the Workmen’s Compensation Act, 1906. 
It begins in this way: “Workman does not include any 
person employed otherwise than by way of manual labour 
whose remuneration exceeds 250]. a year.” In Jaques v. 
Owners of the Tug Alexandra (1) this Court adopted the 
definition which was given by the late Master of the Rolls 
sitting as a judge of first instance, of the meaning of 
“employed otherwise than by way of manual labour.” What 
that learned judge said was, that the question whether a 
person is employed otherwise than by way of manual labour 
within the meaning of that section is to be determined by 
considering whether any manual labour that he may do in 
the course of his service is the real substantial work for which 
he is engaged, or whether it is only incidental or accessory 
thereto ; if it be the latter, the employment is not in manual 
labour. Until that definition, which was adopted in this 
Court, is corrected or said to be wrong we must follow it. 
Adopting and following that definition, I have the gravest 
doubt whether there was any evidence that this man was 
engaged in manual labour at all. He was a quay foreman, 
and his evidence was to this effect. He said, I very often 
handle goods under pressure of work; I was expected to do 
this by the manager, to give a man a hand if necessary. It 
appears from the shorthand note of the evidence that when 
he was asked in cross-examination whether persons in 


(1) Nov. 18, 1920. Unreported. 
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authority had ordered him to do manual work, and a 
Mr. Higgins was mentioned, he said: ‘‘ No, he never ordered 
me.” He was then asked whether Mr. Higgins had asked 
him, and he said: “He may have done; I cannot say for 
certain.” Then another gentleman, a superintendent, was 
referred to, and what the applicant said about him was : 
“On several occasions he has asked me to give a hand in 
handling cargoes.” He was asked how often, and replied: 
“When they were pressed, which was not very often.”” Then 
he was asked to say what this gentleman had said to him, 
and he said: “ He has often said to me when the ship was 
nearly finished, ‘Well, Reid, we are going slow here, can you 
push them along a bit ?’ and I have done it.” Being asked: 
“That would be quite consistent with his telling you to work 
with more despatch ?” he said: “ Yes, he would expect me 
to perform the work.” With regard to other persons who 
were mentioned, he said that a Mr. Harling had ordered him 
to do manual labour, but when he was asked again about it 
he said: “He has asked me at times to give a hand and I 
have done it; it was not exactly an order, but he simply 
asked me.” That, I think, is the strongest part of his evidence. 
I doubt very much whether that was evidence that he was 
engaged to do manual labour within the definition I have 
mentioned ; but witnesses were called on the other side 
and they denied that this man’s engagement was to do manual 
labour at all. They said he might. One witness said he might 
have put his hand to stop a bale falling or something of that 
kind, and I think they admitted he might from time to time 
have lent a hand, but they said that was not part of his duty. 
His duty was to supervise, and if he were to do the manual 
work regularly like the other men, he would be very much 
less use as a foreman, because he had to look after, not one 
gang, as the learned judge seems to have thought, but three 


_orfour. He had to distribute them to different places where 


they had to work, and see that the work was properly done. 
There therefore was, even if what he said was some evidence 
of his being engaged in manual work, evidence to the contrary, 
and the learned county court judge, with the greatest respect 
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to him, seems to me to have misdirected himself upon this 
matter. He misdirected himself, I think, because he took 
the test as being that the man should be engaged only in 
- Supervision, and never in manual labour; but, taking that 
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time to time he is occasionally required to lend a hand.” 
That is the finding of the county court judge, and that finding 
seems to me to bring the man entirely within the principle 
of the definition adopted by this Court: Jaques v. Alexandra 
Towing Co.(1) I think, therefore, that this man was engaged 
otherwise than in manual labour within that definition. 

The next point is whether he was a man whose remuneration 
exceeded 2501. a year. That arises upon this state of facts. 
He was at the material time earning 211. a month, and would 
continue to earn 21/1. a month until the employment was 
terminated by one month’s notice. It is quite true that it 
could be terminated before the end of the year, and it was 
argued for the respondents that in accordance with Griffith v. 
Owners of S.S. Penrhyn Castle (2) and McKay v. Owners of 
the Cramond (3), it must be shown either that he had in fact 
in the last year earned over 250/., or that he had a contract 
which could not be determined within a year, under which 
he got more than 250I., before he could be said to be a man 
whose remuneration exceeded 250]. a year. I do not think 
that is the true result from either of those cases. McKay v. 
Owners of the Cramond (3) was a case of pilots at Barry Dock 
who were not serving under any engagement at all, but were 
earning dues by working as pilots. Théy had an association 
in which they pooled all the takings, and for the month or 
two for which the applicant in that case had been working, 
- his earnings had been 6/. a week, but there was no engage- 
ment at 61. a week; there was no continuous employment 
at all, and there was no evidence to show that that was in any 
way a customary sum, or that he had any real ground for 


(1) Unreported. (2) [1917] 1 K. B. 474. 
(3) (1920) W. ©. & Ins. Rep. 219. 
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expecting that the 61. a week would continue. ‘There was no 
evidence about it, and therefore that differs entirely from 


‘this case. So does Griffith v. Owners of S.S. Penrhyn Castle (1), 


because the facts there were that the applicant was a marine 
superintendent for the owners of the vessel, the Penrhyn 
Castile. He was the shore. man, a retired captain, earning 
about 1301. a year, but he had, as a special employment, 
been asked by the owners to go in command of this vessel, the 
Penrhyn Castle, because they were short of a master, and 
to go on a voyage, the extreme limit of which would not 
exceed six months, and therefore during those six months 
he was earning what, if continued for a year, would have 
amounted to more than 2501. a year ; but he had no continuous 
engagement at all, nor was there any reason to anticipate 
that he would continue, after the expiration of that voyage, 
to earn that amount of money. The facts, therefore, were 
different, but there were statements and definitions of what 
the learned judges in that case thought was the meaning of 
the words to which I have referred, which we followed, and 
indeed were bound to follow in McKay v. Owners of the 
Cramond. (2) I notice that Scrutton L.J. in Griffith v. 
Owners of S.S. Penrhyn Castle (3) said: ‘‘ To satisfy the words 
of the Act it must be shown that there is a contract of employ- 
ment which, unless determined by notice or by some 
extraneous fact such as death or the destruction of the subject 
matter of the contract, will last a year and produce a 
remuneration of over 2501.; and it is not enough to show a 
contract for less than a year at a remuneration of iess than 
2501., as a six months’ contract for 150/.’’ Warrington L.J. 
I think practically adopted the same test. If the argument 
for the respondent be correct, it would produce this result, 
that if a man were earning 5001. a year, but there was power 
to terminate that yearly agreement by a three months’ 


_ notice, he would not be a man whose remuneration exceeded 


2501. a year. I do not think that can be the meaning of it. 
If Scrutton L.J.’s interpretation of the section be applied to 


(1) [1917] 1 K. B. 474. (2) (1920) W. ©. & Ins. Rep. 219. 
(3) [1917] 1K. B. 474, 479, 
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this case, it seems to me that this man’s remuneration clearly 
exceeded 250]. a year. He had been in the respondents’ 
employment for over twenty years,.they were thoroughly 
satisfied with him, and he and they were on thoroughly good 
terms, and they continued him at this time in their employ- 
ment at 21l.a month. That would continue for a year unless 
_ terminated by notice, assuming the man to live and the 
company to carry on business, and there was every human 
probability that the employment would go on, and would not 
be terminated by notice. I think that that is evidence upon 
which the county court judge could find as he did that the 
man’s remuneration exceeded 2501. a year. 

I think, therefore, that that point fails, and that the appeal 
must be allowed on the ground that this man was a man whose 
remuneration exceeded 250]. a year, and who was employed 
otherwise than by way of manual labour. The appeal must 
be allowed, and there must be an award for the respondents. 


Scrutton L.J. The applicant in this case is a foreman 
over gangs engaged in loading and discharging ships at a 
wharf on the Thames, and he claims compensation under the 
Workmen’s Compensation Act, and alleges that the accident 
he has met with in his employment is that he was assaulted 
by one of the labourers whom he was employed to supervise, 
and by that assault he has lost the sight of one eye. 

The first point is whether that was an accident which arose 
in the course of and out of his employment. We are bound by 
the majority decision of the House of Lords in Trim Joint 
District School v. Kelly (1), and I take it that that case lays 
down that acts of violence deliberately intended to injure, 
though not accidents from the point of view of the person 
who inflicts the injury, may be accidents from the point of 
view of the person who suffers the injury, and that it is a 
question of fact in each case whether the risk of assault is 
merely one which is common to any subject of His Majesty 
equally with the person who has suffered it, or whether there 
_is some special risk of assault to the particular person arising 
(1) [1914] A. ©. 667.. 
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from his employment. In this case the county court judge has 
found that there is a special risk to a foreman of dock gangs 
on the Thames of assault by the dockers who compose the 
gangs. There was in my view evidence from which the county 
court judge could come to that finding, and if as a judge I 
am allowed to use my own knowledge I should entirely agree, 
from my knowledge of dockers, with the finding of the county 
court judge. 

The second and third points are points which are becoming 
of very great importance nowadays, because 2501. a year 
pre-war is not the same as 250/. post-war, and under the 
provision which shut out of the Workmen’s Compensation 
Act persons employed otherwise than by manual labour, 
whose remuneration exceeded 2501. a year, a good many 
people who, before the war, would have been included in the 
Act, are now shut out by the rise of wages consequent on 
the increased cost of living. It is common knowledge that 
many classes of people have had their salaries raised owing 
to the cost of living. On this definition of a “ workman,” 
two questions arise ; first of all, what is meant by a person 
employed otherwise than by way of manual labour? This 
Court in Jaques v. Alexandra Towing Co. (1), following and 
adopting the definition of the late Master of the Rolls in 
In re Dairymen’s Foremen and Tailors’ Cutters (2), took the 
view that the proper meaning of that term was that a person 
was employed otherwise than by way of manual labour 
whose employment was substantially otherwise than by way 
of manual labour, and the fact that he occasionally and 
incidentally did acts of manual labour did not prevent him 
from being a person employed otherwise than by way of 
manual labour, if the substantial part of his employment 
was not manual labour. Unfortunately, owing to the fact 
that the decision of the Court of Appeal was only given last 
term, the county court judge had not that test before him 
when he decided. this case, and he appears to have thought 
that, if the man was employed to do any manual labour, 
it took him out of the class of people who were employed 


(1) Unreported. (2) 107 L. T. 342, 
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otherwise than by way of manual labour; but he uses, in 
summing up his result, this language: “This foreman is a 
man who goes and looks and, in the main, sees that the work 
is done, that is to say superintends or supervises, but from 
time to time is occasionally required to lend a hand.” I see 
when the man himself was asked, ‘‘ What is your work as a 
quay foreman ?”’ his original answer was, “To overlook the 
labour and to direct the labour in loading and discharging 
ships.” Taking that as the true view of the man’s position, 
he comes exactly within the definition that has been adopted 
by this Court, for the substantial part of his work is not 
manual labour, and he is therefore, within the Act, a person 
employed otherwise than by way of manual labour. We 
are told that our decision in Jaques v. Owners of the Tug 
Alexandra (1) is on the way to the House of Lords, and, 
therefore, we have the satisfaction of knowing that an 
authoritative decision on that part of the definition in the 
Act will shortly be given. 

The other point turns on the second part of the definition 
in the Act, “whose remuneration exceeds 2501. a year.” 
Whereas Parliament gave elaborate definitions in the schedule 
of how to ascertain the earnings of a workman for the purpose 
of compensation, it entirely omitted to say how you are to 
find out whether a man’s remuneration exceeded 2501. a year, 
so it has been suggested that a man’s remuneration does not 
exceed 2501. a year unless within twelve months preceding 
the accident he has earned 2501. a year. It has been sug- 
gested on the other side that, if on the day of the accident 
the man is employed at a wage which, if continued for a year, 
would exceed 2501. a year, he is outside the Act, although 
his employment is seasonal and temporary and there is no 
reason to believe that it will continue for the year. In 
Griffith v. Owners of S.S. Penrhyn Castle (2), we had to 
consider the case of a man who was temporarily employed, 
but in my view both the members of the Court who 
gave judgments gave substantially the same definition of 

what is meant by a person “ whose remuneration exceeds 


(1) Unreported. (2) [1917] 1 K. B. 474. 
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2501. a year.” I have read my own judgment in that 
case and I remain of the same opinion and do not think I 
can improve the matter by trying to repeat it in other words. 
I said (1): “In my view to satisfy the words of the Act it 
must be shown that there is a contract of employment which, 
unless determined by notice or by some extraneous fact 
such as death or the destruction of the subject matter of the 
contract, will last a year and produce a remuneration of 
over 2501.” 

In this case the man was employed and paid monthly, his 
employment to be terminated by one month’s notice. He 
had been with his employers for twenty years and his view, 
and their view, was that he was a very good servant, and 
would in ordinary circumstances continue with them for the 
rest of his life, if he was able to work. In those circumstances 
he seems to come exactly within my definition of a contract 
of employment which unless determined by notice, will last 
a year, and, for this reason also, I think he falls outside the 
Act. I quite appreciate that the effect of the rise in the 
cost of living and the consequent rise of salaries has been 
to exclude a number of people from the Act who would have 
been within it before the war, but that is a matter for Parlia- 
ment to rectify by an alteration of the limit in the Workmen’s 
Compensation Act, and not for this Court to endeavour to 
get round by any manipulation of the words which Parliament 
has used. For these reasons I agree that the appeal should 
be allowed. 


Youncer L.J. I am of the same opinion, and I desire to 
add only one or two words upon the last question which has 
been discussed—namely, whether the applicant was a workman 
whose remuneration exceeded 2501. a year. He was in the 
employment of persons who had employed him for a period 
of over twenty years, and at the time of the accident he was 
receiving a remuneration which in fact produced more than 
2501. in a year. It is said that he is not a person whose 
remuneration exceeds 250]. a year, because, under the terms of 

(1) [1917] 1 K. B. 479. 
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his employment, that employment might be determined by a ©. A. 
notice expiring before the end of the year. Itseems to methat _1921 
that is no answer to the contention that in the circumstances 
he was a person whose remuneration exceeded 2501. a year. nee 
It is true that a remuneration of say 5]. a week is not a AND Iris 
remuneration which exceeds 2501. a year, within the meaning a Co. 
of the section, merely because if multiplied by fifty-two it will Younger L.s. 
exceed that sum. But it appears to me that where there has 

been and is existing an employment, although under an 
agreement which may be determined by one month’s notice, 

the workman who is receiving the sum which the applicant 

in this case was receiving, was receiving a remuneration 
exceeding 2501. a year so soon as it is ascertained, as it is 

in this case, that the employment in which he was engaged 

carried with it no necessary expectation of its being 
determined within the year. In my opinion, therefore, he 

is a workman whose remuneration did exceed 2501. a year 

within the meaning of the Act. 


REID 


Appeal allowed. 


Solicitors : Botterell & Roche ; H. Dade & Co. 
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Feb. 7, 8. CURRIE v. COMMISSIONERS OF INLAND REVENUE. 


Revenue—Excess Profits Duty—Exception—Income Tax Repayment Agency— 
Payment by Commission—‘ Profession ’’—Question of Fact for Commis- 
sioners—Finance (No. 2) Act, 1915 (5 & 6 Geo. 5, c. 89), s. 38, sub-s. 1, 8. 39. 

The question whether a particular person carries on a “ profession ” 
within the exception (c) of s. 39 of the Finance (No. 2) Act, 1915, so as to 
exempt him from assessment to excess profits duty is one of fact to be 
determined by the Special Commissioners. 

Where, therefore, the Commissioners have found as a fact that the 
person in question does or does not carry on a “ profession” within the 
meaning of exception (c) of s. 39, and there is evidence on which they 
could reasonably so find and it is not shown that in so doing they have 
proceeded on a wrong principle, the Court has no jurisdiction to interfere 
with their finding. 

Distinction between questions of law and questions of fact discussed. 

Per Scrutton L.J. The fact that the person is a member of an organ- 
ized professional body with a recognized standard of ability enforced 
before he can enter it and a recognized standard of conduct enforced 
while he is practising it is one that is material for the Commissioners 
to take into consideration in determining whether he is carrying on 
a profession, but is not in itself conclusive of the matter. 

Decision of Rowlatt J. [1920] 1 K. B. 801 reversed. 


APPEAL from a decision of Rowlatt J. (1) on a case stated 
under the Finance (No. 2) Act, 1915, s. 45, sub-s. 5, and the 
Taxes Management Act, 1880, s. 59, by the Commissioners 
for the Special Purposes of the Income Tax Acts. 

At meetings of the Special Commissioners held on Novem- 
ber 20, 1917, and May 31, 1918, for the purposes of hearing 
appeals, the appellant, Currie, who carried on business as 
“The Income Taxpayers’ Appeal Agency,” appealed against 
the assessment to excess profits duty in an “ estimated ” 
sum of 2961.—in the absence, at the time, of accounts— 
for the accounting period commencing on January 1, 1916, 
and ending on December 31, 1916, less 441. deficiency 
in the prior accounting periods—namely, 2521. net duty 
charged, made upon him by the Commissioners of Inland 
Revenue under the provisions of Part III. of the Finance 


(1) [1920] 1 K. B. 801. 
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(No. 2) Act, 1915, and subsequent enactments. There was 
no dispute as to figures, the sole ground of appeal being that 
the appellant claimed that he came within the exemption 
from excess profits duty accorded by s. 39, exception (c), of 
the Finance (No. 2) Act, 1915, in the case of “ any profession 
the profits of which are dependent mainly on the personal 
qualifications of the person by whom the profession is carried 
on and in which no capital expenditure is required, or only 
capital expenditure of a comparatively small amount.” 

The following facts were proved or admitted. 

The appellant had been carrying on the business of the 
Income Taxpayers’ Appeal Agency, and doing the ordinary 
work of an accountant, for upwards of twenty years. He 
was not a chartered accountant, nor a member of any 
organized professional body. He had, however, from time 
to time employed a chartered accountant as a member of his 
staff, and a chartered accountant was in fact in his service 
during a substantial part of the accounting period under 
consideration and for a considerable period previously thereto. 
He specialised in income tax, assisting persons in the pre- 
paration of their income tax returns and claims for repayment 
of income tax, and advised taxpayers on general income tax 
and excess profits duty questions. He was paid by way of 
fixed fees for his accountancy work and for a portion of his 
income tax and excess profits duty work. For his services, 
however, in connection with income tax, &c., matters—and 
particularly as regards claims to relief from, or for repayment 
of, income tax—the appellant had frequently charged a 
percentage on the amounts discharged or recovered from the 
Revenue authorities by way of repayment, as the case might 
be. The percentage charges in the year 1914 amounted to 
something like one-fourth and in the year 1916 to two-thirds 
of the appellant’s total receipts. Little or no capital was 
required in carrying on the appellant’s business. The 
appellant had occasionally advertised. 

It was contended on behalf of the appellant :— 

(a) That the work carried on was a profession. 

(b) That no capital was employed by the appellant, and 
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that the profits of his whole work were dependent on his 
personal qualifications. 

(c) That the assessment should be discharged. Alter- 
natively it was contended that in any event that part of his 
earnings which arose from work paid for by fixed fees or 
from audits and pure accquntancy work should be excluded 
from the pre-war and accounting period of profits respectively. 

On behalf of the respondents, the Commissioners of Inland 
Revenue, it was contended (inter alia) :— 

(a) That the appellant was carrying on a trade or business, 
and that the exception (c) to s. 39 of the Finance (No. 2) 
Act, 1915, did not apply to his case. 

(b) That in any event the appellant was brought back 
into charge by the words in the last clause of the section. 

(c) That the assessment should be increased to 6111. less 
621. belance of deficiency in prior accounting periods. 

The Special Commissioners stated that having considered 
the whole of the facts and contentions as set out in the case, 
they were of opinion that the appellant came within the charge 
to excess profits duty, and they accordingly increased the 
assessment to the sum of 6111. less 621. balance of deficiency 
in prior accounting periods—namely, 549]. net duty. 

From this decision the appellant appealed. 

Rowlatt J. held (1.) that the appellant was carrying on a 
profession within the exception (c) of s. 39 of the Finance 
(No. 2) Act, 1915; (2.) that his business was indivisible ; 
and (3.) that looking at his business as a whole he was not 
a person “ taking commissions in respect of any transactions 
or services rendered ”’ within the third limb of s. 39, and that 
he was therefore not liable to excess profits duty. 

The Commissioners of Inland Revenue appealed. 

On March 26, 1920, the appeal came on to be heard, when 
after some argument the Court ordered that the case should 
be remitted to the Commissioners to state the following 
further facts : 


“(1.) Whether the business carried on by the appellant 
was a profession. 


“ (2.) If they find it was a profession, whether they find it 
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was a business of any person taking commissions in respect 
of any transactions or services rendered or of any agent of 
any description.” 

In pursuance of this order the Commissioners by way of 
addition to the case stated further found as follows : 

“We find that the business carried on by the appellant 
was not a profession.” 

The appeal came on for further hearing on February 7, 8, 
1921. ; 


Sir Ernest Pollock S.-G. and R. P. Hills for the appellants. 

A. M. Latter for the respondent. 

Having regard to the view taken by the Court of Appeal 
as to the effect of the further finding of the Commissioners 
it has not been thought necessary to report the arguments on 
the appeal, which were substantially the same as those used 
in the Court below. 


Lorp STERNDALE M.R. stated the facts as set out in the 
case stated by the Commissioners and continued : The question 
that had to be determined was whether, in those circumstances, 
the appellant was chargeable to excess profits duty under 
s. 39 of the Finance (No. 2) Act, 1915. He claimed that he 
was exempt on the ground that he was carrying on a “ pro- 
fession ” within the meaning of that expression in the excep- 
tion (c) to that section and that he did not come within the last 
clause of the exception, which brought into charge again, 
as it was said, the business of a person taking commissions 
in respect of any transactions or services rendered. 

It is hardly necessary to repeat that the section is a very 
difficult one to construe. It uses vague expressions which 
have no defined limits of meaning, and certainly from the 
point of view of composition and grammar, it leaves a good 
deal to be desired.. These two characteristics make the 
section very difficult indeed to deal with. 

The first question that has been debated before us is this : 
Is the question whether a man is carrying on a profession or 
‘not a matter of law or a matter of fact ? I do not know 
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that it is possible to give a positive answer to that question ; 
it must depend upon the circumstances with which the Court 
is dealing. There may be circumstances in which nobody 
could arrive at any other conclusion than that what the 
man was doing was carrying on a profession ; and therefore, 
looking at the matter from the point of view of a judge directing 
a jury, the judge would be bound to direct them that on the 
facts they could only find that he was carrying on a profession. 
That reduces it to a question of law. On the other hand, there 
may be facts on which the direction would have to be given 
the other way. But between those two extremes there is a 
very large tract of country in which the matter becomes a 
question of degree ; and where that is the case the question 
is undoubtedly, in my opinion, one of fact; and if the Com- 
missioners come to a conclusion of fact without having applied 
any wrong principle, then their decision is final upon the 
matter. 

In this case Rowlatt J. took the view that the facts were 
so clear that the question was one of law. I cannot agree 
with that view, and I cannot reconcile it with the same learned 
judge’s judgment in Cecil v. Inland Revenue Commissioners. (1) 
I cannot see that it was any more a question of law in the 
one case than in the other. As we were inclined to take that 
view, we thought, when the appeal first came before us, that 
it was better that the case should go back to the Commis- 
sioners in order to ascertain what they did in fact find, 
because on the case, as stated by them, they might have found 
him chargeable, either on the ground that he was not carrying 
on a profession or on the ground that, even though he were, 
he was brought into charge again by the last clause of the 
exception. We put both those two questions to them, and 
in their answer they stated that they found that he was not 
carrying on a profession, and they did not answer the second 
question, because in view of their answer to the first it became 
immaterial. But in sending the case back, we said distinctly 
that we did so without prejudice to the right of either party, 
whichever way the questions were answered, to contend that 

(1) (1919) 36 Times L. R. 164. 
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there was no evidence at all to support the finding. What 
we really have now to deal with is whether there was any 
evidence to support the finding to which they came. 

Now to a certain extent these matters are made rather 
more difficult because at the present day the Commissioners 
set out a good deal more of the evidence on the face of the 
case than they used to do. The reason for that, I think, 
was the one which I mentioned in New Zealand Shipping Co. v. 
Thew (1); and I think that the fact that they set out more 
of the evidence and the facts than they used to do has given 
rise to an idea that those are the only facts with which the 
Commissioners have had to deal, and that they are set out 
in order to enable the Court to come to a conclusion as to what 
is the right finding upon those facts. I expressed my opinion, 
in the case to which I have referred, that that idea was not 
correct, and I wish to repeat it. The Commissioners do not 
set out all the facts that they hear, but they do, for the reason 
I have mentioned, set out to some extent the facts upon 
which they come to their conclusion. 

In this case this gentleman was carrying on the business 
of accountancy and at the same time of advising as to income 
tax claims, either for reduction or for repayment. He carried 
on also the business of communicating with the Inland Revenue 
authorities in order to get these deductions or allowances 
made. Speaking for myself, I have not the slightest doubt 
that the Special Commissioners are far better qualified to 
judge whether or not that is professional work than I am myself. 
They know far better what is the ordinary work done by an 
accountant or a person who specialises in income tax, like 
this gentleman, and it seems to me that the question is one 
of degree and one for them to decide. For that reason, I 
cannot see my way to interfere with their finding by saying 
that there is no evidence upon which they could find as they 
did. 

I have been troubled very much by this: that I have an 
uncomfortable feeling, of which I have not yet got rid, that 
it is quite possible that a great deal more weight was attached 


(1) Unreported, C. A. April 16, 1920. 
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by the Commissioners in coming to their conclusion to the 
fact that this gentleman was not a chartered accountant 
than I think should be attached to it. It is a matter to be 
considered, but I could not help feeling that it was possible 
that had he been doing exactly the same work and had been 
a chartered accountant, their finding might have been the 
other way. But although I have that doubt I am not, in 
my opinion, justified in saying, without any materials, that 
this was the view of the Commissioners. There were facts on 
which they could come to one conclusion or the other, and 
they came to the conclusion that the business carried on by 
this gentleman was not a profession. In my opinion we 
are bound by that finding, and therefore I think the appeal 
should be allowed, with costs here and below. 


Scrutton L.J. This case raises again the extremely difficult 
questions with which the Court is confronted whenever it 
has to deal with s. 39 of the Finance (No. 2) Act, 1915. 

Section 39, which begins by stating that Part Ill. of the 
Act applies to all trades or businesses of any description, 
excepts from trades and businesses any profession, but affords 
very little clue as to what exactly is meant by the very vague 
word “profession.’’ In my view the first point which the 
Court has to consider is: What are its functions in a case 
where, on a special case, the meaning of the word “ profession ”’ 
comes before it? If the appellant is dissatisfied with the 
determination of the Commissioners as being erroneous in 
point of law, the special case is stated, and on it the High 
Court shall hear and determine any question or questions of 
law arising on the facts. If the questions arising in the 
case are questions of fact the determination of the Commis- 
sioners is final, provided that there was evidence on which 
they could come to the conclusion they did; and that the 
Court itself, or any member of the Court, might on the facts 
have come to a different conclusion is perfectly irrelevant, pro- 
vided that there was evidence from which the Commissioners’ 
conclusion could be reasonably drawn. I do not say that 
all the authorities on the subject have been consistent. I 


2K. B. KING’S BENCH DIVISION. 


rather agree with what Lord-Parker said in Farmer v. Cotton’s 
Trustees (1): “It may not always be easy to distinguish 
between questions of fact and questions of law for the purpose 
of the Taxes Management Act, 1880, or similar provisions 
in other Acts of Parliament. The views from time to time 
expressed in this House have been far from unanimous.” 
I think the reason is, as has been suggested by the Master of 
the Rolls, that there has been a very strong tendency, arising 
from the infirmities of human nature, in a judge to say, if 
he agrees with the decision of the Commissioners, that the 
question is one of fact, and if he disagrees with them that it 
is one of law, in order that.he may express his own opinion 
the opposite way. Undoubtedly the less a judge has tried 
cases with juries, the greater is the tendency on his part to 
think that the view he forms on the evidence is the only 
possible one ; but when he has tried innumerable cases with 
juries and continually finds twelve reasonable and intelligent 
men taking a different view of the evidence from that which 
he himself takes, he becomes more and more convinced that 
there may be in many states of facts more than one possible 
view of the evidence, and that the fact that he would have 
taken a different view himself does not show that the view 
taken by the twelve persons was necessarily wrong. 

Now I only wish to add this about the law. I had occasion 
when sitting as Revenue judge before I was raised to the 
Court of Appeal, to state what I conceived to be the law as 
to the powers of the Court on an appeal on a special case, in 
Smith v. Incorporated Council of Law Reporting for England 
and Wales.(2) The question in that case was whether a 
particular sum of money had been wholly and exclusively 
laid out or expended for the purposes of the respondents’ 
business. I held that that was a question of fact, and I 
referred to a series of decisions in which that had been so laid 
down. The only reason why I mention that case now is 
that I had occasion in it to differ, with great respect, from a 
view expressed by Sir Samuel Evans, the late President of 
the Probate and Divorce Division, who had said in the Court 

(1) [1915] A. C. 922, 932. (2) [1914] 3 K. B. 674, 682, 683. 
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of Appeal in Usher’s Wiltshire Brewery v. Bruce (1): “ When 
the various circumstances and facts upon which the question 
depends are established and found, the proper inference to 
be drawn in order to determine whether the disbursements 
or expenses were wholly and exclusively laid out for the 
purposes of the trade or concern within the meaning of the 
provisions referred to is a question of law.” I ventured 
respectfully to differ from that view, and referred to the cases 
which I thought justified me in so differing. I only mention 
it now because, when the case went to the House of Lords, 
the House of Lords took exactly the same view as I did and 
said that while the President had thought he was finding 
law he was really finding fact. Lord Sumner at the commence- 
ment of his judgment said (2): “The jurisdiction of the 
High Court, and on appeals from it, is by s. 59, sub-s. 2 (0), 
of the Taxes Management Act, 1880, to ‘ hear and determine 
the question or questions of law arising on a case transmitted 
under this Act.’ This involves the construction of the 
language of the case stated. It must be interpreted in the 
light of common knowledge and by the common sense of 
the language used; but the findings of fact, as such, when 
ascertained are final.” And later on he said: “I think that 
the judgment appealed against really finds facts ”—that is 
what the President had said was law—‘‘ and does not, as it 
was supposed to do, rule the law, when it declares that the 
rents foregone are losses of annual value and not expenses 
of trade... .. if 

I think, therefore, in considering the question in this case 
that if there is any evidence on which the Commissioners 
could come to the conclusion that this gentleman did not 
carry on a profession, their decision is final, and that the fact 
that on that evidence I might have come to a different 
conclusion is absolutely immaterial, because I am not the 
judge of fact but only of law. They are the judges of fact, 
and whether a man carried on a profession is in the last resort 
a question of fact. The reason why it appears to me to be 
so is this. In my view it is impossible to lay down any strict 


(1) [1914] 2 K. B, 891, 901. (2) [1915] A. C. 433, 465, 467. 
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legal definition of what is a profession, because persons carry 
on such infinite varieties of trades and businesses that it is 
a question of degree in nearly every case whether the form 
of business that a particular person carries on is, or is not, 
a profession. Accountancy is of every degree of skill or 
simplicity. I should certainly not assent to the proposition 
that as a matter of law every accountant carries on a pro- 
fession or that every accountant does not. The fact that 
@ person may have some knowledge of law does not, in my 
view, determine whether or not the particular business carried 
on by him is a profession. Take the case that I put during 
the argument, of a forwarding agent. From the nature of his 
business he has to know something about railway Acts, about 
the classes of risk that are run in sending goods in a particular 
way, and under particular forms of contract. That may or 
may not be sufficient to make his business a profession. Other 
persons may require rather more knowledge of law, and it 
must be a question of degree in each case. Take the case 
before Rowlatt J. of a photographer : Cecil v. Inland Revenue 
Commissioners. (1)) Artis a matter of degree, and to determine 
whether an artist is a professional man again depends, in 
my view, on the degree of artistic work that he is doing. 
All these cases which involve questions of degree seem to me 
to be eminently questions of fact, which the Legislature has 
thought fit to entrust to the Commissioners, who have, at 
any rate, from their very varied experience, at least as much 
knowledge, if not considerably more, of the various modes 
of carrying on trade than any judge on the bench. 

I was very much struck with, and I agree with, the way 
in which Rowlatt J. put it in the last paragraph of his judg- 
ment in the Stock Exchange case: Christopher Barker & Sons 
v. Inland Revenue Commissioners (2): “I very much doubt 
whether it would be possible for me even if I held a different 
view to decide otherwise. After all the Commissioners are 
judges of fact, and they have not disclosed to me what view of 
the law they took. All that appears on the case is that they 
decided that the exception did not apply ; that the appellants 

(1) 36 Times L. R. 164. (2) [1919] 2 K. B, 222, 230. 
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did not carry on a profession and were therefore liable to 
excess profits. I cannot possibly say there is no evidence 
in support of that finding. But as the Commissioners have 
not disclosed to me upon what view of the law they proceeded, 
I very much doubt whether they have stated a case upon 
any point which is open to me.” I was also struck with 
the passage in the judgment of Lord Halsbury in American 
Thread Oo. v. Joyce (1), in which he said: “The truth is, 
one is betrayed into discussing a question of fact without 
remembering that we have no jurisdiction over the question 
of fact. The question only by a side wind has been brought 
into a question of appeal upon points of law, namely, whether 
there was any evidence to justify what the Commissioners 
found. My Lords, to my mind it is absolutely unarguable. 
The facts set out by the Commissioners are found by them 
under circumstances when we have no authority to review 
the finding if it was wrong.” 

The position therefore being that as to facts, if there is 
any evidence to support the finding of the Commissioners, we 
have no authority to interfere with it, it appears to me that 
in this case it is a question of degree as to which the ultimate 
finding is a matter for the Commissioners, and I am unable 
to say that they acted on a wrong principle, and indeed if I 
were invited to define exhaustively as a matter of law what 
a profession was, I should find the utmost difficulty in doing so. 

There is only one other matter I desire to mention. I 
quite feel the difficulty that has pressed the Master of the 
Rolls, if it is a fact that the Commissioners have found that 
chartered accountants are professional men and have found 
that this gentleman is not a professional man because he is 
not a member of that body. At the same time I am not at 
all clear that the fact that there may be two inconsistent 
findings of fact by the tribunal which is bound to decide facts 
would in itself justify this Court in interfering. That may 
be the mistake of the Legislature in entrusting the decision 
to such a body as the Commissioners or it may be due to the 
infirmity of human nature in sometimes making mistakes. 

(1) (1913) 6 Tax Cas. 163, 164. 
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But I do desire to say this, as the Master of the Rolls has 
mentioned it, that I myself am disposed to attach some im- 
portance in findings as to whether a profession is exercised 
or not to the fact that the particular man is a member of an 
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moment say it settles the matter, but if I were deciding a 
question of profession I should attach some importance to 
that particular feature. But, as I have said, the question 
is one of fact for the Commissioners and I cannot see that 
there is anything wrong in law in the view they have taken, 
and for these reasons I agree with the judgment which has 
just been pronounced by my Lord. 


YouncerR L.J. I am of the same opinion. 
Appeal allowed. 


Solicitor for appellants: Solicitor of Inland Revenue. 
Solicitors for respondent : Savory, Pryor & Blagden. 


Wel. 
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1921 FORD v. RECEIVER FOR THE METROPOLITAN 
Vee POLICE DISTRICT. 


(1919. F. 903.] 


Criminal Law—Riot—Intent to render mutual Help against Opposition—Force 
and Violence causing Alarm—Persons riotously and tumultuously assembled 
—House injured—Riot (Damages) Act, 1886 (49 & 50 Vict. c. 38), 8. 2, 
sub-s.1; 3 sub-s. 1; 4 sub-s. 1. 


During the public rejoicings on Peace night, 1919, a crowd of people 
assembled together and did damage to an empty house by taking the 
woodwork and floorboards as fuel for a bonfire. Some were armed with 
crowbars and pickaxes, but the crowd was in very good humour, and no 
evidence was given of any threat or violence offered by them to any 
person. A next-door neighbour gave evidence that he begged the 
crowd not to break into his premises, but Bailhache J. said he did not 
think they had any such intention. The witness also said that he made 
no attempt to prevent the crowd from damaging the empty house, because 
he was afraid that if he did he would be injured. A claim for compen- 
sation being made by the owner of the house under the Riot (Damages) 
Act, 1886 :— 

Held, that there was evidence (1.) of an jntent by the crowd to help one 
another, by force if necessary, against any person who might oppose 
them in their common purpose, and (2.) of force and violence, not merely 
used in and about the common purpose, but displayed in such a manner 
as to alarm a person of reasonable firmness and courage—namely, the 
above-mentioned neighbour; that these two elements were, in fact, 
established ; and that, the other three elements declared by the Divisional 
Court in Field v. Receiver of Metropolitan Police [1907] 2 K. B. 853 
necessary to constitute a riot being also established—namely, the assem- 
blage of at least three people, a common purpose, and the execution of 
the common purpose—the above facts constituted a riot. 


Action before Bailhache J. without a jury. 

The plaintiff, Solomon Ford, was the owner of a house, 
No. 2, Ford’s Park Road, Canning Town, and the action was 
brought against the defendant under the provisions of s. 1 of 
the Riot (Damages) Act, 1886 (49 & 50 Vict. c. 38), which 
provides by sub-s. 1: “ Where a house... . in any police 
district has been injured or destroyed . . . . by any persons 
riotously and tumultuously assembled together .... com- 
pensation . . . . shall be paid out of the police rate of such 
district to any person who has sustained loss by such injury... 
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or destruction... . .”” The defendant was the police authority 
for the Metropolitan Police District. 
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On June 28, 1919, on the occasion of the Peace celebrations, Rican 


a crowd of about one hundred and fifty or two hundred people ,, 
was assembled in the above road, and some of them were 
carrying crowbars and pickaxes. They had lighted a bonfire, 
and in order to obtain fuel to feed it they had entered the 
plaintiff’s house—which was then and had been for some 
years empty, and was in a bad state of repair—and had taken 
from it everything of an inflammable nature they could 
find, such as woodwork and floor boards, and had done con- 
siderable injury to the premises. Bailhache J. in his judgment 
said: ‘These people went to this house with a common 
purpose in very good humour,” but added: “I think there 
is no doubt that anybody who had interfered with them 
would have been subjected to rough usage.’ Evidence 
was given by a Mr. Whowell, living next door to the house 
in question, that he was afraid that the crowd would break 
into his premises and that he begged them not to do so, and 
that they had not done so, and Bailhache J. found that they 
had never intended to do so. The witness said that he had 
not interfered with the crowd injuring the plaintiff’s house as 
he was afraid of being killed had he done so. He said the 
people seemed very happy. No evidence was given of any 
threat or violence offered by the crowd to any individual, 
and witnesses were called for the defence who said that they 
were present but were not frightened. There was evidence 
that children had been in the habit of going into the house and 
bringing out pieces of wood. 

On a claim being made on the police authority for compen- 
sation the defendant’s solicitors wrote on August 15, 1919: 
“Tf you will refer to the Riot (Damages) Act, 1886, you will 
find that the Receiver is put in a judicial position, and that 
he can only be sued after he has had placed before him the 
evidence necessary to enable him to form an opinion as to 
whether the claim comes within the provisions of the Act 
or not and is a right and proper one... . We suggest you 
‘should in the first instance send us proofs of the evidence of 
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the witnesses you propose to call in support of your claim..... 
The plaintiff refused to supply the proofs, and the defendant 
still maintaining his right to them, and failing to fix compen- 
sation, this action was brought under the provisions of s. 4, 
sub-s. 1, of the Act. 


Barrington-Ward K.C. and du Parcq for the defendant. 
There is a preliminary objection. The defendant has not 
received the information from the plaintiff to which he is 
entitled under the Regulations dated June 30, 1894 [1894, 
No. 636], made by the Secretary of State under s. 3, sub-s. 2, 
of the Riot (Damages) Act, 1886. By r. 8, “In all cases 
the claim shall state generally the evidence which ‘the claimant 
is prepared to offer in support of it”; and by r. 9: “ The 
claimant, if so 1equired by the police authority, shall verify 
the claim by himself making such a statutory declaration, 
and by procuring and furnishing to the police authority such 
statutory declarations of other persons as the police authority 
may require.” The intention of the Act is that the Receiver, 
as police authority, shall be a court of first instance, and he is 
entitled to have put before him sufficient evidence to enable 
him to determine judicially whether there is a proper claim 
for compensation. No doubt he was not entitled to see the 
proofs ; but the fact that he asked for too much does not 
excuse the plaintiff for not sending the proper evidence. The 
plaintiff never offered a statutory declaration. As the making 
of a claim and the being aggrieved by a failure to fix com- 
pensation is by s. 4, sub-s. 1, a condition precedent to 
the right to bring an action, and as the failure was due 
to the plaintifi’s default, this preliminary objection ought to 
prevail. 

van den Berg for the plaintiff. When the plaintiff has made 
a claim in proper form then by s. 3, sub-s. 1, the police authority 
is bound to investigate it, and nothing in the Act forces the 
plaintiff to produce his proofs of witnesses. By refusing to 
act without them the defendant has in effect refused to investi- 
gate the claim. He did not ask for a statutory declaration 
to which he was entitled. He is not, as contended, in a 
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judicial position ; he is the very person against whom the 1921 
action must be brought, and that action is not an appeal from _ Forp 


b} 


his decision, but a substantive action. [The preliminary pyoerver 


objection was overruled.] FOR THE 
E METROPOLI- 

Barrington-Ward K.C. and du Parcg for the defendant. TAN 
POLICE 


There is no evidence that there was a riot, which it is necessary Disrercr. 
for the plaintiff to establish. In Field v. Receiver of Metro- 
politan Police (1) the Divisional Court (Phillimore and Bray JJ.) 
held that in order to establish a riot five elements are necessary : 
(i.) a number of persons not less than three ; (ii.) a common 
purpose ; (iii.) execution or inception of the common purpose ; 
(iv.) an intent on the part of the number of persons to help one 
another, by force if necessary, against any person who may 
oppose them in the execution of the common purpose; and 
(v.) force or violence, not merely used in demolishing, but 
displayed in such a manner as to alarm at least one person 
of reasonable firmness and courage. As to (iv.) there is no 
evidence that anybody attempted to oppose the crowd, and 
therefore no evidence of their intention to resist opposition to 
their common purpose, nor is there any evidence, as there 
should be, that the crowd was angry. As to (v.) there was 
no evidence that what was done was in terrorem populi. 
The evidence is that the crowd was in the best of tempers at 
a time of national rejoicing. The “force or violence”? which 
causes alarm does not mean the force and violence used in 
carrying out the purpose, but a force and violence which 
alarms at least one person not interested in the purpose. 
The alarm must be felt not by a person interfering, but by a 
person who is present merely. The object of the crowd must 
be considered, and that was only to obtain fuel, and, no doubt, 
destroy property, in order to feed a bonfire lit as a means of 
displaying their joy. 

van den Berg for the plaintiff. All the elements held to be 
necessary in Field’s Case (1) were present. The first three 
were clearly present. As to (iv.) the evidence was that 
Mr. Whowell was afraid the crowd would attack his house, 
and thought that if he interfered he would be injured. It 
(1) [1907] 2 K. B. 853, 860. 
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-cannot be necessary to show that some person did inter- 


fere, for it would require a person of more than ordinary 
firmness and courage to do that, and such evidence would 
not often be available. The question in determining whether 
the force and violence were calculated to cause alarm is how 
they were displayed, and there was the evidence of Mr. Whowell 
that its display did cause him alarm. “ Displayed” is the 
important word in (v.). It is to be noted that even in Field’s 
Case (1), which was really only a case of a rough game by boys 
and youths, the Court considered very seriously whether or 
not the facts constituted a riot. 


BattHacHE J. This is an action brought in respect of damage 
done to a house, No. 2, Ford’s Park Road, Canning Town, 
and it is alleged that it was done in consequence of a riot and 
by rioters on the night of June 28, 1919. The action is brought 
under the Riot (Damages) Act, 1886. That Act provides by 
s. 2, sub-s. 1, that compensation is to be paid out of the police 
rate where a house or building in a police district has been 
injured by persons riotously and tumultuously assembled 
together. Bys. 3, sub-s. 1, the police authority is to investigate 
the matter in the first place, and by the Regulations a claim 
is to be made within fourteen days, and certain particulars 
given, and by reg. 9 if the police authority so requires, the 
claimant is to make certain statutory declarations. A 
preliminary point was taken that the police authority, 
the defendant, had not received the information to which 
he was entitled, and as it is a necessary preliminary to 
the right to bring the action that the defendant should 
investigate the claim, that the preliminary objection ought 
to succeed. 

I have come to the conclusion that the preliminary objection 
fails. This depends on the statute and the regulations, and I 
need not read them again. Generally speaking, the declarations 
which may be called for relate to the nature and amount of the 
damage done and compensation required. The defendant in 


(1) [1907] 2 K. B. 853, 860. 
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this case required the proofs of the evidence of the plaintifi’s 
witnesses. These proofs he was not entitled to receive. He 
may have been entitled to statutory declarations but he did 
not ask for them. To ask for information to which he was 
not entitled and to refuse to act unless it was supplied was, 
in effect, a refusal by the defendant to make the inquiry. 
I think the intention of the Act was that as to the fact of riot 
the police authority is to make his own inquiries with such 
assistance from the claimant as he is entitled to ask for. He 
is in a better position to get information on this matter than 
a claimant would be. 

The next point raised was that there was no evidence of a 
riot. It appears that some one hundred and fifty or two 
hundred persons, some armed with crowbars and pickaxes, 
went to the house in question, which was empty and had been 
empty for some years, and took from it all the inflammable 
material they could lay their hands on. It was Peace night 
and they wanted to make a bonfire. Now, no doubt, that 
constituted a malicious injuring of the plaintiff’s property and 
there was a common purpose to do an unlawful act. But it is 
said that that is not sufficient to constitute a riot, and the case 
of Field v. Receiver of Metropolitan Police (1) was referred to. 
The circumstances in that case were different from those in 
the present case, but the Divisional Court. in a very careful 
judgment, after an examination of all the authorities, laid down 
the following five elements as constituting a riot. First, that 
there should be not less than three persons concerned. That, 
of course, is satisfied here. Secondly, that there should be a 
common purpose. I think that is satisfied. Thirdly, execution 
of the common purpose. ‘That is also satisfied. Fourthly, an 
intent on the part of the above persons to help one another, 
by force if necessary, against any person who may oppose 
them in the execution of the common purpose. I think again 
that that is satisfied. ‘These people went there with crowbars 
and pickaxes, and I think there is no doubt that anybody 
who had interfered with them would have been subjected to 
rough usage. Fifthly, there must be force or violence, not 
. (1) [1907] 2 K. B. 853, 860. 
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merely used in and about the common purpose, but displayed 
in such a manner as to alarm at least one person of reasonable 
firmness and courage. The determination of this point has 
given me some trouble, and it is round this one of the elements 
necessary to constitute a riot that the discussion has most 
largely turned. The evidence is that of Mr. Whowell, who 
said that he saw the people coming and that he was afraid they 
would break into his premises, and that he went out and 
begged them not to do so. They did not do so, and I do not 
think they were ever minded to do so. Mr. Whowell said he 
did not like to interfere with these people injuring the plaintiff's 
house, because he thought he would have been killed if he had. 
This is probably an exaggeration, but at any rate, he was 
afraid. The question, to my mind, is whether that evidence 
is sufficient to establish the fifth element above mentioned. I 
have no reason to doubt that Mr. Whowell is a man of reason- 
able firmness and courage, and it seems to me that his evidence 
is sufficient. I do not think the fourth and fifth elements can 
be said tobe absent because the people assembled go about the 
business in hand quietly if not interfered with. If that were so 
any number of persons might at any time assemble with the 
unlawful intent of demolishing another’s house, and if nobody 
interfered with them it would be said that as they never 
threatened anybody what they did did not constitute a riot. 
That seems to me an impossible view to take, and it might be 
true of any riot that ever took place. For instance, take the 
historical case of the mob pulling down the railings round 
Hyde Park. I daresay that if nobody had interfered with 
them no violence to anybody would have resulted, and it 
would have been said that there was no riot. 

I think that in the present case it is enough to say that these 
people went to this house with a common purpose in good 
humour, but armed with crowbars and pickaxes. They did 
not’ interfere with anybody because nobody interfered with 
them, but the man living next door said that although they 
did not interfere with him he did not dare to interpose, because 
he believed he would have been injured had he done so. It 
seems to me that there were all the elements of a riot present 
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in this case. There must be judgment for the plaintiff, 
and the question of the quantum of damages must be 
referred. 

Judgment for plaintiff. 


Solicitors for the plaintiff: Greenwood & Greenwood. 
Solicitors for the defendant: Ellis & Ellis. 
Milo 1b, Ibp 13+ 


MICHAEL JEFFREY AND COMPANY v. BAMFORD. 
[1920. J. 3120.] 


Gaming—Partnership for carrying on betting Business—Whether possible 
in Law. 


A partnership for the purpose of carrying on a betting and book- 
maker’s business is not per se illegal or impossible in law. 

Dictum of Fletcher Moulton LJ. in Hyams v. Stuart King [1908] 
2 K. B. 696, 718, and opinion of Darling J. in O'Connor v. Ralston [1920] 
3 K. B. 451 not followed. 


Action tried by McCardie J. 

The plaintiffs, a firm of bookmakers, sued the defendant 
to recover 971. 17s. 4d., the amount of six cheques paid by 
them to her in respect of bets won by her from them on horse 
races. The defendant cashed the cheques with divers persons 
who became, as the judge held, holders for value. Those 
persons duly presented the cheques for payment and they 
were paid by the plaintiffs’ bankers. As the defendant in 
other transactions with the plaintiffs had lost, but had not 
paid, certain bets, the plaintiffs brought this action to recover, 
under s. 2 of the Gaming Act, 1835, the amount of the cheques 
they had paid to her. 

The defence set up was that a partnership for the purpose 
of carrying on a betting business was illegal or was impossible 
in law, and therefore that the plaintiffs were not entitled to 


maintain the action. 
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Cannot for the plaintiffs. Betting is not illegal, and a betting 
business may lawfully be carried on by an individual or by 
a partnership. In Thwaites v. Coulthwaite (1) Chitty J. held 
that an account could be ordered between partners in a betting 
business : see also Harvey v. Hart (2) and the observations of 
Collins L.J. in Saffery v. Mayer. (3) It is true that in Thomas 
vy. Dey (4) Darling J. expressed a different opinion, but 
Thwaites v. Coulthwaite (1) was not there cited, and his view 
was dissented from by Avory J. in Brookman v. Mather. (5) 

[McCarpriz J. What do you say as to the dictum of Fletcher 
Moulton L.J. in Hyams v. Stuart King (6) that a partnership 
for the purpose of carrying on a betting business is not possible 
under English law—an opinion followed and acted upon by 
Darling J. in O'Connor v. Ralston (7) 2] 

Fletcher Moulton L.J. was the dissentient member of the 
Court in Hyams v. Stuart King (6), and the actual decision 
is inconsistent with his dictum. Moreover, the dictum is 
directly contrary to the earlier cases such as T'hwaites v. 
Coulthwatte. (1) In O'Connor v. Ralston (7) Darling J. 
followed, not the judgment in Hyams v. Stuart King (6), but 
the dictum of the dissentient member of the Court. 

Bensley Wells for the defendant. Since the passing of the 
Gaming Act, 1892, a partnership in a betting business is not 
possible under English law: per Fletcher Moulton L.J. in 
Hyams v. Stuart King. (6) 

[McCarpiz J. That involves that Thwaites v. Coulthwaite (1) 
was wrongly decided. ] 

In that case the Gaming Act, 1892, was not considered. 

[McCarpir J.. In Partridge v. Mallandaine (8) partners 
in a betting business were held to exercise a “ vocation ”’ 
within the Income Tax Act, 1842, and were chargeable to 
income tax on the profits of the business. ] 

That again was before the Act of 1892, which destroyed the 
possibility of such a partnership. As was said by Fletcher 


(1) [1896] 1 Ch. 496. (5) (1913) 29 Times L. R. 276. 
(2) [1894] W. N. 72. (6) [1908] 2 K. B. 696, 718. 
(3) [1901] 1 K. B. 11, 17. (7) [1920] 3 K. B. 451. 


(4) (1908) 24 Times L. R. 272. (8) (1886) 18 Q. B. D. 276. 
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Moulton L.J. in Hyams v. Stuart King (1): “It is essential 
to the idea of a partnership that each partner is an agent of 
the partnership and (subject to the provisions of the partner- 
‘ship deed) has authority to make payments on its behalf 
for partnership purposes, for which he is entitled to claim 
credit in the partnership accounts and thus to receive, directly 
or indirectly, repayment. But by the Gaming Act, 1892, all 
promises to pay any person any sum of money paid by him in 
respect of a wagering contract are null and void. These words 
are wide enough to nullify the fundamental contract which 
must be the basis of a partnership, and therefore in my opinion 
no such partnership is possible.” That is the correct view 
of the law; it was adopted and applied by Darling J. in 
O'Connor v. Ralston (2) ; and it should be followed in this case. 

Cannot in reply. Although the Gaming Act, 1892, has 
affected in one respect the position of co-partners in a betting 
business, it has not nullified the fundamental contract which 
is the basis of a partnership. 

[De Mattos v. Benjamin (3) was also referred to.] 


Cur. adv. vult. 


March 16. McCarpiz J. read the following judgment. 
The plaintiffs are professional betters and bookmakers. They 
bring this action as a partnership firm against Miss Bamford 
to recover 971. 17s. 4d., the total of six cheques paid by the 
plaintiffs to the defendant for bets won by her from the 
plaintiffs in respect of horse races. The defendant cashed 
the cheques with divers persons who became holders for value. 
Those persons duly presented the cheques for payment. 
They were paid by the plaintiffs’ bankers. Hence the plaintiffs 
bring this action under s. 2 of the Gaming Act, 1835, They 
rely, so far as necessary, on the well-known decision of the 
Court of Appeal in Dey v. Mayo. (4) It is only just to the 
plaintiffs to say that they would not have commenced these 
proceedings but for the fact that the defendant, whilst receiving 


(1) [1908] 2 K. B. 696, 718. (3) (1894) 63 L. J. (Q. B.) 248. 
(2) [1920] 3 K. B. 451. (4) [1920] 2 K. B. 346. 
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and keeping her winnings from the plaintiffs, declined to pay 
her losses. Hence this action. 

It is conceded by the defendant’s counsel that unless the 
point to be dealt with in this judgment be ruled in his favour 
the plaintiffs are entitled to recover. That point rests on 
the fact that the plaintiffs sue as partners. The defendant 
contends that a firm of professional bookmakers are unable 
to maintain such an action as the present. It is argued that 
a partnership for the purpose of carrying on a betting business 
is either illegal or is impossible in law, and that I must therefore 
dismiss the present action. 

The wide consequences of a ruling against the plaintiffs 
are obvious. I need not detail them. The principle involved 
is important. The defendant’s contention rests (1.) on the 
dictum of Fletcher Moulton L.J. in his dissenting judgment 
in Hyams v. Stuart King (1) and (2.) on the view expressed by 
Darling J. in O’Connor v. Ralston (2), which followed and 
applied the dictum of Fletcher Moulton L.J. Mr. Cannot 
for the plaintifis challenged those opinions. He strongly 
submitted that they were contrary to a large body of authority, 
and that there is nothing in law to prevent the maintenance 
of this action. I am therefore reluctantly compelled to 
consider the effect of the relevant decisions on the point. 

The dictum of Fletcher Moulton L.J. in Hyams v. Stuart 
King (1) is clear in its wording. In that case he said: “ The 
so-called firm was an association for the purpose of carrying 
on a betting business and nothing else... .. In my opinion 
no such partnership is possible under English law. Without 
considering any other grounds of objection to its existence, 
the language of the Gaming Act, 1892, appears to me to be 
sufficient to establish this proposition. It is essential to the idea 
of a partnership that each partner is an agent of the partner- 
ship and (subject to the provisions of the partnership deed) 
has authority to make payments on its behalf for partnership 
purposes, for which he is entitled to claim credit in the 
partnership accounts and thus to receive, directly or indirectly, 
repayment. But by the Gaming Act, 1892, all promises to 


(1) [1908] 2 K. B. 696, 718. (2) [1920] 3 K. B. 451. 
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such partnership is possible, and the action for this reason 
alone was wrongly framed and should have been dismissed 
with costs.” If this dictum, fortified by the opinion of 
Darling J. in O’Connor v. Ralston (1), be the existing law then 
the action before me should apparently fail in its present form. 

In order to test the matter and to appreciate also the 
vigorous argument of Mr. Cannot it is necessary to remember 
several points. In the first place if a partnership be clearly 
illegal the Courts will not recognize it or enforce any rights 
which the supposed partners would otherwise have: see the 
authorities well collected in Halsbury’s Laws of England, 
vol. xxii., p. 17. Thus a partnership for the sale of smuggled 
goods would not be allowed to invoke the aid of the Courts : 
see Biggs v. Lawrence. (2) So, too, the Court has naturally 
refused to entertain a suit instituted by one highwayman 
against another for an account of their plunder: see Hveret v. 
Williams. (3) If a partnership be illegal its members cannot 
maintain any action in respect of a transaction tainted with 
the illegality : Lindley on Partnership, 8th ed., p. 127. As 
it was put by Jessel M.R. in Sykes v. Beadon (4): “It is no 
part of the duty of a Court of justice to aid either in carrying 
out an illegal contract, or in dividing the proceeds arising 
from an illegal contract, between the parties to that illegal 
contract.”’ But a partnership although illegal—e.g., as contrary 
to s. 4 of the Companies Act, 1862—can prosecute a person 
for stealing its property : Reg. v. Tankard (5); and see Reg. v. 
Frankland (6); and Lindley on Partnership, 8th ed., p. 127. 
Compare, however, Reg. v. Hunt.(7) Many authorities on 
illegal partnerships are collected in Lindley, 8th ed., pp. 110 
et seq. I conceive that if a partnership were formed for 


(1) [1920] 3 K. B. 451. (4) (1879) 11 Ch. D. 170, 196. 
(2) (1789) 3 T. R. 454. (5) [1894] 1 Q. B. 548. 
(3) (1787) Cited in Lindley on (6) (1863) L. & C. 276. 
. Partnership, 8th ed., p. 113. (7) (18388) 8 C. & P. 642. 
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the purpose of violating the Betting Act, 1853, it would be 
an illegal association in the fullest sense and the partners 
would be debarred from seeking the aid of the Court in 
enforcing any contract tainted with the illegality. 

In the second place, betting or wagering is not illegal at 
common law, unless indeed of an immoral tendency or 
otherwise contrary to the policy of the law. In former days 
the Courts were often called upon to adjudicate upon frivolous 
wagers. They did not refuse jurisdiction, but if other and 
more important actions were awaiting trial the judges post- 
poned the wagering disputes. As Bayley J. said in Gilbert v. 
Sykes (1): “I think it would be a good rule to postpone 
the trial of every action upon idle wagers till the Court had 
nothing else to attend to.” A good instance of the class of 
action dealt with by the Courts was Hussey v. Crickitt (2), 
the ‘“‘rump and dozen” case. It was held by Mansfield C.J. 
and Heath and Chambre JJ. that an action may be main- 
tained upon a wager of a “rump and dozen” whether the 
defendant be older than the plaintiff. It was further held 
that when a dinner is ordered at a tavern by the authority 
of two persons who have laid a wager of “rump and dozen,” 
if the winner pays the bill he may maintain an action against 
the loser for money paid. The cases are collected in Stutfield 
on Betting, 3rd ed., pp. 1 et seq. 

It has been repeatedly pointed out that mere betting on 
horse races is not illegal. Thus Fletcher Moulton L.J. himself 
said in Hyams v. Stuart King (3): ‘“‘ By common law wagers 
were not illegal, and the nature of a wager is such that from 
the point of view of jurisprudence there is ample consideration 
for a valid contract. The distinction which English law 
makes between wagering contracts and others is therefore 
entirely the creation of statute.” See too per Hawkins J. 
in Read v. Anderson (4) when, after citing the Act of 1845, 
s. 18, he said: ‘‘ There is nothing in this language to affect . 
the legality of wagering contracts, they are simply rendered 
null and void; and not enforceable by any process of law. 


(1) (1812) 16 East, 150, 162. (3) [1908] 2 K. B. 696, 712. 
(2) (1811) 3 Camp. 168. (4) (1882) 10 Q. B. D. 100, 105. 
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A host of authorities have settled this to be the true effect 
of the statute.” This view was affirmed by the Court of 
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now nullified by the Gaming Act, 1892. 

In Partridge v. Mallandaine (2) it was held by Denman and 
Hawkins JJ. that persons who, in partnership, attended races 
and systematically betted, carried on a ‘vocation’? under 
the Income Tax Act, 1842, and were liable to be assessed on 
their profits. In that case Hawkins J. said: “Mere betting 
is not illegal. It is perfectly lawful for a man to bet if he likes. 
He may, however, have a difficulty in getting the amount of 
the bets from dishonest persons who make bets and will not 
pay. The appellants, in fact, make considerable profits, and 
I cannot see why they should not be taxed as those made in 
any other profession or calling.’ That case is still good law, 
and it would seem strange if partners in a betting business 
could be assessed as a firm and yet be disabled as a firm from 
suing or being sued in the Courts. Now, the Gaming Act, 
1892, provided that a promise to repay a person a sum of 
money paid by him in respect of any contract or agreement 
rendered void by the Gaming Act, 1845, should itself be void. 
Before that Act it had been held by the Court of Appeal that 
if a person employed a commission agent to make bets on 
horse races for him, and the bets were won and the agent 
received the winnings, an action for money had and received 
would lie against the agent for the amount of those winnings : 
see Bridger v. Savage. (3) In that case Bowen L.J. said (4) : 
“Now with respect to the principle involved in this case, 
it is to be observed that the original contract of betting is not 
an illegal one, but only one which is void. If the person 
who has betted pays his bet, he does nothing wrong ; he only 
waives a benefit which the statute has given to him, and 
confers a good title to the money on the person to whom he 
pays it.” It was at one time suggested that the decision in 
Bridger v. Savage (1) had been neutralized by the Gaming Act, 
1892. But the contrary has been held by Lord Coleridge C.J. 


(1) (1884) 13 Q. B. D. 779. (3) (1885) 15 Q. B. D. 363. 
(2) 18 Q. B, D. 276, 278. (4) Ibid. 367. 
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and Day J. in De Mattos v. Benjamin. (1) They held that 
the Act of 1892 does not prevent a principal from recovering 
from his agent through whom he has made bets money paid 
to the agent by a third person in respect of the bets. Bridger 
v. Savage (2) is still good law. 

In the third place, therefore, it must be remembered that 
no encroachment can be made on the legality or validity of 
betting or betting transactions save by the express effect of 
statutory enactment. The common law remains save as 
altered by Act of Parliament. The Gaming Act, 1892, I may 
point out, created no offence. It only rendered void in 
substance promises of reimbursement to an agent in respect 
of betting debts paid. 

In the case now before me there is no suggestion that the 
plaintiffs intended to violate or in fact violated any statutory 
provision. It is well said in Lindley on Partnership, 8th ed., 
p. 110: “Illegality is never presumed, but must always be 
proved by those who assert its existence; and in order to 
show that a partnership is illegal it is necessary to establish 
either that the object of the partnership is one the attainment 
of which is contrary to law, or that the object being legal, 
its attainment is sought in a manner which the law forbids.” 
There is nothing in the facts before me which on the ground 
of illegality disables the present partnership from maintaining 
this action. The defence of Miss Bamford must therefore 
rest on the contention that a partnership for a betting business 
is impossible in law. This seems to have been the view of 
Fletcher Moulton L.J. in Hyams v. Stuart King. (3) This 
view, I feel, rests substantially on the hypothesis that com- 
munity or participation in loss is essential to the legal notion 
of partnership. Is this hypothesis well founded ? Upon the 
whole I think not. The point is not dealt with in the Part- 
nership Act, 1890. That Act deals (see s. 2) with the effect of 
sharing in profits as evidence of a partnership status. It has 


* no analogous provision as to the sharing}in losses. Upon the 


authorities I form the view that a man may be a partner 


(1) 63 L. J. (Q. B.) 248. (2) (1885) 15_Q. B. D. 363. 
(3) [1908] 2 K. B. 696, 718. 
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even though he is free from responsibility (as between his co- 
partner and himself) for losses incurred. In Coope v. Eyre (1) 
Lord Loughborough is reported to haye said: “In order to 
constitute a partnership a communion of profits and loss is 
essential.” But this suggestion seems contrary to binding 
authority. Thus in Bond v. Pittard(2) A. and B. were 
partners, but by the partnership agreement B., though he 
was to receive annually out of the profits the sum of 3001., 
was not to be in any way liable to the losses of the business. 
It was held by Lord Abinger C.B. and Parke, Bolland and 
Gurney BB. that a legal partnership existed, and that A. and 
B. rightly sued as co-partner plaintiffs in an action for work 
and labour. This ruling was consonant to the opinion of the 
House of Lords in Geddes v. Wallace. (3) As it is put in 
Lindley on Partnership, 8th ed., p. 50: ‘‘ But.there is nothing 
to prevent one or more partners from agreeing to indemnify 
the others against loss, or to prevent full effect from being 
given to a contract of partnership containing such a clause 
of indemnity”: see also p. 444 of the same work. These 
authorities, if I may most respectfully say so, seem to negative 
in principle the underlying assumption in the already cited 
dictum of Fletcher Moulton LJ. 

The following is a relevant passage from Lindley on Partner- 
ship, 8th ed., p. 116, upon the point now before me: “ The 
Gaming Acts have not made betting in itself illegal, and a 
bookmaking and betting business can be carried on without 
contravening those Acts; a partnership therefore between 
bookmakers is not necessarily illegal, nor does it become so 
merely because one partner has been guilty of illegal acts 
in conducting the partnership business.” At p. 134 the 
author makes substantially the same statement, and adds : 
“ The Court, therefore, will direct an account between partners 
in such a business, though perhaps not of any particular 
transactions carried out in an illegal manner.” See also p. 443 
of the same work. To each of those passages there is given 
(inter alia judicia) a reference to Hyams v. Stuart King (4), 


(1) (1788) 1 H. Bl. 37, 49. (3) (1820) 2 Bii. 270. 
(2) (1838) 3 M. & W. 357. (4) [1908] 2 K. B. 696, 718. 


JEFFREY 


359 


1921 


v. 
BAMFORD. 


McCardie J. 


360 


1921 
JEFFREY 


UV. 
BAMFORD. 
McCardie J. 


KING’S BENCH DIVISION. [1921] 


which shows that the dictum of Fletcher Moulton LJ. has 
been considered. Now, if the opinion of Lord Lindley be 
correct, it must follow, I think, that the present action can 
be maintained. For it can scarcely be said that although 
an action for a partnership account can be brought by one 
partner in a betting business against his co-partner, yet that 
such an action as the one now before me is to be dismissed. 
How then do the decisions stand on the matter? The 
leading case is Thwaites v. Coulthwaite (1) decided by Chitty J. 
It was an action for a partnership account. The plaintiff and 
defendant were partners in a bookmaking and betting business. 
The defendant contended that having regard to the nature 
of the business no such relief as that asked could be obtained, 
but it was held by Chitty J. that as a bookmaking and betting 
business could be carried on without contravening the Betting 
Act, 1853, the plaintiff was entitled to the account claimed. 
The learned judge emphatically pointed out that betting 
per se was not illegal. Thwaites v. Coulthwaite (1) was 
decided four years after the Gaming Act, 1892, was passed. 
That Act, however, was not referred to at the trial. It 
may be said that this point weakens the decision, and 
apparently Fletcher Moulton L.J. in Hyams v. Stuart King (2) 
impliedly disapproved of the decision of Chitty J. But it 
must be pointed out that Fletcher Moulton L.J. was the 
dissenting Lord Justice in Hyams v. Stuart King (2), and the 
majority of the Court of Appeal in that action actually treated 
the betting partnership in question as one valid in law, and to 
be recognized by the Courts. Judgment was given against 
them as a firm. Sir Gorell Barnes, who presided, declined to 
legislate where Parliament has not thought fit to intervene. 
Farwell LJ. expressly said (3): “I am not prepared to 
overrule the decision of Chitty J. in Thwaites v. Coulthwaite.”’(1) 
It must be remembered that the dictum of Fletcher 
Moulton L.J. in Hyams v. Stuart King (2) only became relevant 
in that action, because the defendants (who were a betting 
firm) were sued as partners under Order xivi.a,r.1. That 


(1) [1896] 1 Ch. 496. (2) [1908] 2 K. B. 696, 718. 
(3) [1908] 2 K. B. 696, 725. 
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rule provides that “ any two or more persons claiming or being 
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liable as co-partners and carrying on business within the Jzrrrey 
jurisdiction may sue or be sued in the name of the respective Baucnean 
firms, if any, of which such persons were co-partners at the socanie J. 


time of the accruing of the cause of action.” The observations 
of the learned Lord Justice therefore in his dissenting judgment 
were directed to a very narrow and technical point of mere 
procedure. He did not refer to the decision of Chitty J. in 
Thwaites v. Coulthwaite. (1) 

In Saffery v. Mayer (2) one person advanced money to 
another—i.e., as his partner—for the purpose of making bets 
on horses on their joint account. The money so advanced was 
lost. It was held by the Court of Appeal that by reason of 
the Gaming Act, 1892, the person who had advanced the 
money could not maintain an action against the other for 
half of the amount so lost. In that case Thwgites v. 
Coulthwaite (1) was discussed. So far from being overruled 
it seems to have received the sanction of the Court. The 
Court did not suggest that there could be no partnership in a 
betting business. On the contrary, several passages in the 
judgments point to the opposite conclusion. Thus 
Collins L.J. said (3): “The bankrupt and the defendant 
were partners on equal terms in a joint adventure,” and he 
added, “‘As at present advised, I should think that an account 
might have been ordered in the present case.”’ So Stirling L.J. 
said (4): ‘‘The parties were to engage as partners in the 
adventure to be carried on by the defendant on their joint 
account.” 

The result of the authorities so far seems to be reasonably 
clear to the effect that a partnership may exist in a betting 
business. In 1908, however, the case of Thomas v. Dey (5) 
came before Darling J. He there held that the Court will not 
entertain an action for an account by one partner in a betting 
business against his co-partner. In the course of his judgment 
he said: ‘‘If there had been a partnership, as was alleged, it 


(1) [1896] 1 Ch. 496. (3) [1901] 1 K. B. 16, 17. 
(2) [1901] 1 K. B. 11. (4) Ibid. 18. 
(5) 24 Times L. R. 272. 
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would have been one to carry on the business of a bookmaker, 
but the law did not recognize any such business as that... . . 
He would not order an account to be taken, because he con- 
sidered that to do so would be to act against public policy.” 
I may point out that the plaintiff there appeared in person, 
that no authorities whatever were so far as I can see cited to 
the learned judge, and I most respectfully think that his 
judgment did not accord with the existing decisions. In 
Brookman v. Mather (1) Avory J. took a view wholly differing 
from that of Darling J. in Thomas v. Dey. (2) The action 
was brought by one partner in a betting business against his 
co-partner to recover a sum due upon an account taken on 
the dissolution of partnership. The plaintiff succeeded and 
got judgment for the amount claimed. Avory J. pointed 
out that there was no evidence that the partnership business 
was carried on in a manner that was illegal within the Betting 
Act, 1853. He discussed several relevant decisions, and said : 
“As betting was not illegal per se there was no reason for 
saying that what was called the highwayman principle 
(Lindley on Partnership, 8th ed., p. 113) applied.” He 
pointed out that Thomas v. Dey (2) was decided without 
reference to Thwaites v. Coulthwaite (3) and the other decisions 
in which that case was discussed. This decision of Avory J. 
fully accords with Johnson v. Lansley. (4) I may here add 
that in Harvey v. Hart (5) Stirling J. (after considering Bridger 
v. Savage (6), Higginson v. Simpson (7) and De Mattos v. 
Benjamin (8) ) had held that a partner in a betting business 
was entitled to an account as against his co-partner. Finally, 
I may cite Keen v. Price (9), decided by Sargant J. He there 
considered several of the authorities cited in this judgment, 
and held, following Thwaites v. Coulthwaite (3), that an action 
will lie by one partner in a bookmaker’s and betting business 
against the other for an account of the partnership dealings, 
although the form of account may be subject to a special 


(1) 29 Times L. R. 276. (5) [1894] W. N. 72. 
(2) 24 Times L. R. 272. (6) 15 Q. B. D. 363. 
(3) [1896] 1 Ch. 496. (7) (1877) 2 C. P. D. 76. 
(4) (1852) 12 C. B. 468, (8) 63 L. J. (Q. B.) 248, 


(9) [1914] 2 Ch. 98. 
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provision. In the course of his judgment Sargant J. said CLy: 
“Some remarks were made by Darling.J. in Thomas v. Dey (2), 
an action for an account by one partner in a betting business 
against the other partner, in which the learned judge likened 
the case to that in which one highwayman sued his brother 
robber for an account, and in which the plaintiffs counsel 
was ordered to pay the costs; but the decision of 
Darling J. has been corrected by Avory J. in Brookman v. 
Mather.”’ (3) 

Upon the decisions as they stand I think that the great 
balance of authority is in favour of the view that a partnership 
can exist in a betting and bookmaker’s business. I so hold. 
It is true that such a partnership possesses one or more peculiar 
features by reason of the operation of the Gaming Act, 1892. 
But the absence of a non-vital though usual characteristic of 
partnership is not inconsistent, I think, with the legal relation- 
ship defined by s. I, sub-s. 1, of the Partnership Act, 1890. 
If the Courts recognize a single proprietor of a betting business, 
I see no good reason in public policy why they should not 
recognize, as they have done, a betting partnership. I may 
add that by allowing betting partners to sue under s. 2 of the 
Gaming Act, 1835, it is probable that the object of that section 
will be aided rather than hindered. 

I may finally say that in any event the point here raised is, 
when analysed and as applied to the present case, one of 
technical procedure only so far as regards litigation, for even 
if I had held that a betting partnership could not exist, yet 
the plaintiffs would still be jointly entitled to sue as co- 
promisees. The only difference is that in the case of partner- 
ship an action can be commenced in the name of the firm, 
whereas in the case of mere co-promisees it is necessary that 
the name of each plaintiff shall appear. 

For the reasons given I am of opinion that Mr. Cannot’s 
arguments must prevail and that this action is well brought 
by the plaintiffs as a firm. I find myself unable to follow 
the dictum of Fletcher Moulton LJ. in his dissenting 


(1) [1914] 2 Ch. 102. (2) 24 Times L. R. 272. 
(3) 29 Times L. R. 276. 
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1921 judgment in Hyams v. Stuart King. (1) Judgment will 
jurreny therefore be entered for the plaintifis for 971. 17s. 4d. with 


Se costs. ae 
Judgment for plaintiffs. 
Solicitors for plaintiffs : Bono & Nimmo. 
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Criminal Law—Indictment—Count containing two separate offences stated in 
the alternative—Uncertainty—Larceny—Fiatures—Simple Larceny—In- 
dictments Act, 1915 (5 & 6 Geo. 5, c. 90), Sched. I., r. 5—Larceny Act, 
1916 (6 & 7 Geo. 5, c: 50), s. 8, sub-s. 1. 


Rule 5 in Sched. I. to the Indictments Act, 1915, does not authorize 
the charging in one count of an indictment of two separate felonies in 
the alternative. Therefore an indictment under s. 8, sub-s. 1, of the 
Larceny Act, 1916, which charges a prisoner in one count that he “‘ stole, 
or, with intent to steal, ripped and severed or broke,” certain fixtures, 
is bad for uncertainty. 


The precedent of indictment given in Archbold’s Criminal Law (25th 
ed.), p. 553, is incorrect and must not be followed. 

On an indictment under s. 8, sub-s. 1, of the Larceny Act, 1916, for 
stealing fixtures the prisoner cannot be convicted of simple larceny. 

Reg. v. Gooch (1838) 8 C. & P. 293 followed. 


APPEAL from conviction at Stoke-on-Trent Quarter 
Sessions. 


The prisoner was charged on an indictment in the following 

form :— 
“Statement of Offence : 

‘Larceny contrary to s. 8 (1.) of the Larceny Act, 1916. 
“Particulars of Offence : 

“John Molloy on January 8, 1921, at Longton in the 
county borough of Stoke-on-Trent in the county of Stafford, 
stole, or with intent to steal, ripped and severed or broke, 

(1) [1908] 2 K. B. 696, 718. 
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one grate, one iron boiler with door and frame, two iron 
water cisterns and quantity of lead piping of the total value 
of Ill. 10s., the property of William Martin, then being 
fixed to the dwelling house and premises the property of 
the said William Martin, situate in High Street, Longton, 
in the said county borough of Stoke-on-Trent.” 

At the trial evidence was given that on January 5 the 
fixtures on the premises in question were in their normal 
condition ; that on January 8 the cistern had been removed 
and smashed, the service cut, a boiler and door frame 
smashed and a grate removed, the smashed articles being 
in an outhouse; that on that same day—January 8—the 
prisoner was seen at the outhouse loading some of the 
articles on a wheelbarrow and was leaving with them when 
he was arrested. He said that a bricklayer had given the 
stuff to him. The prisoner was not represented and did 
not give or call any evidence. In his summing up, the 
Recorder told the jury that there was no evidence that the 
prisoner was the man who broke the cistern, etc., but that 
they might draw the inference that if he was the man who 
went the day after to collect the débris he must have known 
a good deal about the ripping and tearing down of the 
property, and that they must consider if they had any 
reasonable doubt whether the man who came and fetched 
the stuff away was not the man who had put it in the out- 
house. 

The prisoner was found guilty and sentenced to three 
years’ penal servitude. 

The prisoner appealed. 


David Davies for the appellant. This conviction should 
be quashed. The indictment is laid under s. 8, sub-s. 1, of 
the Larceny Act, 1916, which provides that “ every person 
who steals, or, with intent to steal, rips cuts severs or breaks ” 
any fixtures, shall be guilty of felony. The section creates 
two separate offences, first, the offence of stealing fixtures, 
and secondly, the offence of ripping, cutting, severing, or 
breaking fixtures with intent to steal them. This indictment 
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charges in the alternative in one count those two separate 
and distinct felonies, and is for that reason bad in law for 
uncertainty : Cotterill v. Lempriere (1), Rex v. Wells (2), 
Rex v. Slater (3); see also Rea v. Jones (4) and Beresford v. 
Richardson. (5) The indictment follows the form given in 
Archbold’s Criminal Pleading (25th ed.), p. 553, and it has 
been suggested that it is justified by r. 5 of Sched. I. to the 
Indictments Act, 1915, which provides that ‘“‘ where an 
enactment constituting an offence states the offence to be 
the doing or the omission to do any one of any different 
acts in the alternative, . . . or states any part of the offence 
in the alternative, the acts, omissions... or other matters 
stated in the alternative in the enactment, may be stated 
in the alternative in the count charging the offence.”’ That 
rule does not permit of two distinct felonies being stated 
in the alternative in one count. Furthermore, there was 
no evidence that the appellant was the man who actually 
ripped and severed the fixtures, and he could not be convicted 
on this indictment of simple larceny: Reg. v. Gooch. (6) 
[He also referred to Rex v. Millar (7) and Rex v. Molloy. (8)] 

J. H. Thorpe for the Crown said that he could not support 
the suggestion that r. 5 of Sched. I. to the Indictments Act, 
1915, allowed the charging of two distinct offences in one 
count in the alternative. 


The judgment of the Court (Darling, Avory and Sankey JJ.) 
was delivered by 


Avory J., who, after reading the indictment and s. 8, 
sub-s. 1, of the Larceny Act, 1916, continued: Sect. 8, 
sub-s. 1, was taken from s. 31 of the Larceny Act, 1861, 
which in its turn was taken from s. 44 of 7 & 8 Geo. 4, 
c. 29, and was intended to meet the case of persons stealing 
fixtures which, but for the statute, would not have been 
the subject of larceny at all because they were part of the 
realty. The indictment charges the appellant that he 


(1) (1890) 24 Q. B. D. 634. (5) [1921] 1K. B. 243. 
(2) (1904) 91 L. T. 98. (6) 8C. & P. 293. 

(3) (1903) 67 J. P. 299. (7) (1837) 7C. & P. 665. 
(4) [1921] 1 K. B. 632. (8) (1914) 111 L. T. 166. 
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either stole the things or, with intent to steal, that he ripped 
and severed them. Those two offences are not necessarily 
committed by one and the same act; in other words, the 
act done may constitute one of the offences but may not 
constitute the other. A man with intent to steal may rip 
or sever fixtures but yet may not steal them, for in order 
to steal the things he must move them after they have been 
detached. That being so, it is obvious that this indictment 
charges the appellant with two felonies in the alternative 
—the felony of stealing the fixtures or the felony of ripping 
them with intent to steal. Upon the authorities such an 
indictment is clearly bad in law unless it can be cured, as 
was suggested, by any provision in the Indictments Act, 
1915. The cases cited by Mr. Davies make it clear that 
where two offences are charged in the same count the indict- 
ment is bad for duplicity. So, according to the law before 
the Indictments Act, 1915, where offences were charged in 
one count in the alternative, the indictment was bad for 
uncertainty. It appears to have been suggested that the 
indictment may be supported under r. 5 of Sched. I. to the 
Indictments Act, 1915, which, so far as material, provides 
that “‘ where an enactment constituting an offence states 
the offence to be the doing or the omission to do any one of 
any different acts in the alternative... or states any part 
of the offence in the alternative, the acts, omissions . 

or other matters stated in the alternative in the enactment, 
may be stated in the alternative in the count charging the 
offence.” The question is, is s. 8, sub-s. 1, of the J.arceny 
Act, 1916, an enactment which states the offence to be the 
doing or the omission to do any one of different acts in the 
alternative ? The section, as I have already pointed out, 
deals with two different acts—the act of stealing and the 
act of ripping, etc., with intent to steal—and is not dealing 
with one act in alternative ways. Therefore the section 
does not come within the words of r. 5 as an enactment 
which states the offence “to be the doing or the omission 
to do any one of any different acts in the alternative.” The 
words of s. 8, sub-s. 1, providing that ‘‘ every person who 
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. with intent to steal, rips cuts severs or breaks ” fixtures 
shall be guilty of felony afford an illustration of the case 
with which r. 5 was intended to deal. A person may do 
one of the different acts ; he may rip or cut or sever or break 
the fixtures with intent to steal, and r. 5 authorizes a count 
charging the prisoner in that way. The rule does not 
authorize a count charging the prisoner with stealing fixtures 
which involves the carrying or moving away of the articles, 
or, in the alternative, with doing any of the other acts of 
ripping, cutting, severing or breaking with intent to steal. 
Mr. Thorpe for the Crown has very frankly admitted that 
the only argument by which this indictment could be 
supported would lead to the conclusion that r. 5 authorized 
a count charging the prisoner with either stealing or forging 
a cheque. I have the best of reasons for saying that r. 5 
was not intended to cover such a case as that. Reference 
has been made to the fact that this indictment has followed 
the form given in Archbold’s Criminal Pleading (25th ed.), 
p. 553. That is not one of the authorized forms. None of 
the authorized forms justifies the inclusion of two separate 
offences in the alternative in one count. Notwithstanding 
the general accuracy with which Archbold’s Criminal Pleading 
has been prepared, we must say that on this occasion the 
form given at p. 553 is incorrect and must not be followed. 

There remains the question whether upon this indictment 
the appellant could properly be convicted at all. The 
Recorder in his summing up did not instruct the jury that 
it was necessary before they could convict the appellant 
that they should come to the conclusion that the appellant 
had himself ripped or severed the fixtures in question with 
intent to steal. The only evidence against the appellant 
was that he was seen with a barrow with some of the things 
coming from the shed where the articles which had been ripped 
or severed had been previously deposited. That of itself is no 
evidence that he was the person who ripped or severed them ; 
the evidence is quite consistent with the ripping and severing 
having been done by some other person. If the appellant 
had been indicted for larceny at common law of these things 
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from the shed he might have been convicted, for the things 
had then ceased to be fixtures. But he could not on this 
indictment, which is framed under the statute for stealing 
fixtures, be convicted of larceny at common law, and for 
this Reg. v. Gooch (1) is a direct authority. 

In these circumstances, although the point was not taken 
by the appellant at the trial, we must, now that the point 
is taken, decide it according to law, and in our opinion the 
appeal must be allowed and the conviction quashed. But 
as we are told that there is another indictment upon which 
the appellant has not been tried, he will now have to take 
his trial upon it. 


Appeal allowed. 


Solicitor for appellant: Registrar of Court of Criminal 
Appeal. 
Solicitor for Crown: Director of Public Prosecutions. 
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[IN THE COURT OF APPEAL] 
MILLETT v. VAN HEEK AND COMPANY. 


Sale of Goods—Contract for Delivery at “‘ fixed time ””—Delivery within reasonable 
Time—Anticipatory Breach—Measure of Damages—Sale of Goods Act, 
1893 (56 & 57 Vict. c. 71), s. 51, sub-s. 3. 


By s. 51, sub-s. 3, of the Sale of Goods Act, 1893, ‘‘ Where there is 
an available market for the goods in question, the measure of damages” 
(for non-delivery) ‘‘is prima facie to be ascertained by the difference 
between the contract price and the market or current price of the goods 

‘at the time or times when they ought to have been delivered, or, if 
no time was fixed, then at the time of the refusal to deliver” :— 

Held, that the rule in sub-s. 3, that if no time for delivery of the goods 
is fixed, then the measure of damage is to be ascertained by the difference 
between the contract price and the market or current price of the goods 
at the time of the refusal to deliver, does not apply to a case where the 
breach is an anticipatory breach. 

Quaere, whether a contract for delivery within a reasonable time is or 


(1) 8C. & P. 293. 
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is not a contract for delivery at a “ fixed time” within the meaning of 
the sub-section. 

The rule for ascertaining the damages stated. 

Decision of the Divisional Court [1920] 3 K. B. 535 affirmed. 


AppEAt from the decision of a Divisional Court. (1) 

The plaintiff carried on business as a cotton waste merchant 
at Rochdale, and the defendants carried on business as cotton 
spinners and manufacturers in Holland. By six contracts 
made between January 10 and August 23, 1916, the plaintiff 
agreed to sell to the defendants for export to Holland a 
quantity of cotton waste, to be delivered f.o.b. Manchester 
Docks. The contracts provided that shipment of the cotton 
waste should be subject to Government permission to export. 

When the contracts were entered into cotton waste could 
not be exported without the licence of His Majesty’s Govern- 
ment, but at those dates and for a long time previously 
licences for export to neutrals were regularly and freely 
granted, and the plaintiff duly exported to the defendants 
large quantities of cotton waste under the contracts. In 
January, 1917, however, the export of cotton waste was 
absolutely prohibited by the Government, and licences for 
the export thereof to Holland could not be obtained, and 
the plaintiff was thereby prevented from exporting and 
delivering the balance of cotton waste under the contracts. 

A correspondence then took place between the parties. 
On April 4, 1917, the defendants wrote to the plaintiff : 
“We are now in a position to revert to your recent 
communication re prohibition of export by the British 
Government. Of course it is understood that the contracts 
existing between us are kept on until such times as delivery 
can be made.” 

The plaintiff replied on April 16: ‘We are in receipt 
of your letter of April 4 re prohibition of cotton waste, and 
we are certainly agreeable to deliver the existing contracts 
between us as soon as ever possible. There seems to be no 
likelihood of shipping at present, owing to the material being 
required for munition purposes here. However, you can 


(1) [1920] 3 K. B. 535. 
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rest assured that the goods will be sent forward as soon as 
the embargo is lifted.” 

The defendants wrote to the plaintiff on May 9: “ We 
are in receipt of your favour of the 16th ult., from which we 
learn that you are certainly agreeable to deliver the existing 
contracts between us as soon as ever possible. Useless to 
say that we cannot manage keeping our mills running owing 
to the non-arrival of shipments from England. We sincerely 
hope however that the British Government will remove the 
embargo put on cotton waste ere long so that you will be 
able again to resume shipments to our firm.” 

On May 22 the plaintiff wrote to the defendants: ‘“ We 
are in receipt of your letter of May 9, contents of which we 
have noted, and as previously stated we are quite agreeable 
to deliver the existing contracts as soon as ever we receive 
shipping permission.” 

On June 27 the defendants wrote to the plaintiff: ‘“ We 
have pleasure in handing you under this cover certification 
of extension of the term of shipment of the following N. O. T. 
authorisations No. 157,602 and No. 157,601, with which 
please do the needful. Useless to say that our stocks are 
completely exhausted, and we, therefore, are anxiously 
awaiting your Government’s permissions to you to resume 
shipment of our cotton waste.” 

The plaintiff replied on July 17: “ We are in receipt of 
your letter of June 27... . and you can rest assured that as 
soon as the embargo is taken off we shall get some deliveries 
forward to you.” 

On August 8, 1918, the plaintiff wrote to the defendants 
refusing to be any longer bound by his contract to make 
deliveries to the defendants. 

The defendants on October 17, 1918, accepted the plaintiff’s 
repudiation of the contract. 

The prohibition of the export of cotton waste was removed 
on January 16, 1919. 

On January 8, 1919, the plaintiff commenced these pro- 
ceedings, in which he alleged that the continued stoppage 


of the export of cotton waste operated so as to frustrate and 
N 
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defeat the commercial objects of the parties in entering into 
the contracts and rendered fulfilment thereof impossible, and 
he clainied a declaration that the six contracts in so far as 
they were unperformed were dissolved and determined, or 
alternatively that the plaintiff was entitled to determine the 
same. 

The defendants by their defence alleged that the plaintiff 
had entered into a contract to deliver the balance of the goods 
after the removal of the embargo, and they counterclaimed 
for a declaration that they were entitled to recover from the 
plaintiff damages for his repudiation of that contract. 

Greer J. held that the result of the correspondence between 
the parties was that they thereby modified their rights under 
the six contracts. The parties entered into a new and binding 
agreement that the deliveries under the six contracts should 
be suspended until the removal of the embargo, the plaintiff 
being willing to deliver and the defendants being willing to 
accept delivery of the balance of the goods after the embargo 
had been removed ; and also that both parties contemplated 
at the time of entering into that arrangement that the removal 
of the embargo would only take place after the expiration 
of a substantial period of time. He accordingly refused to 
make the declaration which the plaintiff asked for, but he 
made a declaration that the defendants were entitled to 
recover damages for the plaintiff’s repudiation of his contract, 
the damages to be assessed by an Official Referee. 

That decision was affirmed by the Court of Appeal. 

If the damages were assessed with reference to the market 
price of the goods.on August 8, 1918, the date when the 
plaintiff repudiated the contract, there would be a large sum 
due to the defendants. On the other hand if the damages 
were assessed with regard to the market price of the goods on 
January 16, 1919, the date when the embargo was removed, 


they would, owing to a fall in the market, be merely nominal. 


The Official Referee held that a date was fixed for the 
delivery of the goods—namely, the date of the removal of the 
embargo—but that a reasonable time thereafter must be 
allowed for the delivery of the goods ; that the goods could not 
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have been shipped until March, 1919, and that even then the 
whole of the goods could not have been delivered at once; 
that the defendants were entitled to recover damages for the 
plaintiff's breach of contract, notwithstanding that it was an 
anticipatory breach; but that the defendants by not suing 
at once but waiting until the plaintiff brought his action 
and then setting up their claim by way of counterclaim 
kept the contract open for the benefit of both parties until 
the time for performance arrived; and that the proper way 
to assess the damages was to take the market price of the 
goods from March, 1919, onwards, and ascertain from time 
to time what was the difference between the contract price 
and the market prices at the time when the goods could in 
the ordinary course of business have been delivered. 

Both the plaintiff and the defendants appealed. Both 
parties agreed that the Court should lay down the principles 
on which the Official Referee should act in assessing damages 
without reference to the two notices of appeal. 

The Divisional Court (Bray and Sankey JJ.) held that when 
a contract provided for delivery within a reasonable time, 
or within a reasonable time after a future date, it was not a 
contract for delivery at a fixed time within the meaning of 
s. 51, sub-s. 3, of the Sale of Goods Act, 1893.(1) They 
further held that the rule in sub-s. 3, that if no time for 
delivery was fixed, the measure of damages was to be ascer- 
tained by the difference between the contract price and the 
market or current price of the goods at the time of the refusal 
to deliver, did not apply to a case where the breach was 
an anticipatory breach. They laid down the following 
principle (2): ‘‘ We hold that prima facie the damages should 
be the difference in price between the contract price and the 
price at which the goods should have been delivered according 
to the terms of the new contract as decided by us. Deliveries 
will have to be made at different times, and this rule must 
apply to each delivery. This is however only a prima facie 
rule. If it can be shown by either party that the reasonable 
course for minimizing the damages would be otherwise this 


(1) 'The sub-section is set out in the headnote. (2) [1920] 3K. B. 548. 
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prima facie rule should not be applied. For instance, if it 
could be shown that the reasonable course to be pursued 
would be for the buyer to enter into a forward contract on 
the date when the repudiation was accepted, the damages 
should be assessed according to the difference between that 
price in that forward delivery and the contract price, and so, 
also, if it could be shown that the reasonable course to be 
pursued would have been to enter into a forward contract 
at some later date.”’ 
The defendants appealed. 


Cyril Atkinson K.C. and Cockshutt for the defendants. No 
time was fixed in the contract for delivery, and therefore the 
delivery must be within a reasonable time. A reasonable 
time is not a “fixed time” within the meaning of s. 51, 
sub-s. 3, of the Sale of Goods Act, 1893. A fixed date is 
where a date for delivery is specified in the contract. If 
delivery is to be within a reasonable time, there is no time 
fixed for delivery within the sub-section: Melachrino v. 
Nickoll. (1) Sect. 29, sub-s. 2, draws a distinction between a 
fixed time and a.reasonable time for delivery. The Divisional 
Court were right upon this point. The damages therefore 
must be assessed, under the rule in s. 51, sub-s. 3, as at the 
time of “the refusal to deliver’’-—namely, on August 8, 
1918, when the plaintiff repudiated the contract. The date 
of the refusal to deliver is the date on which the damages 
should be assessed. In Brown v. Muller (2) and Roper v. 
Johnson (3), in both of which cases there was an anticipatory 
breach of contract, there was a fixed time for delivery. 

[Leigh v. Paterson (4), Josling v. Irvine (5), and Ashmore v. 
Cox (6) were also cited. ] 


Sylvain Mayer K.C. and Lowenthal for the plaintiff were 
not called upon. 


Bankes L.J. This is an appeal from a decision of the 
Divisional Court as to the proper method to adopt in order to 
(1) [1920] 1 K. B. 698, 696. (4) (1818) 8 Taunt. 540, 


(2) (1872) L. R. 7 Ex. 319. (5) (1861) 6H. & N. 512. 
(3) (1873) L. R. 8C. P. 167. (6) [1899] 1 Q. B. 436, 443. 
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arrive at the damages to which the successful party in the 
action is entitled. It is not necessary to state the facts; 
they are set out in the report of the case in the Divisional 
Court. (1) 

The main point to be decided is whether the latter part of 
8. 51, sub-s. 3, of the Sale of Goods Act, 1893, applies to this 
case. This raises two questions. The first is whether the 
latter part of the sub-section applies at all except in a case 
of what is strictly speaking non-performance of a contract as 
opposed to an anticipatory breach arising from a repudiation 
of a contract. The second is whether, assuming that the 
section applies, the contract in this case is a contract in which 
no time is fixed for the deliveries. Now the second is, to my 
mind, a very important question upon which I desire to reserve 
my judgment. Opinions of very great weight have been 
expressed in reference to the matter. Bailhache J., in 
Melachrino v. Nickoll (2) has expressed the opinion that when 
8. 51, sub-s. 3, speaks of no time being fixed for delivery it 
refers to those contracts in which no mention of time is made 
and which, therefore, are to be performed within the indefinite 
period known as a reasonable time under the circumstances ; 
and the same view is expressed by Bray and Sankey JJ. in 
their judgments in this case. I do not desire to express 
any opinion upon that point : I desire to reserve it until 
it arises for decision. 

Upon the other question, on which the Divisional Court 
decided this case, I agree with their view, which shortly 
expressed is this: That the latter part of sub-s. 3 of s. 51 
has no application to a case like the present, which is not the 
ordinary case of non-performance in the sense I have indicated, 
but which is the case of an anticipatory breach by repudiation 
of the contract before the time for performance arrives. I 
agree entirely with what Bray J. said in the Divisional Court 
as to the way in which the damages are to be ascertained. 
I do not wish to add anything to that, because I may say 
something which may seem to be at variance with what the 
learned judge said. In my opinion, the rule he has laid down 


(1) [1920] 3 K. B. 535. (2) [1920] 1 K. B. 693, 696. 
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at p. 543 of the report in the Law Reports (1) is the correct 
rule and the one that should be applied by the Official Referee 
in assessing the amount of damages in this case. 

For these reasons, in my opinion, the appeal fails and must 
be dismissed. 


Warrineton LJ. I agree. I also desire to reserve my 
opinion upon the question whether or not a contract to deliver 
goods within a reasonable time is for the purposes of s. 51, 
sub-s. 3, of the Sale of Goods Act, 1893, a contract to deliver 
goods at a fixed time. That is a question which ought to be 
determined only when it is necessary to determine it, and 
after full argument on both sides. It is not necessary to 
determine it here, because, whether or not the view of the 
Divisional Court upon it is correct, their ultimate decision 
is right. The latter part of s. 51, sub-s. 3, on which their 
judgment turns, does not seem to me to touch the case of 
an anticipatory, breach—that is, a repudiation of a contract 
before the time has arrived for its performance which has 
been turned into a breach giving a cause of action by the 
acceptance of the repudiation by the other contracting party. 
As to that I agree with what is said by the Divisional Court 
and by Bankes L.J., and I have nothing to add; nor have I 
anything to add as to the mode of ascertaining the damages 
laid down by the Court. 


Arkin LJ. I agree. I think that the construction of 
s. 51, sub-s. 3, of the Sale of Goods Act, 1893, contended 
for by the appellants would, if it were admitted, introduce a 
very serious anomaly into the administration of the law 
relating to the sale of goods, because the position is this: It 
is admittsd that, if a contract is made for the sale of goods 
deliverable in the future by specified instalments at specified 
dates, and before the time has arrived for performance the 


’ contract is repudiated, and the repudiation is accepted, the 


damages have to be measured in reference to the dates on 
which the contract ought to have been performed. That 


(1) [1920] 3 K. B. 543. The passage is set out above. 
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is beyond controversy. The law was so laid down by 
Cockburn C.J. in Frost v. Knight (1), in the Exchequer 
Chamber, and it was the law at the time when the code of 
1893 was passed; and there is no reason to suppose that 
the code intended to alter it. The Lord Chief Justice said (2) : 
“The promisee may, if he thinks proper, treat the repudiation 
of the other party as a wrongful putting an end to the contract, 
and may at once bring his action as on a breach of it; and in 
such action he will be entitled to such damages as would have 
arisen from the non-performance of the contract at the 
appointed time, subject, however, to abatement in respect of 
any circumstances which may have afforded him the means of 
mitigating his loss.” Therefore, if it was such a contract 
as I have suggested for delivery by fixed instalments at 
fixed times, then, although the action is brought in respect 
of the accepted repudiation, the damages would have to 
be assessed with reference to those fixed times. But it is 
said that, if no times have been expressed in the contract, 
and the contract would be construed by law as one for 
delivery by reasonable instalments over a reasonable time, 
even though those times might be ascertained as a question 
of fact by the jury, the plaintiff suing may not merely have an 
option, but is compelled, to fix his damages in reference to the 
market price at the time when the repudiation takes place. 
That, it seems to me, would introduce an anomaly entirely 
without any kind of principle to justify it. I am satisfied 
that the code never intended to make that distinction, or 
to vary what was the rule of law at the time when it was 
passed, a rule which has been recorded in countless decisions 
since the doctrine of repudiation of contract has received 
its development in Frost v. Knight (1)—namely, that the 
damages are to be fixed in reference to the time for performance 
of the contract subject to questions of mitigation. Therefore, 
I think that the view taken by the Divisional Court is right 
on this point. 

Whether they are right in saying that a contract for 
delivery within a reasonable time is not a contract for delivery 

(1) (1872) L. R. 7 Ex. 111. (2) Ibid. 113. 
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at a fixed time, I say nothing. I do not determine it. I 
wish to reserve it. It will have to be determined after giving 
very serious consideration to the weighty opinions of 
Bailhache J. in Melachrino v. Nickoll (1), and of Bray and 
Sankey JJ. in this case. I think there is something to be said 
on the other side. It is difficult to see why it should be said 
that the contract for delivery at times which can be deter- 
mined by a jury is not a contract for delivery at fixed times. 
It seems to me that a meaning could be given to the words, 
“if no time was fixed,’ by reading them as referring to a 
contract such as to deliver goods on demand or to deliver goods 
as required by the purchaser. It might well be argued that 
that would give a meaning to the words in question. However, 
as I have said, I do not wish to determine it, especially in 
view of the opinions that have been expressed by the learned 
judges. For the reasons I have given I agree that the appeal 
should be dismissed. 
Appeal dismissed. 


Solicitors for plaintiff: Rawle, Johnstone & Co., for 
H. Whittingham & Son, Bolton. 

Solicitors for defendants : Cunliffe, Blake & Mossman, for 
Goulty & Goodfellow, Manchester. 


(1) [1920] 1 K. B. 696. 
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MORGAN v. PARR. 


Principal and Agent—Employment of Children in Street Trading—Selling 
Newspapers—Employment of Children Act, 1903 (3 Edw. 7, c. 45), s. 3, 
sub-s. 2; s. 5, sub-s.1; s. 13—Hducation Act, 1918 (8 & 9 Geo. 5, c. 39), 
8. 13, sub-s, 1 (ii.). 


The offence of employing a child in street trading within the meaning 
of s. 3, sub-s. 2, of the Employment of Children Act, 1903, may be 
committed where the relation between the defendant and the child is 
that of principal and agent; the enactment is not confined to the case 
of employment as a servant. 

A child received from the respondent, a wholesale and retail newsvendor, 
newspapers which he proceeded to sell in the streets, paying the respond- 
ent for them at the rate of 9d. per dozen copies sold, the child making a 
profit of 3d. per dozen. He returned unsold copies to the respondent, 
who stated that if he saw the child destroying unsold copies he should 
prevent him if he could. The magistrate found that the relation of 
master and servant did not exist between them, and dismissed the 
information. 

The Court, on the facts, held that the relation was that of principal 
and agent, and that the respondent had employed the child within the 
meaning of the Act, and must be convicted. 


CasE stated by the Stipendiary Magistrate sitting at 
Aberdare, Glamorganshire. 

At a Court of summary jurisdiction holden at Aberdare 
on October 20, 1920, an information was preferred by William 
Richard Morgan, the appellant, as clerk to the Urban District 
Council, Aberdare, against the respondent, Edward Parr, 
charging that “he the said Edward Parr on Saturday, 
September 18, 1920, . . . . did unlawfully employ a child 
named William Richard Rees in street trading” contrary 
to the provisions of s. 3, sub-s. 2, of the Employment of 
Children Act, 1903 (3 Edw. 7, c. 45), as amended by s. 13, 
sub-s. 1 (ii.), of the Education Act, 1918 (8 & 9 Geo. 5, c. 39), 
which, so amended, provides that “A child shall not be 
employed in street trading.” 

Upon the hearing on October 20, 1920, and by admissions 
by counsel on the appeal, made to avoid the necessity of 
sending the case back for further findings of fact, the following 
facts were proved or admitted. The respondent was a 
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wholesale and retail newsagent, and on Saturday, Sep- 
tember 18, 1920, he handed to Rees a parcel of newspapers. 
Rees was born on February 3, 1910, and was therefore under 
fourteen years of age and a “child” within the meaning 
of s. 13 of the Act of 1903. Later on the same evening Rees 
was selling newspapers in the street. The respondent 
received 9d. per dozen from Rees on the newspapers sold by 
him and the unsold copies were returned to the respondent, 
who made a profit by way of discount upon the net sales. 
Rees made a profit of 3d. per dozen. The respondent 
exercised no power of control over Rees, and if Rees sold no 
papers he derived no gain. Rees was free to come and go 
as he thought fit and the respondent would not know until 
Rees came to the station whether he would be purchasing 
any papers for sale on any particular evening. In evidence 
the respondent stated that if he saw a boy tearing up papers, he 
should stop him if possible, and he spoke of Rees as being 
in his “ employ.” 

On behalf of the appellant it was contended that the 
respondent had employed Rees in street trading within the 
definition of “employ ” and “employment” in s. 13 of the 
Employment of Children Act, 1903, which ‘include employ- 
ment in any labour exercised by way of trade or for the pur- 
poses of gain, whether the gain be to the child or to any other 
person,” and was consequently liable to a penalty under s. 5, 
sub-s. 1. The respondent contended that the relation of 
vendor and purchaser only existed between him and Rees, 
and that Rees was not ‘employed ”’ by him. 

The Stipendiary Magistrate held that the relation of master 
and servant did not exist between the respondent and Rees, 
and that the papers were supplied to Rees on the ordinary 
trade terms, and that this was not a case of a child being 
employed within the meaning of s. 3, sub-s. 2, of the Act of 
1903, and dismissed the information, but stated this case. 


Kirkhouse-Jenkins for the appellant. The magistrate found 
that the relation of master and servant did not exist between 
the respondent and apparently on that ground refused to 
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convict. But it is not essential that that relation should 
exist in order that the child may be “ employed ” within the 
meaning of s. 3, sub-s. 2, of the Employment of Children 
Act, 1903. In Reg. v. Reason (1) a man who helped a post- 
master at the latter’s request to sort letters was held to be 
“employed” by the Post Office under 7 Will. 4 and 1 Vict. 
c. 36, s. 26, although his position in the Post Office was that 
of carrier only. The canon of construction must be applied, 
“that the mischief at which the statute is aimed must be 
considered when the words are difficult to construe”: per 
Kay L.J. in Collman v. Roberts. (2) One of the mischiefs 
aimed at by the statute of 1903 was the employment of 
‘children in street trading, and if the decision of the magistrate 
is upheld the Act will be of little practical value. The 
relation between the respondent and the boy was that of 
principal and agent, and that is sufficient to constitute an 
“employment ”’ of the latter by the former within the meaning 
of the Act. 

[Robinson v. Hill (3) was also referred to.] 

Harold Morris K.C. for the respondent. The evidence 
shows that the relation of vendor and purchaser existed 
between the respondent and the boy, and not that either 
of master and servant or of principal and agent; the boy 
had the papers “on the usual trade terms ”’—namely, the 
terms upon which the retailer sells to the newsvendor. There- 
fore there was no “employment ”’ of the boy. It is necessary 
for the prosecution to establish the relation of master and 
servant, and this was a question of fact for the magistrate, 
who has negatived that relation, and there was evidence 
upon which he could so find. 

[Robinson v. Hill (3); Smith v. General Motor Cab Co. (4) ; 
and Stokes v. Mitcheson (5) were referred to.] 

[Avory J. referred to Reg. v. Negus. (6)] 


Dartinc J. In my opinion this is a difficult case. I 
think it is necessary to begin by considering what was the 


(1) (1853) 23 L. J. (M. C.) 11. (4) [1911] A. C. 188. 
(2) [1896] 1 Q. B. 457, 460. (5) [1902] 1 K. B. 857. 
(3) [1910] 1 K. B, 94. (6) (1873) L. R. 2 C. C. 34. 
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obvious intention of the Legislature when it passed the 
Employment of Children Act, 1903, entitled “An Act to 
make better provision for regulating the employment of 
children.” I think it is plain that the intention was to give 
a very wide protection to children, and that the Legislature 
did not mean to be specially technical in its use of the words 
“employ” and “employment.” That is shown by the 
definition clause 13, and by the way.those words are used 
in various parts of the statute. Having stated that, we 
must consider what was the evidence before the learned 
magistrate, and whether there was sufficient evidence to 
justify the conclusion to which he came. 

The facts are carefully set out in the case. Mr. Morris 
has very properly admitted that the respondent referred in 
his evidence to the boy in question as being “in his employ,” 
and that he also said that if he had seen the boy destroying 
newspapers which he had handed to him he would, if possible, 
have stopped him from doing so. The magistrate decided 
that this was not a case of master and servant, and it seems 
to me that on that ground he decided that no offence had 
been committed by the respondent in allowing the boy to 
do what he did. I do not think however that that finding is 
exhaustive. It was contended by Mr. Morris for the respond- 
ent that the magistrate thought the case one of vendor and 
purchaser, although he has not said so in so many words. 
He finds that the papers were supplied to the boy on the 
ordinary trade terms, but he does not decide as a matter 
either of law or fact that this was a case of vendor and 
purchaser. I think on the facts as stated and admitted 
that the respondent did employ the boy to act as his agent. 
As the boy was of an age at which the statute protects him, 
I think that an offence was committed by the respondent, 
and that the decision of the magistrate was wrong and the 
appeal must be allowed. 


Avory J. I agree. In view of the admission of further 
facts which has saved us from the necessity of sending the 
case back to the learned magistrate, I am clearly of opinion 
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that this boy was in fact employed by the respondent as 
an agent within the meaning of the statute. I think the 
magistrate was right in holding that the relation of master 
and servant did not exist; but when he found further that 
the papers were supplied to the boy on the ordinary trade 
terms, and for that reason held that it was not a case of 
employing a child, I confess I do not understand what he 
meant by saying that the papers were supplied to the boy on 
ordinary trade terms. As my Lord has pointed out, he does 
not say that he was satisfied that the relation of vendor and 
purchaser existed between them ; if he had said so I think he 
would have been clearly wrong on the facts. We have in the 
findings of fact a clear statement of the terms on which the 
newspapers were supplied to the boy. 

In my opinion the boy was selling the newspapers as agent 
for the respondent, and therefore the respondent was 
“ employing ” him within the meaning of s. 5, sub-s. 1, of the 
Act, and I agree that the appeal should be dismissed and the 
case remitted to the magistrate for a conviction. 


SaLTeR J. I agree. There is no question in this case of 
the exercise of parental authority. The relation between 
Parr and Rees was the result of contract. The contract was 
one of service, of agency, or of sale. If it was a con- 
tract of service then undoubtedly there would be “ employ- 
ment.” If it was found that the contract was one of sale, 
then in my opinion a doubtful and difficult question 
would arise whether that could be said to be “ employment ”’ 
within the meaning and intention of the Act. The learned 
magistrate does not appear to have found that the relation 
of vendor and purchaser existed. He says that the papers 
were supplied to the boy on the ordinary trade terms, 
but I do not understand that, having regard to the case as 
a whole, a relation of vendor and purchaser existed. If the 
relation was that of principal and agent I have no doubt 
that there was “employment” within the meaning of 
the Act. I think we ought to infer from the case and 
. from the facts admitted by Mr. Morris for the respondent 
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that the relation between the respondent and Rees was that 
of principal and agent. That being so, I think there should 
have been a conviction. 


Appeal allowed and Case remitted. 


Solicitors for appellant: Rawle, Johnstone & Co., for 
W. R. Morgan, Aberdare. 

Solicitors for respondent: Bell, Brodrick & Gray, for 
Kensholes & Prosser, Aberdare. 


W. L. L. B. 


[IN THE COURT OF APPEAL] 


HAYDOCK v. GOODIER. 


Employer and Workman—Compensation—Disputed Claim—No Weekly Pay- 


ment made or agreed upon—Agreement for Compromise—Payment of Lump 
Sum in satisfaction of all Claims—Agreement embodied in consent Award— 
Subsequent Claim for War Addition—Whether barred by sonsent Award— 
Workmen’s Compensation Act, 1906 (6 Edw.7, c. 58), Sched. I., para. 17— 
Workmen’s Compensation (War Addition) Act, 1917 (7 & 8 Geo. 5, c. 42) 


8 1—Workmen’s Compensation (War Addition) Amendment Act, 1919 
(9 & 10 Geo. 5, c. 83), 8.1. 


A workman having met with an accident in the course of his employ- 
ment filed a request for arbitration claiming compensation on the ground 
that he was totally incapacitated by reason of the accident. The 
employers disputed their liability on various grounds and did not make 
or agree to make any weekly payment. At the hearing the parties 
informed the county court judge that they had settled the matter for a 
lump sum of 150/. The judge thereupon, at their request, made an 
award by consent for 150/. and agreed costs in full satisfaction of all 
claims in respect of the injury by accident arising out of and in the course 
of the employment. Subsequently, on Jul; 7, 1920, the workman, 
being still incapacitated, filed a further request for arbitration, claiming 
that notwithstanding the payment to him of the 150]. he was entitled 
to be paid a further sum of 5s. per week to January 1, 1920, under the 
Workmen’s Compensation (War Addition) Act, 1917, and 15s. per week 
after that date under the Workmen’s Compensation (War Addition) 
Amendment Act, 1919. The county court judge made an award in the 
workman’s favour. On appeal :— 

Held, that the consent award was not a redemption of a weekly pay- 
ment, but a compromise of a disputed claim for a lump sum. 

Held, also, that as no weekly payment had ever been made or agreed 
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to be made there was no jurisdiction to make an award under the War 
Addition Acts. 


Held, therefore, that the workman’s claim failed and there must be an 
award in favour of the employers. 


APPEAL from an award of the judge of the Preston County 
Court sitting as an arbitrator under the Workmen’s Compen- 
sation Act, 1906. 

The facts are fully stated in the judgment of the Master 
of the Rolls and were shortly as follows : On August 14, 1919, 
the applicant met with an accident whilst in the employ of the 
respondents. On November 17, 1919, he filed a request for 
arbitration, claiming compensation, on the ground that he 
was totally incapacitated by reason of the accident, and he 
also claimed a further sum of 5s. per week under the Workmen’s 
Compensation (War Addition) Act, 1917. On December 4, 
1919, the respondents filed their answer, in which they put 
in issue the nature of the work, the cause of the injury, the 
particulars of the incapacity, the average amount which the 
applicant was then able to earn, and the amount claimed as 
compensation. They at no time made any weekly payment. 
On December 16, 1919, the arbitration came on for hearing, 
when the solicitor for the applicant and counsel for the respond- 
ents informed the county court judge that they had settled 
the matter for 1501. The judge thereupon at their request 
made an award, by consent, for 1501. and agreed costs, in full 
settlement of all claims in respect of the injury by accident 
arising out of and in the course of the employment. 

Subsequently, on July 7, 1920, the applicant being still 
incapacitated filed a further request for arbitration, claiming, 
notwithstanding the payment to him of the 150I., to be paid a 
further sum of 5s. per week under the Workmen’s Compensation 
(War Addition) Act, 1917, to January 1, 1920, and 15s. per 
week after that date under the Workmen’s Compensation 
(War Addition) Amendment Act, 1919. The respondents filed 
an answer in due course denying the applicant’s right to further 
compensation. Their main defence was that the applicant, 
by having received the 1501. under the award, was estopped by 
it from claiming any further payments under the War Addition 
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Acts. The county court judge held that the payments under 
the War Addition Acts were not redeemable, and made an 
award in the applicant’s favour. 

The respondents appealed. The appeal was heard on 
February 4, 7, 1921. 


W. Shakespeare and Lustgarten for the appellants. This 
is not a claim for compensation under the Act of 1906, but 
for such payments as the respondent would have been entitled 
to under the Workmen’s Compensation (War Addition) Acts, 
1917 and 1919, if his claim for compensation had been adjudi- 
cated upon and a weekly payment awarded. It is submitted 
that the proceedings are misconceived, because if he were 
entitled under the War Addition Acts he would not need any 
award. The War Addition Acts operate automatically. 
Further, he is barred by the agreement for compromise which 
the parties were entirely competent to enter into: Ryan v. 
Hartley (1); Williams v. Ministry of Munitions. (2) In 
order to entitle the workman to the war addition under the 
Acts of 1917 and 1919 he must be entitled during total 
incapacity to a weekly payment by way of compensation 
under the Act of 1906. He cannot successfully claim the war 
addition when his claim for compensation under the Act of 
1906 has been settled by way of compromise for a lump sum 
It does not matter whether liability has been admitted or not. 
The parties have agreed upon a sum in full satisfaction of all 
claims under the Act. It cannot be said that there was any 
award in redemption of a weekly payment. 

{They also referred to Rawlings v. Hodgson. (3)] 

Compston K.C. and C. L. J. Holt for the respondent. It is 
not permissible to contract out of the Act of 1906, except as 
provided by s. 3. 

[Youncer L.J. Compromising a claim under the Act is 
not contracting out of it.] 

This case was treated in the county court as an application 
for the redemption of a weekly payment and by consent the 


(1) [1912] 2 K. B. 150. (2) (1919) 12 B. W.C. C. 213. 
(3) (1918) 11 B. W. ©. C. 73. 


2K. B. KING’S BENCH DIVISION. 


judge made the award. By s. 1, sub-s. 2, of the Act of 1917 
the respondent is entitled to the war addition notwithstanding 
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payment. 

This case must be dealt with on general principles. Here 
there is an agreement which either does or does not give the 
respondent the compensation to which he is entitled. If it 
does not then there is no agreement which is a bar to his 
claim: s. 3. Under s. 3, sub-s. 1, if a workman has at any 
time entered into an agreement which does not give him all 
that he is entitled to under the Act then there is no agreement 
which will prevent the Act from operating. 

[Lorp STERNDALE M.R. Where do you find any provision 
in the Act enabling an employer to redeem a contingent 
liability ?] 

In the proviso in para. 17 of Sched. I. which provides that 
“nothing in this paragraph shall be construed as preventing 
agreements being made for the redemption of weekly payments 
by a lump sum.” 

[LorD STERNDALE M.R. You can compromise or settle 
it, but you cannot redeem it. ] 

What you have to redeem under para. 17 is a weekly pay- 
ment. Why should you not be able to redeem a payment 
before it has crystallized into a weekly payment? Sect. 1, 
sub-s. 3, enables any question as to the amount and duration 
of compensation to be settled by agreement between the 
parties, and it must therefore be open to them when they go 
before the county court judge to say that they have agreed, 
and the judge must then treat the case as if it were one in 
which weekly payments had been made for six months. There 
is nothing in any of the cases to the contrary effect. 

In Howell v. Blackwell’s Executors (1) the weekly payments 
had not been continued for six months. 

[They also referred to Clawley v. Carlton Main Colliery 
Co. (2)] 

W. Shakespeare in reply. 

(1) (1912) 5 B. W. C. ©. 293. (2) [1918] A. ©. 744. 
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[Lorp StERNDALE M.R. What do you say as to Howell v. 
Blackwell’s Executors. (1) Suppose there is an agreement to 
redeem weekly payments and there never have been any ?] 

There can be no redemption unless weekly payments have 
been made or agreed upon. The whole object of requiring 
the weekly payments to continue for six months is in order to 
afford some material on which the county court judge can 
determine whether or not the incapacity was likely to be 
permanent. 


Lorp STERNDALE M.R. This case arises under somewhat 
peculiar circumstances. I rather agree with the learned 
counsel who has just addressed us, that the argument has 
travelled over a considerable amount of unnecessary ground, 
because the case is covered by decisions of this Court; but the 
learned counsel for the respondents have addressed to us elabo- 
rate arguments, to show us that those decisions are wrong. 
That may be so; I do not know; but those arguments should 
be addressed to the House of Lords, because the decisions being 
decisions of this Court, we are bound by them. 

The case arises in this way. The applicant was a workman 
in the employ of the respondents and he alleged that he had 
suffered an injury while in their employment on August 14, 
1919. He filed his request for arbitration, stating that he 
was entitled to compensation for that reason. The respond- 
ents, in their answer, put in issue the particulars filed by the 
applicant, and they struck out of the printed form the words 
which referred to their denial of liability to pay compensation. 
Why they did so I do not know; I dare say they had a good 
reason for so doing. In the particulars of facts which the 
respondents desired to bring to the notice of the judge, they 
alleged “that any incapacity for work is not the result of 
accident as alleged.’ That seems to me to be a denial of 
liability, because if there was no incapacity from accident 
there was no liability under the Act. At any rate, it seems 
to me to be quite impossible to say that the liability was 
admitted. It was not. 


(1) (1912) 5 B. W. C. C. 293. 
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In those circumstances the parties approached one another. 
No liability for compensation was ever admitted; and there 
is nothing to show that any question of a weekly payment was 
ever discussed. The parties having come to an agreement 
then went into the county court, and asked the learned 
county court judge to make an award by consent, embodying 
the terms of their agreement. It was said that he was asked 
to do that as an order for redemption. If he was so asked, 
he certainly to my mind did not act upon the request, and I 
have the gravest possible doubt whether he would have had 
any power to do so, or any jurisdiction to make an order for 
redemption, in the circumstances. But he did not; he made 
this award: “ By consent I award to applicant the sum of 
150/. and agreed costs in full settlement of all claims in respect 
of an injury by accident arising out of and in the course of 
his employment.” There one office copy of the award stops, 
but another office copy goes on to add: “on the 14th of 
August 1919.” I do not think the difference is at all material, 
but it seems to me very careless indeed that two office copies 
of an award should be issued which differ from one another. 
They might have differed in a material item. Then the award 
concludes: ‘‘And I order that the sum of 501. be forthwith 
paid to the applicant.” 

The learned county court judge has expressed doubts as to 
his jurisdiction to make that award. I share those doubts. 
His jurisdiction, primarily, is to make an award for a weekly 
payment. He might afterwards order that such a weekly 
payment should be redeemed. He might, under r. 19, assum- 
ing that rule to be valid, make an award for a lump sum in 
compensation for an injury of this kind; but I cannot find 
that there is any other jurisdiction in the learned county 
court judge to make an award for a lump sum of this kind, 
in compensation, and I am not satisfied by the learned counsel’s 
argument that because he could have recorded this as an 
agreement, he could therefore make this award for a lump 
sum, because the effect of the two things would be the same. 
I doubt very much whether he had any jurisdiction to make 
an award for a lump sum in this way, even by consent; but 
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it is immaterial, because if it is not good as an award, it is 
good as an agreement, and the award consented to by the 
parties is, until some further proceedings are taken, conclusive 
evidence of the agreement to which they have come. Therefore 
there is an agreement for the payment and acceptance of a 
sum of 150/. in full settlement of all claims in respect of an 
injury by accident arising out of and in the course of his 
employment. 

I will assume, without deciding it, that, for the purposes 
of this case, that means only full settlement of all claims 
under the Workmen’s Compensation Act or Acts, and 
that it does not extend to any common law liability. 
The first point that is clearly decided, as it seems 
to me, by cases beginning with Ryan v. Hartley (1), 
and ending, so far as the cases to which -we were 
referred are concerned, with Williams v. Ministry of 
Munitions (2), is that such an agreement as that is a valid 
agreement ; that there is nothing to prevent a workman of 
full age and full capacity from making such an agreement, 
and that if he does so the agreement is a bar to further 
proceedings under the Workmen’s Compensation Act of 1906. 
It was also decided in Williams v. Ministry of Munitions (2), 
that such an agreement must be taken to be an agreement 
under the provisions in the Act, and therefore one which 
can be recorded. I express no opinion as to whether that 
case was rightly or wrongly decided ; it is not my place to do 
so, and I do not think it proper to do so. 

Therefore, when this award was made, there was evidence 
of an agreement which the man was competent to make, and 
which would be effective in bar of any further proceedings 
under the Act. In addition to the cases I have mentioned 
I think that is also decided by Rawlings v. Hodgson (3), and 
there are other cases. 

The man at that time, it is said—it is not in evidence, but 
I accept it as stated—thought that his injury at any rate 
would not necessarily cause total incapacity. It was thought 


(1) [1912] 2K. B. 150. (2) 12 B. W.C. GC. 213. 
(3) 11B. W. G.C. 73. 
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that the partial incapacity from which he was then suffering 
might be the full extent of the injury. One of the points 
which was raised before us, was that this order or award on the 
face of it did not and does not express what the parties really 
intended. The learned counsel wished to read a letter which 
had passed during the negotiations between the parties for a 
settlement in order to show that the award would read practi- 
cally in this way: “In full settlement of all claims during 
partial incapacity ’’—thereby leaving it open for him to claim 
further compensation if total incapacity supervened. 

There are several answers to that contention, each of them, 
to my mind, equally conclusive, but it is only necessary to 
mention one, and that is that no such point was ever taken 
in the Court below, and therefore cannot be taken here; and 
we must take the order as it stands. Total incapacity having 
supervened, a further request was then made for arbitration 
to be held under the Workmen’s Compensation Act, 1906, 
and then underneath that heading is the addition “and the 
War Additions Acts,” meaning thereby the Workmen’s 
Compensation (War Addition) Act, 1917, and the Workmen’s 
Compensation (War Addition) Amendment Act, 1919, the 
latter of which it is not necessary to refer to, because it only 
increased the amount that was payable under the Act of 1917. 
There is this difference between claims under these two Acts, 
that the Act of 1917 was in operation at the time that the 
settlement of all:claims was made, whereas the Act of 1919 
did not come into operation until seven days after the award 
was made. 

The Act of 1917 provides (s. 1, sub-s. 1) “Where any 
workman is at any time during the period for which this Act 
continues in force entitled during total incapacity to a weekly 
payment by way of compensation under the Workmen’s 
Compensation Act, 1906, he shall, whether the incapacity 
arose before or after the commencement of this Act, be entitled 
to receive from the person liable to pay the compensation, by 
way of addition to each such weekly payment payable in respect 
of any week within the said period, a sum equal to one-fourth 
of the amount of that payment.” Then it is also provided 
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(sub-s. 2) that “ The additional weekly sum payable under this 
Act shall be deemed to be part of the weekly payment under 
the Workmen’s Compensation Act, 1906,” for certain purposes, 
‘and shall, notwithstanding that the liability to make the said 
weekly payment is redeemed subsequently to the commence- 
ment of this Act, continue to be payable in the same manner 
as if that liability had not been redeemed.” 

I rather agree that the whole question, when you come 
back to it, after a great deal of discussion in this case is this : 
Is this an order for redemption of a weekly payment? If 
there was a liability for a weekly payment, and that payment 
is redeemed by this order, then these later Acts would seem to 
apply ; but if this is not a redemption of a weekly payment 
but a compromise by which all liability under the 1906 Act 
is discharged by settlement then the condition precedent 
to the application of the Act of 1917 does not exist. There is 
no weekly payment to which the workman was entitled at the 
time of the passing of the Act of 1917, nor is there any such 
liability on the part of the respondents for a weekly payment, 
which has been redeemed. It has been decided quite clearly, 
that there cannot be a redemption of a weekly payment unless 
there has been a weekly payment to redeem, and that an 
agreement such as this, where no weekly payment has been 
made or agreed to, is not an agreement for redemption of a 
weekly payment. It is so stated perhaps as clearly as any- 
where in the judgment of Swinfen Eady L.J. in Rawlings v. 
Hodgson.(1) Theagreement in that case was as follows : ‘‘The 
employer will pay, and the workman will accept in addition 
to the weekly compensation already paid, the sum of 1751., 
which sum the workman agrees to accept in full satisfaction 
and discharge of all claims and costs under the above Work- 
men’s Compensation Act by reason of or on account of the 
accident.” There had been some weekly payments made, 
but the amount had never been fixed. Swinfen Eady LJ. 
after stating the facts and reading para. 9 of Sched. IT. and 
the proviso to para. 17 of Sched. I. as to agreements for the 
redemption of a weekly payment by a lump sum, said: 

(1) 11 B. W. C. C. 73, 77, 80. 
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“It is unnecessary to come to the Court; it is unnecessary 
to wait until an agreement to pay a lump sum has been 
in operation for six months ; the parties may agree; but 
there must be first an agreement as to the weekly payment. 
There must, however, be consent as to what is to be 
redeemed, before you can arrive at the lump sum which is to 
be payable in its place.” I cannot help thinking that the 
learned county court judge must have had that case and 
others to the same effect in his mind when, if he were asked to 
make an order for redemption, he made the order he did, 
because it is perfectly obvious that it is not an order for redemp- 
tion. It is an order for the settlement, not of the weekly 
amount that had to be paid, but of the liability under the 
Act which had never been admitted, and of any payment 
that might be ordered to be made, if there was a liability. 
Now, on the hearing of this application the learned judge 
was clearly of that opinion at first, because after stating the 
matter he puts forward the argument of counsel for the 
respondents in this way: “ He (i.e., counsel) says, ‘ I concede 
that if the workman has a right to receive a weekly payment, 
the bonus cannot be dealt with, and cannot be settled; but 
before the workman can say that he is entitled to a bonus, 
he must show that he has some right under the Act of 1906.’ 
Mr. Lustgarten contends that he has no such rights because 
of the settlement of his rights under the Act of 1906 for 1501. 
On the other hand, Mr. Fazackerley says you will find in 
s. 1, sub-s. 2, of the War Addition Act that the man is entitled 
to a bonus which ‘shall, notwithstanding the liability is 
redeemed, continue to be payable in the same manner as if 
the payment had not been redeemed.’ Mr. Fazackerley 
relies upon this, and says that if he has exercised his right 
to compromise, it is only a redemption of a weekly payment, 
and he is still entitled to any war additions. At the present 
time, I am against him on that argument. I do not think 
the compromise is a redemption, but it is a novel and a very 
important point, and I must take time to consider my decision.” 
I think that the first impression of the learned judge was 
- right, but he came to a different conclusion after consideration, 
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and he made his award in this form: “I find that the applicant 
has been totally incapacitated.” Then he finds that he is an 


‘Hayvocx odd lot in the labour market. Then he goes on: “ On Dec. 16, 
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Tord Sterndate Nd the solicitors for the applicant and respondents, by consent, 


applied to convert the arbitration proceedings into an appli- 
cation to redeem ”—to redeem what ?—‘‘to redeem the 
contingent liability of the employers to make a weekly payment 
by reason of the accident, by payment of a lump sum of 1501., 
and agreed costs, and after considering all the circumstances 
and the adequacy of the amount agreed upon, I, by consent, 
made an award in favour of the workman for 150/. in full 
settlement of the workman’s claim, as set out in that award.” 
Before being settled, this award was sent, as I am told was the 
practice in that and some other county courts, to the different 
parties, to see whether they agreed upon the terms of the 
order. The clause which I have read was protested against 
by the respondents’ solicitor, but the learned judge made it in 
that form. i 

It seems to me that that makes it even clearer that the 
learned judge did not make, and did not intend to make, an 
order for redemption of a weekly sum. He could not have 
said that he did, because there was no weekly sum to redeem, 
but what he did make was what he calls an award in redemp- 
tion of contingent liability. There is no power in the Act 
that I can findtomake an order for redemption of a contingent 
liability, but there is power in the parties to consent to a 
compromise by the settlement of a contingent liability, if he 
means by that a liability which has not yet been ascertained, 
and that is what he did. 

Then the learned judge delivered a judgment which I 
think, with respect to him, really comes to this. ‘“‘I have 
grave doubts whether I had any power to make an award 
for the lump sum which I did. I do not think I have power 
to make an award for a lump sum as compensation, but I have 
power to redeem, and make an order for redemption of a 
weekly payment. Therefore the order that I did make must 
have been one for redemption, because I have no power to 
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make any other.” I think the learned judge perhaps over- 
looked that his power to make an order of redemption, in the 
circumstances of the case, had no more existence than his 
power to make an award for 150]. as a lump sum, because 
on the authorities I have referred to, there being no weekly 
payment, there could be no order for redemption of a weekly 
payment. 

In these circumstances, it seems to me that the award 
which the learned judge has made for payment under these 
later Acts is wrong. It has been decided, as I have said, and 
we must accept it, that a man can make such an agreement 
as this. The only thing that was said in derogation of these 
cases which decide that an agreement can be made, was that 
they do not refer to s. 3 of the Act of 1906, which deals with 
what is called “contracting out.” JI do not think the fact 
that that section was not referred to, even if it applies, is any 
ground on which we can disregard the authorities. They are 
there. I will only say this, that, to my mind, it is by no 
means clear that the section has any application. I do not 
say that it has not, as it is not necessary to decide that point. 
I think, however, it may very well not have been referred to 
for the reason that it was taken to apply to an agreement to 
exclude a scheme other than an approved scheme, by which 
the employer and the workman undertook to carry on their 
relations outside the provisions of this Act altogether, and 
without giving to the workman the additional right of com- 
pensation which is contained in this Act; that is to say, to 
leave him, in the case of any accident, subject to the liability 
of having to prove, in order to get compensation, that either 
the employer himself at common law, or somebody under the 
authority of the employer under the Employers’ Liability 
Act, had been negligent, and that it was not intended to 
prevent a contract by which, admitting that the provisions 
of the Act apply, the parties agree to compromise a possible 
liability under the Act. That may be the reason why the 
section was not referred to, but whether that be so or not, 
there is the decision. Here there is an agreement by which 
- these persons did contract themselves, not out of the Act, 
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but out of any further proceedings as to liability under the 
Act. When that was done, the applicant ceased at once, 
as it seems to me, to be entitled to anything, either by way of 
a weekly payment or otherwise, under the Act, and that being 
so, he does not fulfil the condition which it is necessary for 
him to fulfil in order to obtain additional compensation under 
either of these later Acts. As I have pointed out, the liability 
under the Act of 1917 was in existence at the time the settle- 
ment was made, and I do not see how that could be excluded, 
in any case, from the settlement. If that be excluded, it is 
very difficult to see how anything could be awarded under 
the Act of 1919, because that is only supplementary to the 
Act of 1917, and increases the amount, assuming a man to be 
entitled to compensation under the Act of 1917. 

For these reasons, taking the authorities which are binding 
on us, I think the learned judge’s decision was wrong, and the 
applicant was not entitled to any further compensation after 
the making of that agreement which is embodied, rightly or 
wrongly, in a consent order, and that therefore there should 
be an award in favour of the respondents, with costs here and 
below. 


ScruTron L.J. I do not profess to regard the judgment I 
am about to give as a satisfactory one, because, in my 
view, the provisions of the Act which we have to construe on 
this subject are very obscure, and but for decisions of this 
Court—which again are subject to a qualification I shall 
have to make later in my judgment—I think it would be 
very likely that I-should come to an absolutely different 
conclusion from the one I am about to come to. 

The case arises in this way. The war made the purchasing 
power of money much less than it had been, as some of us 
know to our cost. But some persons were fortunate enough 
to get allowances by Act of Parliament for that drop in 
purchasing power. Amongst them were workmen who had 
obtained compensation under the Workmen’s Compensation 
Act, 1906, so the Workmen’s Compensation (War Addition) 
Act, 1917, provided that, where a workman is at any time 
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during the period for which this Act continues in force, entitled 
during total incapacity to a weekly payment by way of 
compensation under the Workmen’s Compensation Act of 1906, 
_ he shall be entitled to receive a sum equal to one-fourth of the 
amount of the weekly payment, in addition; and the later 
Act of 1919 increased the proportion to three-fourths. 

The particular workman says: “I was entitled during 
total incapacity to a weekly payment by way of compensation 
under the Workmen’s Compensation Act, 1906.’ To that the 
answer is made: ‘“‘You were not; because by an order made 
with your consent in proceedings under that Act, you accepted 
1501. in full settlement of all claims in respect of that Act, 
and you cannot therefore make any further claim.” To 
that the workman replies: “But the War Addition Act 
has said that notwithstanding that the liability to make the 
said weekly payment is redeemed subsequently to the com- 
mencement of this Act, the war addition shall continue to 
be payable as if that liability had not been redeemed.” The 
answer made to that is this : “‘ Yes, but what has happened is 
this. This settlement was a compromise of all liability under 
the Act, and is not a redemption of a liability to make weekly 
payments, but is a compromise of possible contingent liabilities, 
which is not the same, under the decisions of the Court of 
Appeal, as a liability to make weekly payments.”’ 

When I look at the Act apart from the decisions, I person- 
ally find it extremely puzzling. The Act gives the workman 
the right to have compensation in accordance with Sched. I. 
when an accident has arisen out of and in the course of his 
employment. The schedule provides in its commencement 
for two things: If the workman injured has died, a lump 
sum is to be paid, calculated in a particularly carefully defined 
way ; if the workman has not died, but suffers total or partial 
incapacity, a weekly payment is to be made, calculated accord- 
ing to certain defined rules. Paragraph 1 of Sched. I. says 
nothing about a lump sum to a living workman for total or 
partial incapacity, and provides no rules by which a judge can 
assess such a lump sum. The lump sum jurisdiction of the 
- judge is confined to cases of death. Later on in the schedule, 
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para. 17, there is a provision that where any weekly payment, 
being a weekly payment which a judge is authorized to make 
under para. 1, has been continued for not less than six months, 
the liability may be redeemed on application by the employer, 
by the payment of a lump sum, rules for ascertaining which 
are then given. So far, Parliament is carefully controlling both 
the amount of the weekly payment and the amount of the 
lump sum. Paragraph 17 concludes: “Provided that nothing 
in this paragraph shall be construed as preventing agreements 
being made for the redemption of a weekly payment by a 
lump sum.” That, if it means anything, means that certain 
agreements for redemption of a weekly payment not in accord- 
ance with the provisions of the schedule, are not to be 
forbidden by the actual provisions of the schedule, as far as 
they have gone. 

Then one comes to Sched. II., which contains the provisions 
as to arbitration, para. 9 of which provides that where the 
amount of compensation under the Act has been ascertained, 
or any weekly payment varied, or any other matter decided 
under the Act, either by a committee or by an arbitrator or 
by agreement, a memorandum thereof is to be sent to the 
registrar. Paragraph 10 provides that unless the memorandum 
is sent in and registered, an agreement as to redemption of a 
weekly payment is not to be enforceable. The memorandum 
is to be sent in, and the registrar is to be satisfied as to its 
genuineness ; and para. 9 (d) provides that where it appears 
to the registrar that an agreement as to redemption of a 
weekly payment by a lump sum is inadequate, he may refuse 
to record it, and refer the matter to the judge. 

To make the matter a little more complicated, when we 
come to the rules which are made under the Act, we find there 
is an elaborate series of rules which contemplate the payment 
into Court of a lump sum by the employer in cases where the 
workman is not killed, but is merely injured, and the acceptance 
of that sum by the workman. 

Now what is the result of all that? I do not propose to 
say what I should have thought but for the decisions of the 
Court of Appeal, except that it is very likely I should 
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have gone wrong. There is a series of decisions of the Court 
of Appeal: Ryan v. Hariley (1), Rawlings v. Hodgson (2), and 
Wiliams v. Ministry of Munitions (3), in which it has been held 
that a workman of full age is at liberty to compromise his 
claim under the Act, and that when he does so before his 
weekly payment has been settled under the Act, or before 
having been settled it has continued for six months, he is at 
liberty to do that, and the provisions to which I have refezred 
as to the registrar being satisfied as to the adequacy of the 
consideration do not apply. I gather from the decisions that 
it does not matter that a memorandum of the agreement is 
not registered, because it is not an agreement for a weekly 
payment within the Act. 

None of those decisions refers to the provisions of s. 3. 
Under the old Employers’ Liability Act it had been decided 
in Griffiths v. Earl of Dudley (4) that a workman of full age 
might contract himself out of the Act. In my view, to meet 
that decision, at the end of sub-s. 1 of s. 3 of this Act, after 
providing that workmen might enter into schemes with their 
employers provided that there was a certificate of an authority 
that those schemes were at least as good or better and more 
favourable to the workmen than the provisions of the Act, 
there is inserted the proviso that: “save as aforesaid, this 
Act shall apply notwithstanding any contract to the contrary 
made after the commencement of this Act.” 

None of the three decisions I have mentioned refers to 
or discusses the effect of that proviso at all, as to which it 
is at least arguable that it was inserted to stop the effect 
of the decision of Griffiths v. Earl of Dudley. (4) I do not 
think I am entitled to say I am not bound by those decisions 
because the members of the Court who gave them do not 
mention that provision. It is no use my expressing an opinion 
as to what I think would have been the effect of that provision 
on the decisions. The Court has given a decision on the Act, 
which includes that provision, and I must take it that they 
gave their decision after reading the provisions of the Act. 


(1) [1912] 2 K. B. 150. (3) 12 B. W. C. G. 213. 
(2) 11 B. W. 0.0.73. (4) (1882) 9 Q. B. D. 357. 
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They do not mention the exact effect that they give to that 
provision. . 

What then is the effect of that, if I turn back to the War 
Additions Act? This workman is not, and has not been 
since 1919, when the order was made, entitled to a weekly 
payment by way of compensation under the Workmen’s 
Compensation Act, 1906, because for a lump sum paid he has 
agreed to give up all claim to it; and his answer that he is 
entitled to the war additions notwithstanding the liability 
to make the weekly payment is redeemed, fails because the 
Court of Appeal has held that a compromise before the amount 
of the weekly payment has been ascertained is not a redemption 
of the weekly payment. 

Under those circumstances and for those exact reasons I 
think I am precluded by the decision of the Court of Appeal 
from giving effect to the claim of the workman in this case. 

I think that the practice which the county court judge 
alleged to exist, in a case where a workman and an employer 
have agreed to a lump sum in settlement, of turning the claim 
before the Court into an application to redeem a weekly 
payment, and of the judge’s ordering it to be recorded, requires 
complete reconsideration, in view of the decisions of the 
Court of Appeal, because, as at present advised, it does not 
seem to me to be in accordance with those decisions. But 
whether that be so or not, for the reasons which I have indicated 
which turn upon the decisions of the Court of Appeal to which 
I have referred, I think the learned judge here came in the 
second instance to a wrong conclusion—I think his first 
conclusion was right before he reserved his judgment and put 


it into writing—and therefore that the appeal should be 
allowed. 


YouncerR L.J. I agree in thinking that this appeal must 
be allowed. It is, in my judgment, important to observe 
that in the proceedings before the learned county court judge 
the award made by consent of the parties on December 16, 
1919, was accepted as regular in every particular. It was so 
accepted, the learned judge says, by both parties. That 
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is important, because the real burden of counsel’s argument 
for the workman before us was that the order did not correctly 
or at all express the arrangement to which on December 16 
his client really consented. If that be so, he must, I think, 
raise that contention, if it be still open to him, in some other 
proceedings. This present arbitration rests, and this appeal 
must be determined on the footing that that order, properly 
construed, means what it says, and that to that order, so 
construed, the workman duly consented before it was drawn 
up and recorded. 

On that view, the only questions before us, as I see them, 
are two: First, What is the meaning of the order? and, 
secondly, Is the order, so long as it stands, a bar to the present 
application of the workman ? 

As to the meaning of the order, there can be, I think, no 
doubt. It appears to me quite plainly to mean, and only to 
mean, that the sum of 1501., with agreed costs, was, by consent 
of both parties, awarded to the workman, as the order says : 
“in full settlement of all claims ”—certainly, if I may interpo- 
late the words “of his own ’’—“‘in respect of an injury by 
accident arising out of and in the course of his employment 
on Aug. 14, 1919’’—that being the accident particularised 
in the workman’s application for arbitration on November 17, 
1919, and in respect of which liability to pay compensation 
was denied by the respondents’ answer of December 4, 1919, 
At the date of the consent order no weekly payment had been 
made, much less agreed to. The order was not in form, nor 
can it, in my judgment, be properly construed as being, an 
order for the redemption of a weekly payment by the payment 
of alump sum. It was, in my judgment, in effect, as it says, 
an order taken by consent, settling, by the payment of a 
lump sum, a liability under the Act, theretofore disputed, 
If that be its true effect, the order, while it stands, is a complete 
bar to the applicant’s present proceedings, unless it can be 
established by him that such an order is of no force, because 
it records an agreement not permitted by the Act. 

As a result of the decisions of this Court, such a construction 
- cannot, as I think, be entertained by us; but I must not be 
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taken as at present advised to give any encouragement to the 
view that apart from these judgments, an agreement—not of 
course open to objection on the ground of duress, fraud, 
mistake, or the like—to compromise a disputed claim under this 
Act is prohibited by the fact of its being entered into by a 
workman of full age. My view is that the power to compromise 
their disputes being inherent in all persons of full contractual 
capacity, that power is not in any particular case to be regarded 
as taken away by any other than very plain statutory words, 
words which I have not myself hitherto found in this statute. 
But in this Court, the point is not, I think, open at all. If 
this consent order had been in the form of an agreement 
inter partes, the case of Ryan v. Hartley (1) clearly shows 
that it would have been a complete bar to these proceedings 
by the workman, even if unrecorded, while the later case of 
Rawlings v. Hodgson (2), also in this Court, shows that if an 
application to record such an agreement had been made to 
the registrar, he would have been bound to accede to it on 
being satisfied that the agreement was genuine, as before 
the learned county court judge this order was in terms 
admitted to be. Further, this Court in Williams v. Ministry 
of Munitions (3) has said that the decision of the House of 
Lords in Clawley v. Carlton Main Colliery Co. (4) was not 
intended to overrule either of these decisions. If, then, the 
workman would make anything of this point, he must seek 
to do so in the House of Lords. It is not open to him here. 
But in form, this document of December 16, 1919, is an 
award by consent, made by the arbitrator, not an agreement 
between the parties. Does that make any difference? In 
my opinion it does not, and in my judgment Howell v. 
Blackwell's Executors (5), which was cited to us this morning, 
is strongly confirmatory of this view. This consent order 
is in substance a recorded memorandum of award (see Work- 
men’s Compensation Rules 1913-1917, r. 97, sub-r. 5); it is as 
Lindley L.J. said in Wilding v. Sanderson (6), an order based 
(1) [1912] 2K. B. 150. (4) [1918] A. C. 744. 


(2) 11B. W.C.C. 73. (5) 5B. W.C. C. 293. 
(3) 12 B. W.C.C. 213. (6) [1897] 2 Ch. 534, 550. 
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on and intended to carry out an agreement come to between 
the parties so that it ought to be treated as an agreement 
which incidentally can be properly set aside on any ground 

on which an agreement in the terms of the order could be set 
aside. 

Unless, therefore, the workman can say that such an agree- 
ment, had it remained in that form, would have been no bar 
to his present proceedings, he must, in my judgment, fail in 
these proceedings, and on this appeal. The fact that the 
agreement is embodied in a consent order in no way strengthens 
his position in these proceedings, as I think. Accordingly for 
these reasons I think the appeal must be allowed. 


Appeal allowed. 


Solicitors for appellants: Ponsford & Devenish, for Peace 
& Darlington, Liverpool. 
Solicitor for respondent: <A. 7. Plant, for Smith & 


Fazackerley, Preston. 
Wana Os 


{IN THE COURT OF APPEAL.] 


CAPE BRANDY SYNDICATE v. INLAND REVENUE 
COMMISSIONERS. 


Revenue—Excess Profits Duty—Business having no pre-war Existence— 
Liability to Duty—Finance (No. 2) Act, 1915 (5 & 6 Geo. 5, c. 89), 8s. 
38, 39, 40, Sch. IV., Part II.—Finance Act, 1916 (6 &7 Geo. 5, c. 24), 
s. 45, sub-s. 2; s. 69—Finance Act, 1917 (7 & 8 Geo. 5, c. 31), 8. 20, 
sub-s. 1—Finance Act, 1918 (8 & 9 Geo. 5, c. 15), s. 34-—-Finance Act, 
1920 (10 & 11 Geo. 5, c. 18), s. 44, sub-s. 3; s. 45. 


Upon the true construction of the Finance Acts, 1915 to 1920, trades 
or businesses commenced after the beginning of the war are properly 
liable to assessment to excess profits duty. 

Decision of Rowlatt J. [1921] 1 K. B. 64 affirmed. 


APPEAL from the decision of Rowlatt J. upon a case 
stated by Commissioners for the Special Purposes of the 


Income Tax Acts. (1) 
(1) [1921] 1 K. B. 64. 
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In October, 1919, the appellants Mr. Norris, Mr. White, 
and Mr. Browning (called for the purposes of the assessments 
and this appeal the “Cape Brandy Syndicate”), appealed 
against assessments to excess profits duty for the accounting 
periods March 11, 1916—December 31, 1916, and January 1, 
1917—September 17, 1917. The three appellants were 
members of different firms, but the assessments in question 
were made in respect of profits arising from certain trans- 
actions undertaken by them on their joint account and not 
on behalf of their respective firms. In 1916 the appellants 
agreed to purchase certain brandy from the Cape Government 
on joint account. They first bought 100 casks, at the same 
time inquiring how much more was available, and, later 
in the same year, they bought two further lots of 1500 casks 
each. These 3100 casks constituted the whole amount the 
Cape Government had to offer, and the fact that the purchase 
was made in three instalments was because the appellants 
were not aware, in the first instance, how much there was 
for sale. Their intention was to buy all that was available. 
After the purchase the appellants sold some of the brandy 
for shipment to the East; the remainder they shipped to 
London where, on its arrival, it was blended with French 
brandy purchased by the appellants for the purpose. The 
brandy so blended was sold on commission on behalf of the 
appellants. There were about 100 transactions of sale in 
all, the first taking place on July 1, 1916, and the last on 
September 17, 1917. The appellants received the profits 
of the sales after deduction of the agents’ selling commissions 
and the expenses incurred on the appellants’ behalf. It 
was admitted that the appellants’ intention in purchasing 
the brandy was to sell the whole of it at a profit. None 
of the appellants had previously or since been engaged in 
a similar transaction. 

For the appellants it was contended that the profits in 
question were capital profits on the realization of a speculative 
investment, and were not profits arising from any trade 
or business carried on by the appellants; that an isolated 
and exceptional transaction did not amount to the carrying 
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on of a trade or business ; alternatively that if the profits 
arose from a trade or business, the trade or business did 
not commence until 1916, and any profits arising from a 
business commencing after August 4, 1914, were not charge- 
able to excess profits duty. For the respondents it was 
contended that the profits in question arose from a trade 
or business carried on by the appellants, and were chargeable 
to excess profits duty. The Commissioners upheld the 
respondents’ contention, and their decision was affirmed by 
Rowlatt J. 
The appellants appealed. 


Hon. Sir William Finlay K.C. and Bremner for the 
appellants. Two points were argued before the Commissioners 
and before Rowlatt J.—namely, first, whether the appellants 
were carrying on a trade or business or only engaged in an 
isolated transaction, and secondly, if they were carrying 
on a business whether they were liable to be charged with 
excess profits duty. As to the first, Rowlatt J. held that 
there was evidence upon which the Commissioners could 
find, as they did, that the appellants were carrying on a 
trade or business. We do not now contend that they were not. 

Upon the second point Rowlatt J. held that the Finance 
(No. 2) Act, 1915, did not of itself impose the duty upon 
businesses commenced after August 4, 1914. It is submitted 
that he was right in so holding. He held further, however, 
that s. 45, sub-s. 2, of the Finance Act, 1916, which has 
to be construed together with the Act of 1915, must be 
treated as an exposition of the law by Parliament that 
post-war businesses are liable to pay excess profits duty. 
As to that it-is submitted that he was wrong. Upon the 
Act of 1915 there is no ambiguity at all. Sect. 38, the 
charging section, s. 40,sub-s. 2, and Sch. IV., Part II., para. 4, 
show that the legislation was intended to deal only with 
businesses having a pre-war existence. On the Act of 1915 
alone looking at the manner in which the schedule is intro- 
duced and at the schedule itself, having regard to the 
principles of interpretation adopted by the Master of the 
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Rolls and Younger L.J. in Inland Revenue Commessioners v. 
Gittus (1) with reference to the combination of Act and 


schedule, it is impossible to say that excess profits duty is 


chargeable in respect of businesses commenced since the 
commencement of the war. 

It is admitted that the Legislature thought that the tax 
was imposed on such businesses by the Act of 1915. But 
in fact it was not. If it is so charged by the Act of 1916, 
then there is no machinery applicable to the case. 

[Scrutton L.J. referred to the Finance Act, 1920, s. 44, 
sub-s. 3, and s. 45.] 

That no doubt shows that the Legislature thought that 
post-war businesses were chargeable to the duty under s. 38 
of the Act of 1915. If they were not, the Legislature cannot 
alter the law by displaying an erroneous view of it : Maxwell’s 
Interpretation of Statutes, 6th ed., p. 544. Rowlatt J. in 
effect treated the Act of 1916 as the decision of a Court on 
the effect of the Act of 1915. He was wrong in doing so: 
Ex parte Lloyd. (2) Assuming that post-war businesses are 
not taxed by the Act of 1915 they cannot be brought in by 
the Act of 1916 because the machinery provided by Sch. IV., 
Part II., para. 4, for arriving at the profits of a pre-war 
year is not applicable to a post-war business. The schedule 
cannot be made to apply to anything which is not included 
in its declared object. When once it is admitted that the 
business is outside the Act of 1915 then there is no machinery 
adaptable to the case: Colquhoun v. Brooks.(3) The Act 
of 1920, s. 44, sub-s. 3, shows no doubt that the Legislature 
contemplated that they had taxed these post-war businesses, 
but the mere fact that the Legislature introduces relief from 
certain taxation does not have the effect of imposing the 
taxation which was not in fact imposed. Taking the Act 
of 1916 as it stands it is impossible to supply the necessary 
machinery. ; 

Attorney-General v. Clarkson (4) shows that where the. 
Legislature has in an Act of Parliament used language which 


(1) [1920] 1 K. B. 563, 576, 584. (3) (1889) 14 App. Cas. 493. 
(2) (1851) 1 Sim. N. 8. 248, 250. (4) [1900] 1 Q. B. 156. 
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is ambiguous, and in a later Act has used language which 
shows what meaning it attached to that in the earlier Act, 
the earlier Act is to be construed in the light of the words 
- used in the later Act. But here there is no ambiguity and 
that case does not apply. 

Sir HE. Pollock S.-G. and R. P. Hills for the Commissioners. 
It is submitted that Rowlatt J. was wrong in holding that 
the Act of 1915 did not charge post-war businesses with 
the liability to duty. Sect. 38 of that Act, fairly looked at, 
clearly imposes the charge. Sect. 39, which defines the trades 
and businesses to which the Act applies, is in the widest 
terms: “all trades or businesses (whether continuously 
carried on or not).” It is said that no machinery is provided 
by the Act for computing the excess profits of a post-war 
business because such a business cannot have a pre-war 
standard of profits. But by Sch.4, PartII., para.4, “where 
there has not been one pre-war trade year, the pre-war 
standard of profits shall be taken to be the statutory per- 
centage on the average amount of capital employed in the 
trade or business during the accounting period.” That 
must be read as meaning where there has not been any pre-war 
trade year. All businesses are included, and two standards 
for ascertaining excess profits are provided—pre-war standard 
and percentage standard—and where it is necessary to find 
the pre-war standard you are referred to the fourth schedule. 
Where you have a collecting section or a schedule providing 
a method of carrying out the taxation imposed by an Act 
too narrow a construction must not be adopted. Rowlatt J. 
has adopted a curiously narrow interpretation, and has 
overlooked the wide scope and intention of the Act. When 
properly construed it clearly covers post-war businesses. If 
that be not so, then the Act of 1916 interprets the Act of 1915 
so as to include such businesses: s. 45, sub-s. 2, and s. 69. 

The Legislature have acted as their own interpreters of 
the earlier Act. Attorney-General v. Clarkson (1) is conclusive 
as to that. 

Hon. Sir William Finlay K.C. in reply. 

(1) [1900] 1 Q. B. 156, 165. 
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Lorp STERNDALE M.R. This is an appeal from Rowlatt J., 
who held that the appellants were liable to be assessed to 
excess profits duty. It raised two questions—one of fact, 
whether the appellants were carrying on a trade or business 
or only engaged in an isolated transaction, and the other 
whether, assuming they were carrying on a business, they 
were liable to be charged with excess profits duty. 

The first question is of importance only with regard to this 
case. The second is of far-reaching importance because, 
if it be decided in favour of the appellants, the result will 
be that no persons carrying on a business which began after 
the commencement of the war can be charged with excess 
profits duty at all. The questions arose in these circum- 
stances. One of the three appellants, early in 1916, heard 
that the Government of Cape Colony had a quantity of Cape 
brandy to dispose of. He got the assistance of two friends 
in the speculation and they bought over 3000 casks of this 
brandy. Some of it was allowed to go to other countries, 
but the greater part of it was brought to London. These 
three gentlemen were all members of different firms of wine 
merchants, and when the brandy came to London it was 
blended with French brandy purchased by the appellants, 
the blending being done by their firms, and sold in England 
under the description of old vatted brandy. It was sold 
from time to time in different sales ranging from July, 1916, 
to September, 1917, and profits were made upon the sales. 

The first question, which as I have said is one of fact, is 
whether the appellants were carrying on a trade or business. 
The Commissioners decided that they were, and were not 
merely engaged in an isolated transaction. That was affirmed 
by Rowlatt J., and counsel for the appellants—very properly, 
if I may say so, in the face of those findings—did not argue 
that matter before us. We start therefore with the position 
that they were carrying on a trade or business which was 
begun after the commencement of the war. It was not 
begun in fact till 1916. 

The next question, whether, in those circumstances, they 
are chargeable with excess profits duty, depends upon the 
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construction of the Finance Acts of 1915 to 1920, and the 
contention on behalf of the appellants is that, under those 
Acts, there is no power to charge excess profits duty on any 
business which began after the commencement of the war 
The first Act to be considered is the Finance (No. 2) Act 
of 1915. The first section of importance is s. 38. Sect. 38, 
sub-s. 1, provides that: ‘‘ There shall be charged, levied, and 
paid on the amount by which the profits arising from any trade 
or business to which this Part of this Act applies, in any 
accounting period which ended after the 4th day of August, 
1914, and before the Ist day of July, 1915, exceeded, by 
more than £200, the pre-war standard of profits as defined 
for the purposes of this Part of this Act, a duty (in this Act 
referred to as ‘excess profits duty’) of an amount equal 
to 50 per cent. of that excess.’ Sub-sect..2 provides for the 
way in which the accounting period is to be determined, 
and reading it shortly, it provides that where a business 
has been in the habit of making up its accounts for a definite 
period, that is to be the accounting period ; but where that 
is not so, then the Commissioners of Inland Revenue may 
determine what is the accounting period. There are two 
accounting periods with which we have to deal in this case. 
Neither of them comes directly under the Act of 1915, because 
that only dealt with accounting periods from August, 1914, 
to July, 1915. The first accounting period with which we have 
to deal comes under the Finance Act, 1916, which deals 
with accounting periods from July, 1915, to August, 1917 
and the second accounting period comes under the Finance 
Act, 1917, which deals with accounting periods from July, 
1917, to August, 1918. Then s. 39 of the Act of 1915 pro- 
vides: ‘“‘The trades and businesses to which this Part of 
this Act applies are all trades or businesses (whether con- 
tinuously carried on or not) of any description carried on 
in the United Kingdom, or owned or carried on in any other 
place by persons ordinarily resident in the United Kingdom, 
excepting ” certain businesses, with which I need not deal. 
Sect. 40 provides first for the way in which the determination 
-of profits is to be arrived at, then it deals with the question. 
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c.A, of the pre-war standard, and provides, by sub-s. 2, that 
1921 ‘The pre-war standard of profits for the purposes of this 

—— Part of this Act shall, subject to the provisions of this Act, 
Branpy be taken to be the amount of the profits arising from the 
eo eae trade or business on the average of any two of the three last 
pret) pre-war trade years, to be selected by the tax-payer (in this 
gees Part of this Act referred to as the profits standard) : Provided 
that if it is shown to the satisfaction of the Commissioners 

of Inland Revenue that that amount was less than the 
percentage standard as hereinafter defined, the pre-war 
standard of profits shall be taken to be the percentage 
standard.” Then it provides what the percentage standard 
shall be, and I do not think it necessary to read that. Then 
it goes on: “ The provisions contained in the Second Part 
of the Fourth Schedule to this Act shall have effect with 
respect to the computation of the profits of a pre-war trade 
year, and the provisions contained in the Third Part of the 
Fourth Schedule shall have effect with respect to the 
ascertainment of capital for the purposes of this Part of 
this Act.” The argument upon that Act, pausing for a 
moment before I go to the schedule, is this: It is said, first, 
that it contemplates an excess profit—an excess profit over 
what ? The excess profit in an accounting -period over a 
pre-war standard, that is to say, pre-war standard as defined 
for the purposes of this Act. But a pre-war standard, it 
is said, only means a standard which is in existence before 
the war, and therefore unless there be something in the 
definition of pre-war standard in the Act, it is said that the 
charge imposed by this section cannot apply to any business 
in respect of which no comparison can be made with any 
pre-war standard, because there is not any pre-war period 
or any pre-war standard with which to compare it. For 
the definition reference is made to Sch. 4, Part II., and the 
important part of it is this. The heading is “ Pre-war 
Standard.”” It speaks of the way in which the profits are 
to be computed, and then proceeds in this way in para. 4: 
“Where owing to the recent commencement of a trade or 
business there have not been three pre-war trade years, but 


“Lord Sterndale 
M.R. 


2 K. B. KING’S BENCH DIVISION. 


there have been two pre-war trade years, the pre-war standard 
of profits shall be taken to be the amount of the profits 
arising from the trade or business on the average of those 
two years, or, at the option of the tax-payer, the profits 
arising from the trade or business during the last of those 
two years,” that evidently cannot apply in ascertaining 
the pre-war standard of a business that did not exist until 
after the war. Then “and where there have not been two 
pre-war trade years, but there has been one pre-war trade 
year, the pre-war standard of profits shall be taken to be the 
profits arising from the trade or business during that year.” 

Now that is a standard which cannot be applied to a 
business which did not exist till after the war. Then there 
follows the only one which can apply: ‘‘ And where there 
has not been one pre-war trade year, the pre-war standard 
of profits shall be taken to be the statutory percentage on 
the average amount of capital employed in the trade or 
business during the accounting period.” The argument is 
this, that reading that with the previous part of the clause, 
it can only mean this: Where there has been some period 
of pre-war trading, but there has not been a whole year, or, 
as Rowlatt J. expressed it, where there has been less than 
one pre-war trade year. 

If it is to be read in that way, then it does seem very 
difficult to bring within the scope of this Act a business 
which began after the war, because it can only be taxed 
by a comparison with its pre-war standard as defined by 
the Act: and if the schedule, which determines how the 
pre-war standard is to be arrived at, necessarily pre-supposes 
some standard applicable to a business carried on before 
the war, it is very difficult to see how a business beginning 
after the war is included. Unless there be a charging section 
in one of the subsequent Acts, the only charging sections 
are to be found in this Act, and therefore, although this 
does not refer to the accounting periods with which we have 
to deal, it is, unless something be found in the subsequent 
Acts, the only Act under which the excess profits duty can 
be charged. 
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Now what is said on behalf of the Commissioners of Inland 
Revenue is this, that the words “‘ where there has not been 
one pre-war trade year” are not confined to cases in which 
there has been some part of a year but not the whole, but may 
also be read ‘“‘where there has been no pre-war trade year.” 

That was rejected by Rowlatt J. on the construction of 
this Act alone. For reasons that I shall give directly I do 
not think it is necessary to decide whether Rowlatt J. was 
correct in saying that, apart from any other Act, this Act 
of 1915 could not and did not refer to businesses commenced 
after the war. 

My inclination, I think, apart from any other Act, would 
be to agree with the construction put upon this by Rowlatt J. ; 
but, as I say, it is not necessary to decide that for reasons 
which I shall give directly. I must say that in all this 
legislation with which we have to deal, it does seem as if 
the framers had done their best, with conspicuous success, 
to raise difficulties on the construction of the Act, and as if, 
if they had only considered the matter’ perhaps a little more, 
the sections might have been made so plain that the tax- 
payer would know whether he was taxed or not, and no 
Court would need to have any dealing with the legislation. 
Unfortunately that has not been done, and we have to deal 
with questions which are certainly difficult. The Finance 
Act of 1916, which extended the operation of the Act of 1915 
to a later accounting period, in s. 45 contained this provision. 
After continuing the charge of excess profits duty, as I have 
said, down to August 1, 1917, it went on to provide: “In 
the case of trades or businesses commencing after the 4th 
day of August, 1914, the rate of duty shall be 60 per cent. 
of the excess in respect of any accounting period ending 
after the 4th day of August, 1915.” When it was dealing 
with other businesses the provision was this: ‘S. 38 of 
the principal Act shall, as respects excess profits arising 
in any accounting period beginning after the expiration of 
a year from the commencement of the first accounting period, 
have effect as if 60 per cent. of the excess were substituted as 
the rate of duty for 50 per cent. of the excess.” 
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The curious result of those two parts of the sub-section 
is this, that there may be one accounting period at any rate 
in which a new business, if J may call it so, was paying 60 
per cent. while an old business would be paying 50 per cent 
showing that the matter again had not been at all carefully 
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the question of whether that is a charging section, imposing 
a charge upon new businesses which did not exist under 
the old Act. It is provided that Part III. of this Act, which 
is the Part dealing with excess profits duty, shall be construed 
together with Part III. of the Finance (No. 2) Act, 1915. 
That is the part also dealing with excess profits duty. 

In 1917 the excess profits duty was extended, as I have 
said, to a later accounting period. I do not think it is 
important to read that Act, because I do not think there 
is anything said which throws any light upon whether 
businesses commenced after the war were included in the 
charge or not. But that Act which governs the second 
accounting period which we have to deal with here, contains 
this provision: ‘‘ Part IIL. of this Act shall be construed 
together with Part III. of the Finance (No. 2) Act, 1915,” 
and does not mention the Act of 1916. That is a matter 
to which I shall have to refer again later. There were subse- 
quent Acts extending the duty to later accounting periods, 
to which I need not refer. There was an Act in 1920 
(10 & 11 Geo. 5, c. 18) to which I think reference must be 
made. Part IV. of that is the part which refers to excess 
profits duty, and it provides by s. 44, sub-s. 3: “In the 
case of a trade or business which is owned or carried on by 
any person who has served during the war as a member of 
any of the naval or military forces of the Crown, or of the 
Air Force or in service of a naval or military character in 
connection with the war for which payment was made out 
of money provided by Parliament, or in any work abroad 
of the British Red Cross Society or the Order of St. John 
‘ of Jerusalem, or any other body with similar objects, and 
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which was commenced by that person for the first time, 
or having been wholly discontinued by him during the war 
or some part of the war was recommenced by him, after 
his demobilisation or discharge, sub-section 1 of section 38 
of the principal Act ’—that is the Act of 1915—“ shall have 
effect as though ‘ five hundred pounds’ were substituted for 
‘two hundred pounds.’” That is to say, in the case of a 
person in those particular services, he shall not pay any 
excess profits duty until the excess amounts to at least 5001. 
But obviously in giving that exemption to persons who had 
begun their businesses in those circumstances, it again 
contemplates as being clear that those businesses which 
commenced after the war are liable to excess profits duty 
and would be liable for anything above the excess of 2001., 
but for this privilege which. s given to them. 

It then goes on to say, in s. 45, sub-s. 1: “‘ For the pre- 
war standard of profit there shall, on the application of the 
tax-payer, be substituted a standard (in this section referred 
to as ‘the substituted standard’) of an amount equal in 
the case of a trade or business which had no pre-war trade 
year, to the statutory percentage on the average amount of 
capital employed in the first accounting period.” Therefore 
it speaks there of a business which had no pre-war trade 
year, and contemplates that such a business might and would 
be chargeable with excess profits duty. I think it is clearly 
established in Attorney-General v. Clarkson (1) that subsequent 
legislation on the same subject may be looked to in order 
to see what is the proper construction to be put upon an 
earlier Act where that earlier Act is ambiguous. I quite 
agree that subsequent legislation, if it proceed upon an 
erroneous construction of previous legislation, cannot alter 
that previous legislation; but if there be any ambiguity in 
the earlier legislation then the subsequent legislation may 
fix the proper interpretation which is to be put upon the 
earlier. As I have said, taking the Act of 1915, the words 
which are relied upon really, not entirely, but most strongly, 
as showing that what I may call post-war businesses were 
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not included in the Act, are the words “‘ where there” has 
not been one pre-war trade year.’ I do not find it possible 
to say that those words are not capable of two constructions. 
_ I have mentioned the two constructions. One would exclude 
post-war businesses ; one would not do so. I will not say 
it would include them because if they are not excluded they 
are included by s. 39. I think those are two possible construc- 
tions. It is perfectly obvious that the Act of 1916 and the 
Act of 1920 both assume that the Act of 1915 was so framed 
as to include post-war businesses, and therefore it seems 
to me to assume and really to direct that the second -con- 
struction, which does not exclude post-war businesses, is 
the right construction of Part II. of the fourth schedule to 
the Act of 1915. That was the view that was taken by 
Rowlatt J. He said this (1): ‘‘ I have come to the conclusion 
that s. 45, sub-s. 2, of the Act of 1916 extended the scope 
of the Act of 1915.” I do not personally like to put it quite 
in those words. I do not say it extends the scope,. but I 
agree with what he goes on next to say: “I must treat this 
exposition in the Act of 1916 in the same way as if it had 
been given by a Court binding upon me, compelling me to 
construe the Act of 1915 in a way that I could not otherwise 
have done.” 

Then after saying a little more, he goes on: ‘ Although 
there is no authority precisely in point, the only effect I 
can give to the legislation is to say that the interpretation 
of the Act of 1915 given by the Act of 1916 must enure for 
the purposes of construing similar Acts, although not 
containing the same words as the Act of 1916.” That 
disposes of the matter, subject to this, that it is said that 
although that may be quite right as to the first accounting 
period, it is wrong as to the second accounting period, because 
that is governed by the Act of 1917, and the Act of 1917 
takes no notice of the Act of 1916, and is only to be construed 
with the Act of 1915, and as the Act of 1917 does not contain 
the interpreting clause, s. 45, sub-s. 2, to which I have 
referred, of the Act of 1916, the appellants must escape for 

(1) [1921] 1 K. B. 72. 
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the second accounting period. I do not think that is right, 
although I must say again I can see no reason whatever 
why the framers of this legislation should have gone out 
of their way to leave out a reference to the Act of 1916 in 
the Act.of 1917, when as a matter of fact they put it in, in, 
I think, all the subsequent Finance Acts which were passed. 
It is quite unintelligible to me why they should have done 
it, but I do not think it makes any difference. 

I was wrong in saying all the subsequent Acts, because 
the Act of 1920 is the same as the Act of 1917: “ Part IV. 
of this Act shall be construed together with Part III. of the 
Finance (No. 2) Act, 1915.” I see in the 1920 Act it is put 
in one way in one place, and in another way in another, so 
far as I can see. What I have read is the last section, s. 64: 
“Part IV. of this Act shall be construed together with 
Part III. of the Finance (No. 2) Act, 1915.” In s. 51, on the 
contrary, there is this provision: ‘In this part of this Act” 
—that is Part IV.—‘“ references to the principal Act ”— 
the principal Act is the Act of 1915—“ or to any provisions 
of that Act, shall be construed as references to that Act, 
or those provisions as amended and extended by any subse- 
quent enactment.” 

Sect. 34 of the Act of 1918 says: ‘The Finance (No. 2) 
Act, 1915 (in this Part of this Act referred to as ‘ the principal 
Act’), as amended or extended by any subsequent enact- 
ment.” The words in the 1917 Act are only “as amended, 
shall so far as relates to excess profits duty apply,” and so on. 
As I say, the point with regard to this second accounting 
period is: Can the Act of 1917 be said to apply to that 
accounting period, although the Act of 1916 is not mentioned 
in it? In my opinion it can. When you say that the Act 
of 1916 and the Act of 1915 are to be construed together, 
then it seems to me that, when the Act of 1917 says it is 
to be construed with the Act of 1915, it must be construed 
with the Act of 1915 as construed together with the Act 
of 1916. Therefore it seems to me that that point fails also. 

It was also argued that even if s. 45, sub-s. 2, of the Act 
of 1916 did not interpret the Act of 1915, it was itself a 
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charging section under which excess profits duty could be 
levied. I do not in the least dissent from that argument. 
I think it is very likely correct, but I prefer to base my 
judgment on the ground that I have mentioned. 

I think therefore on all the points the appeal fails and 
must be dismissed with costs. 


Scrutton L.J. I arrive at the same result as Rowlatt J., 
but, as I arrive at it by a method which I think is different 
and which, I think, my learned brethren do not prefer to 
their own, I express my judgment in my own words. 

Three gentlemen engaged in a transaction, and the question 
is whether it comes within the Finance Act, which charges 
trades or businesses with excess profits duty. [The Lord 
Justice described the nature of the transaction and con- 
tinued:] The first question argued before Rowlatt J. was, 
whether that was a trade or business as distinct from one 
transaction. Inasmuch as there were over 100 sales of this 
brandy extending over 18 months, it appears to me that 
there was abundant evidence on which the Commissioners 
could find that it was a trade or business, and counsel for 
the appellants very properly in this Court did not contest 
the finding of the Commissioners, affirmed by Rowlatt J., 
that it was a trade or business. 

The next question is the really important one of general 
application, and it is whether, under the series of Finance 
Acts, businesses started after the war began are liable to 
excess profits duty. 

Considering that the war began in 1914 and that the 
excess profits duty was first imposed in 1915, it is very curious 
that it should take six years for this question to come to 
the Court of Appeal. It either suggests that the proceedings 
in ascertaining revenue liability are very dilatory, or that 
the point had not such merits as made them conspicuous 
to people desiring to escape the payment of excess profits 
duty. However that may be, it has now arrived in the 
Court of Appeal. The two accounting periods in which it 
it suggested that this tax should be levied are the accounting 
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period commencing Marclf 11, 1916, and ending December 31, 
1916, and the period commencing January 1, 1917, and 
ending September 17, 1917. Neither of these periods would 
fall within the Act of 1915. It therefore seems to me that 
I am not concerned to consider whether the Act of 1915 
did cover post-war businesses. This case does not raise 
the question ; it does not apply to accounting periods which 
come within the Act of 1915 at all. The first of these 
accounting periods comes within the Act of 1916, and the 
second within the Act of 1917. I therefore look to the Act 
of 1916, in the first place, to see whether the duty is charged 
in respect of the first accounting period. The Act of 1916, 
s. 45, sub-s. 1, provides in effect that the Finance Act, 1915, 
shall apply to two accounting periods, and by sub-s. 2, “in 
the case of trades or businesses commencing after the Ist 
day of August, 1914, the rate of duty shall be 60 per cent. 
of the excess in respect of any accounting period ending 
after the 4th day of August, 1915.” Now, as at present 
advised, those seem to me perfectly clear charging words, 
subject to finding out what 60 per cent. means. There is 
a charge upon a trade or business commencing after August 4, 
1914, of 60 per cent. of the excess to which the Act of 1915 
applied. Now no doubt that does send us to the Act of 
1915, but it sends us with a clause, (s. 69) that Part III. of 
the Act of 1916 shall be construed together with Part III. 
of the Act of 1915, and I therefore have to construe the Acts 
of 1915 and 1916 as if they were one Act, and in that one 
Act I find a clause: ‘In the case of trades or businesses 
commencing after the 4th day of August, 1914, the rate 
of duty shall be 60 per cent.” As at present advised it 
seems to me too clear for argument that the joint Act does 
charge this business with 60 per cent. of the excess, leaving 
it to be ascertained what the excess is. 

As I have understood the argument, it comes to this. It 
is quite true that Parliament says that, but, when you come 
to look into their machinery, they have not provided how 
you are to find out what the 60 per cent. is, and therefore 
the business is not chargeable. 
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I go to the Act of 1915, and I find that excess profits duty 
is to be levied on the profits arising from any trade or 
business to which this Part of the Act applies. What is 
the business to which this Part of the Act applies? “ All 
trades and businesses (whether continuously carried on or 
not) of any description carried on in the United Kingdom ” 
—not “all trades and businesses carried on before the war 
in the United Kingdom ’’—but “all trades and businesses 
carried on in the United Kingdom,” in respect of certain 
accounting periods. This business was carried on in the 
United Kingdom and it was carried on during the accounting 
periods. So far, why is the Act not to apply? The tax 
is to be levied on profits which exceed the pre-war standard 
of profits as defined. I look to see where the pre-war standard 
of profits is defined, and I find that I am sent to Part II, 
of the Fourth Schedule, where I find a clause pointing out 
what is to be done in case there have not been three pre-war 
years of business. Where there have not been three pre-war 
years of business, but have been two, you take the average 
of the two. If there have not been two but there has been 
one, you take the profits during that year ; and where there 
has not been one pre-war trade year then you entirely 
abandon the pre-war standard and go to the statutory 
percentage on the capital employed in the trade or business 
during the accounting period, which is post-war. So if there 
has not been one pre-war trade year, you entirely throw 
over pre-war and look at a post-war figure entirely. 

When I have to construe that statute, reading into it a 
clause, ““In the case of trades or businesses commencing 
after the war the rate of duty shall be 60 per cent.,”’ it seems 
to me that the only intelligible way to read it is to assume 
that Parliament intended their means of assessing to relate 
to businesses commencing after the war which they expressly 
said they were going to tax. And therefore as to the 1916 
period, as to which I have to look to a combined Act of 
1915 and 1916, it seems to me that there are clear words 
charging the particular business for the particular period, 
‘and providing a mode of calculating which can only be 
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made intelligible and applicable to the subject matter 
which Parliament has stated in express words it intends 
to tax, by assuming that when Parliament says “not 
one pre-war trade year” they mean “not one or any 
part of one.” 

I may say that, if I am to look at the subsequent Acts, 
I find that view justified by the provisions of the Finance 
Act, 1920, to which the Master of the Rolls has referred 
about the taxing of the businesses started by demobilised 
soldiers after the war, which are clearly assumed to be 
within the Act of 1915. There is, too, a provision in s. 45, 
sub-s. 1, of the Finance Act, 1920, that there shall be a 
standard “of an amount equal in the case of a trade or 
business which had no pre-war trade year,’ which appears 
to me again to point to post-war businesses, and the phrase 
is repeated in s. 26 of the Act of 1917. So much for the 
Act of 1916. For the second accounting period I have to 
look to the Act of 1917. The Act of 1917 begins as the 
Act of 1916 did: “ The Finance (No. 2) Act, 1915. . . . shall 
apply... . to any accounting period ending on or after the 
Ist day of August, 1917, and before the lst day of August, 
1918.” This accounting period is covered. Sect. 40 of the 
Act of 1915 again makes the businesses referred to businesses 
carried on in the United Kingdom. There is no express 
Statement in the Act of 1917 about post-war businesses, 
but there is a statement in s. 28 that references to the Act 
of 1915 shall be construed as references to that Act or to any 
provisions as amended by any subsequent enactment; and, 
in my view, the provision in the Act of 1916 is an amendment 
or alteration of the Act of 1915. It is made clearer by the 
phrase used in the later Acts, “‘ amended or extended,” but 
in my view ‘“‘amended”’ and ‘“‘amended or extended’ sub- 
stantially mean the same thing, and I only regret that those 
who drafted these Acts should have used different language, and 
so brought about the necessity of a long argument to determine 
what they meant. It seems to me, however, that the legis- 
lation has the result of bringing both those accounting periods 
within the charging sections in the Acts of 1916 and 1917, 
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and it is not necessary, in my opinion, to express any opinion 
as to the effect of the Act of 1915 by itself. I do not assent 
to or dissent from the view at which Rowlatt J. arrived, 
When some post-war business with an accounting period 
in 1915 comes before the Court it will be time enough to 
decide what is the effect of the 1915 Act alone. In this 
case there is no accounting period coming within the 1915 
Act only. 

For these reasons, which are not quite the reasons put 
forward by Rowlatt J., though I do not desire to say that 
I differ from them—lI only say I prefer to put it in the way 
I have done—I think the appeal should be dismissed. 


YouncEerR L.J. I am of the same opinion. The result 
of the discussion which has taken place in this Court, and 
a reference to the judgment of the learned judge from whom 
this appeal comes have demonstrated, I think, that there are 
more roads than one by which the conclusion may be reached 
that the appellants in this instance are subject to this tax. 
It is of course conceded by the appellants that if a business, 
commenced for the first time after the war, is brought under 
the excess profits duty by the Act of 1915, the subsequent 
Acts which have fixed further accounting periods will auto- 
matically bring that business within their charging pro- 
visions. And accordingly the Solicitor-General, in dealing 
with the case. which was made against him by Sir William 
Finlay, elected mainly to rely upon the contention that, 
upon the true construction of the Act of 1915, the 
business of these appellants has been brought directly 
under charge. 

The learned Judge has said in his judgment that it seemed 
to him quite impossible to hold that the Act of 1915 did 
impose this excess profits duty upon a person in respect 
of a business that had no pre-war existence. 

Speaking for myself, I am not able to arrive with the 
certainty that the learned judge has expressed, at the same 
conclusion. Indeed, with reference to businesses generally, 
the result of the full discussion here, has I think been to 
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persuade me that, even without the assistance of the Act of 
1916, one might have arrived at the conclusion, on the con- 
struction of the Act of 1915 alone, that they were included. 
But with regard to the particular kind of business with which 
we are concerned in this case, a business, namely, which is in- 
cluded, in s. 39 of the Act of 1915, as one which is not continuous, 
it is in my judgment much easier to say that, upon the true 
construction of the Act of 1915, that kind of business was 
included even if it had had no kind of commencement until 
after the war. 

Now of course Sir William Finlay, in dealing with this 
part of the case, rightly attached very great emphasis to 
the expressions in the Act of 1915 relating to a pre-war 
standard of profits, words which connote that there must 
have been some kind of business carried on by which pre-war 
profits could have been earned. If the expression, however, 
be analysed and investigated, it will be found that while, 
if that pre-war standard of profits is arrived at with reference 
to profits, the existence of a pre-war business is necessarily 
involved in the section, yet if the pre-war standard of profit 
is, as it may be, arrived at with reference to what is called 
the percentage standard, there is no such necessity at all; 
because the percentage standard is arrived at without 
reference to profits earned by this business or that business ; 
it is a certain rate of profit which is deemed to have been 
earned by any business in the period prior to the war. 
Accordingly the use of the words “pre-war standard of 
profits,’ when applied to the percentage standard as distinct 
from the profits standard, does not in any way, as it seems 
to me, involve of necessity that the business should have 
continued at all, or have been in existence at all, before the 
war. When you get rid of that idea you do find, in s. 39 
of the Act of 1915, a definition of businesses to which the 
Act is to apply that is extraordinarily wide in its terms. 
And amongst other businesses to which the Act is so to apply 
is a business of the kind with which we are here concerned— 


namely, a business which is said to be one not continuously 
carried on. 
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The argument of the appellants involves this view, that 
in order that a business not continuously carried on may 
be brought under charge by the Act of 1915, there must have 
been some non-continuous carrying on of that business at 
some period more or less remote from the passing of the 
Act, before the beginning of the war, so that a business 
not continuously carried on is, under the Act of 1915, brought 
or not brought into charge by the accident whether at some 
previous stage of the owner’s existence he had or had not 
carried on that non-continuous business. 

I myself should not have thought that that was the 
meaning of the phrase “‘ whether continuously carried on or 
not,” as I find it in s. 39 of the Act. It appears to me that 
the words indicate a business non-continuously carried on 
during the period of charge, and they have not necessarily, or 
at all, any reference to a pre-war existence. And if one had 
any doubt upon that subject on the Act as it stands, then 
it appears to me that the Legislature has resolved that doubt 
by s. 44, sub-s. 3, of the Act of 1920, to which the Master 
of the Rolls has referred, because that Act, dealing with 
persons who were engaged on working abroad for the Red 
Cross Society, or the Order of St. John of Jerusalem, or who 
were in the military service of the Crown or the Air Force or 
any service of naval or military character in connection with 
the war, expressly provides that, in the case of a non-con- 
tinuous business carried on by them, and commenced after 
the war, they are to be subject to charge, and subject to 
the charge which is referred to in the Act of 1915, because 
they get a certain advantage, in the sum of 500/. being 
inserted in that Act for their benefit, instead of a sum of 
2001. which applies to everybody else. It appears to me 
therefore that, so far as non-continuous businesses are con- 
cerned, with which at the moment we alone have to deal, you 
find a statutory assertion and recognition, in the Act of 1920, 
that these businesses were always subject to the Act of 1915, 
even although they were for the first time commenced after 
the war. 

That would be enough to dispose of this case having regard 
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to the peculiar character of the business, which it is now 
admitted is a business within the meaning of the Act. 

Therefore from my point of view I need not say more. 
But I agree that, if the business be of a continuous character, 
the construction of the Act of 1915, which is not in this 
respect assisted by the Act of 1920, is certainly not so clear. 
I think however when one looks to find what isthereal difficulty 
which, even as to these businesses, stands in the way of the 
assertion that they are included in the Act of 1915, one finds 
that that difficulty is confined, in the last analysis, to the 
proviso in the second paragraph of s. 40, which provides 
that “if it be shown to the satisfaction of the Commissioners 
of Inland Revenue that that amount ’—that is the amount 
of the profits—“ was less than the percentage standard as 
hereinafter defined, the pre-war standard of profits shall 
be taken to be the percentage standard.” 

Now that proviso is difficult to understand. I cannot 
myself, as at present advised, fnd any very intelligible reason 
why it should have been inserted at all. It seems to mean, 
so far as words are concerned, that the subject, where his 
pre-war standard of profits is less than the percentage 
standard, is by this proviso compelled to accept—I use the 
word advisedly—the standard which is worst for the Revenue, 
and it seems also to be designed to protect the Revenue from 
some supposed reluctance on the part of a subject to elect 
to take that standard which is best for himself. It certainly 
is a very strange proviso. But whatever it may mean it 
does seem undoubtedly to imply this, that there must have 
been a business in respect of which it was possible for 
the subject, the tax-payer, to prove that there was a certain 
sum in respect of pre-war profits, the accuracy of which 
he had to establish to the Commissioners. And if it stood 
there it would, I think, be difficult, as a mere matter of 
construction, to say that that did not necessarily imply that 
the business in question must have existed before the war. 


But when you go to the second part of the Fourth 
Schedule, to which by the same section you are directed for 
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the purpose of ascertaining the pre-war standard, then you 
find, in para. 4, a provision applicable to businesses which 
have not existed for a year before the commencement of 
the war, which makes the statutory percentage the only 
pre-war standard, and which ex necessitate absolves the 
subject from the necessity of proving to the Commissioners 
that which under s. 40, sub-s. 2, he would, apart from that 
provision, be called upon to prove, and if the subject in that 
case is absolved from the necessity of proving any pre-war 
profits in the strict sense of the words, then it appears to 
me that it is no great stretch to say that, where there has 
been no pre-war business at all, the subject is equally 
entitled, if the words of the Act are sufficiently wide to cover 
him, to have the percentage standard applied to the profits 
of his business whensoever commenced. 

Accordingly it does seem to me that if you take the whole 
of this Act together, applying it with regard to non-continuous 
businesses, it does apply to such businesses commenced after 
the war. That reasonable plainness is emphasized, and I 
think almost to demonstration, by the section from the Act 
of 1920 to which the Master of the Rolls has referred. With 
regard to other businesses the question, I agree, is left in 
doubt, but in such slight doubt that any subsequent statutory 
recognition of the opposite position would, I think, be 
sufficient to resolve it. It appears to me that we do find 
in the different sections which have been referred to by my 
Lord and by the Lord Justice sufficient statutory recognition 
of that point of view, and accordingly I am prepared, taking 
for this purpose the view of the learned judge, to hold that 
even if the section of the Act of 1915 were itself less clear, 
with regard to the particular business with which we are 
here concerned, that business would be directly brought 
into charge by virtue of the provisions in the subsequent 
Act. 

I only desire to add this. I should be quite prepared, 
if it were necessary, to accept the view which has been 
expressed by Scrutton L.J. as to the effect of the Act of 1916 

‘upon this case. I should be quite happy to arrive at the 
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©.A. conclusion in the way in which he has arrived at it, as well 
1921 as in the way which I myself have chosen. Whichever be 


Carn selected it seems to me that the appeal must be dismissed. 
BRANDY 
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re. 17, GIBAUD v. GREAT EASTERN RAILWAY COMPANY. 


Railway Company—Bailment—Deposit of Goods for safe Custody—Cloak-room 
Ticket — Conditions — Exemption from Responsibility for Goods above 
specified Value. 


The plaintiff claimed damages for the loss of a bicycle deposited by 
him with the defendants at one of their stations. Upon leaving the 
bicycle he received a ticket upon which was printed the following 
condition: ‘‘ The company will not be in any way responsible in respect 
of any article deposited the value whereof exceeds 5/., unless at the time 
of deposit the true value and nature of the article shall have been 
declared, and 1d. per 1l. sterling of the declared value be paid for each 
day or part of a day in addition to the ordinary cloak-room charges.” 
The plaintiff did not declare the value of the bicycle, which exceeded 
51., at the time of the deposit, and only paid the ordinary cloak-room 
fee. The bicycle was not put by the defendants’ servants in the cloak- 
room, but was left in the booking hall without protection, and owing 
to this negligence was stolen :— 

Held, that the defendants were protected by the condition, although 
the bicycle had not been deposited within the cloak-room. 

Harris v. Great Western Ry. Co. (1876) 1 Q. B. D. 515 followed. 

Decision of the Divisional Court [1920] 3 K. B. 689 affirmed. 


AppHAL from the decision of a Divisional Court (Bray and 
Sankey JJ.). (1) 

On September 2, 1919, the plaintiff took his bicycle to the 
station of the defendants, the Great Eastern Railway Com- 
pany, at Enfield, for the purpose of depositing it in the cloak- 
room. He went to the cloak-room, which was also the booking 


(1) [1920] 3 K. B. 689. 
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office, and told the clerk in attendance that he wanted to leave 
the bicycle. The clerk said that the charge would be 4d. and 
filled up a ticket or receipt for the bicycle. The plaintiff handed 
4d. to the clerk and the clerk handed the ticket to the 
plaintiff. The bicycle was then at the open door of the 
cloak-room or booking office, partly in that apartment, and 
partly in the public booking hall. The plaintiff asked the 
clerk if he should bring it into the cloak-room, but the clerk 
told him to leave it there and he would put it away. The 
plaintiff then left the bicycle with the clerk and went away. 
The ticket consisted of a printed form in which the par- 
ticulars of the contract in question were inserted in writing. 
On the face of the ticket there were filled in in writing the 
name of the station, the date, and the name of the depositor. 
There was then the printed statement: ‘‘ Received the 
undermentioned to be delivered to the person presenting 
this ticket,’ followed by a printed list of articles more 
usually deposited, with spaces opposite them for the charges 
made—in this instance the space opposite the article 
“bicycle ’’ having the charge “ 4d.” inserted in it in writing. 
Then came the following condition printed in legible charac- 
ters: ‘The company will not be in any way responsible in 
respect of any article deposited, the value whereof exceeds 
51., unless at the time of deposit the true value and nature 
of the article shall have been declared and 1d. per ll. sterling 
of the declared value be paid for each day or part of a day 
in addition to the ordinary cloak-room charges.’ Lastly, 
there was the printed statement: ‘‘ For further conditions 
and scale of charges see back of this ticket.’”’? On the back of 
the ticket there was printed matter only consisting of the 
heading ‘“‘ Conditions upon which articles are accepted for 
deposit ’’ followed by five numbered conditions. The first 
of these conditions consisted of a table showing the charges 
made for articles deposited according to their nature, weight, 
size and period of deposit ; the second condition stated that 
the company would not be responsible for articles left by 
passengers at the station unless left in the cloak-room ; 
- and the third condition stated that depositors were not 
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permitted access to articles deposited in the cloak-room for 
the purpose of securing a portion thereof. 

On the following day, September 3, 1919, the plaintiff 
returned to the station and went to the cloak-room, where 
he presented the ticket to the clerk who was then on duty. 
Search was made for the bicycle but it. could not be found 
in the cloak-room or the bicycle shed, or elsewhere at the 
station, and it had not since been heard of. 

The plaintiff brought the present action against the 
defendants in the.City of London Court claiming 15]. 15s. 
as the value of the bicycle, or alternatively 151. damages for 
negligence. 

The plaintiff in his examination-in-chief proved the facts 
above mentioned as to the deposit of the bicycle at the 
cloak-room and the issue of the ticket, and he further stated 
that, on receiving the ticket from the clerk at the cloak-room, 
he put it in his pocket without reading it; that the clerk 
did not call his attention to any notice on the ticket; and 
that he did not know of any condition such as was printed 
on the face of the ticket or of any reservation of the defendants” 
liability as to bicycles. 

He stated in cross-examination that on former occasions: 
he had left a bicycle at railway cloak-rooms but not at any 
cloak-room of the defendants; that on these occasions a ticket. 
had always been handed to him, but he had not noticed 
more thereof than that it was a receipt for the bicycle ; that 
in the present case he noticed that there was printing on the 
ticket but did not read it, and that he had had a copy of the 
defendants’ time-book but had not seen or read anything 
about this notice. 

At the trial the judge of the City of London Court held that. 
the condition was unreasonable and gave judgment for the 


plaintiff. The Divisional Court reversed that decision and 
the plaintiff now appealed. 


Schwabe K.C. and R. Fortune for the appellant. It is not 
now contended that the condition is unreasonable. The sub- 
mission is that the company having themselves broken the 
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contract by not putting the bicycle into the cloak-room cannot 
rely upon the condition. 

[Lorp SternpaLeE M.R. How do you get over Harris v. 
Great Western Ry. Co. (1) 2] ‘ 

If it cannot be distinguished this Court is asked to say 
that the decision was wrong. 

No condition protecting a bailee is applicable where the 
bailee has acted in breach of his contract : Davis v. Garrett (2) ; 
Lnlley v. Doubleday (3); Royal Exchange Shipping Oo. v. 
Dixon. (4) 

[Lorp SteRNDALE M.R. The question is whether there 
was any breach by the company of their contract. The 
contract was not to keep the bicycle in the cloak-room.] 

They were guilty of negligence in leaving it unguarded. 
Harris v. Great Western Ry. Co. (1) turned on a special form 
of contract. The decision does not cover this case. 

On the question whether the company contracted to keep 
the bicycle in the cloak-room, it never could have been 
intended by the parties that the company should be free 
from all liability whatever their servants might do with it. 
On the contract there is every indication to the contrary. 
The ticket speaks of “‘cloak-room charges,’ which implies 
that the bicycle was to be deposited in the cloak-room, or 
some safe place used as such. Harris v. Great Western Ry. 
Co. (1) is distinguishable, because it was not contemplated 
there that the articles should be kept in the cloak-room. The 
reasoning of Lush J. in that case is to be preferred to that 
of Blackburn J. Here it was directly contemplated that 
the bicycle should be kept in the cloak-room. The company 
having broken the contract the plaintiff is not bound by the 
condition. 

Disturnal K.C. and Bruce Thomas for the respondents. 
Railway companies are not bound to provide cloak-rooms. 
They do so for the convenience of their travellers. There 
is no contract by the company to keep the bicycle in the 
cloak-room. It is only a contract to receive at the station, 


(1)e Qn Bs Dials: (3) (1881) 7 Q. B. D. 510. 
(2) (1830) 6 Bing. 716. (4) (1886) 12 App. Cas. 11. 
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no particular place of deposit being mentioned: Harris v. 
Great Western Ry. Co. (1) 

[Scrurron L.J. referred to Travers v. Cooper. (2)] 

Upon the terms of this contract it is a disavowal of 
responsibility for any article exceeding the value of 5]. unless 
declared at the time of deposit. Harris v. Great Western Ry. 
Oo.(1) has never been doubted or dissented from in the 
English Courts. Its authority is in no way impaired by 
Handon v. Caledonian Ry. Co. (3) 

Schwabe K.C. in reply. In Handon v. Caledonian Ry. Co. (3) 
Lord Shaw preferred the view of Lush J. to that of Mellor J. 


Lorp SterNDALE M.R. This is an appeal from the 
Divisional Court (Bray and Sankey JJ.), who reversed the 
decision of the judge of the City of London Court which had 
been given in favour of the plaintiff in the action. The 
plaintiff was claiming in respect of the loss of a bicycle which 
he took to the Enfield Station of the defendants; he gave 
it to a junior clerk and he asked the junior clerk whether he 
should take it into the booking office. As at many small 
stations the booking office was used as the cloak-room of the 
station ; there was no regular cloak-room, as there is at the 
big termini in London. The junior clerk said “ No, it does 
not matter, leave it where it is,’ and it was left near the 
booking office door. From there it must have been stolen, 
because when the plaintiff came to get it again it was not to 
be found, and nobody knows anything more about it from 
that day to this. The defendants relied upon a cloak-room 
ticket as it is called, which was given to the plaintiff at 
the time he left the bicycle, which contained this condition: 
“The Company will not be in any way responsible in respect 
of any article deposited the value whereof exceeds 5]. unless 
at the time of deposit the true value and nature of the article 
shall have been declared and 1d. per 1l. sterling of the declared 
value be paid for each day or part of a day in addition to 
the ordinary cloak-room charges. For further Conditions 


(1) 1Q. B. D. 515. (2) [1915] 1 K. B. 73. 
(3) (1880) 7 R. 986. 
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and Scale of Charges see back of this Ticket.” Then there 
follows a scale of charges for a very large number and a great 
variety of things, and they include large things like ice-cream 
carts, street organs, street pianos, ‘side-cars, and various 
other large things which would not naturally go into the 
ordinary booking office. Then there followed this condition : 
“The Company will not be responsible for articles left by 
Passengers at the Station unless the same be duly registered 
and a ticket given in exchange. Articles will not be given 
up unless the ticket issued in respect thereof is surrendered 
to the Company or alternatively satisfactory evidence of 
ownership is adduced and a proper indemnity is signed by 
the claimant. Delivery of any article shall acquit the Com- 
pany from all further claims in respect of it.” Then there 
followed another condition: “‘ Depositors are not permitted 
access to any Article deposited in the Cloak Room for the 
purpose of securing a portion thereof. The Article will only 
be released as a whole and if re-deposited a further charge will 
be made and a new Ticket issued in exchange.” 

The plaintiff relies upon this contention: he says that the 
condition requiring the value to be declared of articles above 
51. does not apply, and for this reason, that this is a contract 
to keep in the cloak-room, in this case the booking office, and 
in that alone. It seems that there was a bicycle shed at the 
side of the platform where bicycles were kept but that was 
probably used chiefly for bicycles left just for the day. At 
any rate there was a bicycle shed which was not the booking 
office. But the plaintiff’s contention is that this condition 
does not apply at all, because the contract of bailment was 
to keep in the cloak-room, and if the article were kept some- 
where else, then the plaintiff contends that no condition can 
apply at all, because there was a breach of the contract of 
bailment. With the principle that is stated there of course I 
quite agree. That has been laid down in Lilley v. Doubleday (1) 
and also in Davis v. Garrett (2), and a number of other cases, 
and I accept of course the proposition that if a bailee acts in 
breach of his bailment he cannot rely upon the conditions 
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intended only to protect him in the fulfilment of his duty as 
bailee. But the question is whether that was the contract 
in this case. The learned judge of the City of London Court 
and both the judges in the Divisional Court were of opinion 
that this case was governed by Harris v. Great Western Ry. 
Co.(1) where the majority of the Court, Mellor and 
Blackburn JJ., although there was a finding of loss by 
negligence, held that the company were protected against 
liability for loss of an article deposited, as this bicycle was 
not in the cloak-room but in another part of the station, and 
they held it on the ground that there was no contract to 
keep necessarily in the cloak-room, but that it was only a 
contract to keep and take reasonable care to keep safely. 
We are asked, first, to distinguish that case, and secondly, 
if we cannot do so, to overrule it. I certainly think there 
is no possibility of distinguishing it in any way in the 
plaintiff's favour. The conditions that I have read seem 
to contemplate, in the case of some articles at any rate 
which are mentioned on the back, that they would not be kept 
in the booking office, because the articles were incapable of 
being kept there, and also the second condition speaks of the 
non-liability not for articles left in the booking office, but 
for articles left at the “‘ Station,’ unless a ticket is taken for 
them. That seems to me to distinguish the case entirely 
from Handon v. Caledonian Ry. Co. (2), because there the 
condition expressly applied, and applied only, on the face of 
it, to articles that were put in the cloak-room or in the 
warehouse, and not to articles which were put not in the 
cloak-room nor in any place that could be called a warehouse. 
Therefore I do not think this case is distinguishable from 
Harris v. Great Western Ry. Co.(1), at any rate in favour 
of the plaintiff, and the question is whether we are prepared 
to overrule it, and to overrule it in a case where in my opinion 
the contract is very much more favourable to the defendants 
than it was in that case, and I am not prepared to do so. 
That case has stood for something like forty-five or forty- 
six years. I do not know that it has been referred to with 
(1) 1Q. B. D. 515, 534. (2) 7 R. 966. 
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disapproval in any English case on this point; it has been 
referred to on another point decided in the case, but certainly 
there is nothing to show that it has ever been considered not 
_ to be good law. But, as I have said; it is enough to say that 
in this case the contract is much more favourable to the de- 
fendants than it is to the plaintiff, and there is much less reason 
for saying that this was a contract to keep in the cloak-room 
and nowhere else than there was in Harris v. Great Western Ry. 
Co. (1) I think that the contract here was the contract which 
was said by Blackburn J. to be the contract in that case. ‘“Iread 
the contract,” he says, “as being to keep safely, that is with 
reasonable and proper-care, in any way which to the defendants 
seemed best, and to deliver up the goods on the production 
of the ticket if brought at the proper office hours to the cloak- 
room. I do not think that depositing the luggage in the 
vestibule would have been any breach of contract, if the 
defendants had taken reasonable precautions to protect 
the luggage whilst placed in the vestibule from danger, as, 
for instance, by leaving a competent person to stand sentry 
over them till it was convenient to remove them to a more 
secure place.” I think if they had done that the question 
would not have arisen, because the article would not have 
gone, but it is not an unfair way of testing what the contract 
was to ask: Would it have been a breach of contract supposing 
they had put a sentry to stand over this bicycle instead of 
leaving it in the vestibule? If the contract was to deposit 
in the booking office and nowhere else, that would be a breach, 
whether any damage followed from it or not. In my opinion 
it clearly would not be a breach, and therefore I think the 
plaintiff’s contention fails on that ground. 

But there is perhaps another ground. It is said: however 
that may be there is here a finding of the learned judge that 
the defendants’ servants were negligent in the keeping of the 
bicycle even in the vestibule. I do not think that there is 
such a finding. Whether the learned judge could have found 
it is another matter. It is quite true that he uses the 
expression: “The inference of fact which I draw therefrom 
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is that by reason of the lack of due care on the part of the 
company, consisting in allowing the bicycle to be in the 
booking hall, it was stolen.” I think the whole of that rests 
on the learned judge’s view which he expresses, that if not 
bound by Harris v. Great Western Ry. Co. (1) he would have 
held that to be a contract to keep in the booking office and, 
therefore, if that was the contract, then there would be a 
lack of due care in keeping it anywhere else. I do not think 
there is any finding that, assuming the contract to be that 
which I think it is, and that which was said to be the contract 
by Blackburn J. in the case referred to, the defendants’ 
servants were guilty of negligence. When this condition is 
looked at, it is that ““The Company will not be in any way 
responsible in respect of any article deposited.” They 
could not be liable except for negligence and, therefore, 
unless this condition protects them from the negligence of 
their servants it protects them from nothing. That would 
be in itself a considerable reason for reading it so as to cover 
any negligence. But it seems to me there are a great many 
cases in which words like these have been held to cover any 
sort of liability. “ Howsoever caused” are the words men- 
tioned in T'ravers v. Cooper. (2) The distinction is a thin one. 
It is so stated by Phillimore L.J. in Travers v. Cooper. (3) 
But it seems to me that the effect of the words “in any way 
liable’ is very much the same as “for anything howsoever 
caused,” and, therefore, from any point of view I think the 
defendants are protected by this condition, and that the 
appeal fails and should be dismissed with costs. 


Scrutton L.J. The appellant took his bicycle to the Enfield 
station of the Great Eastern Railway Company for deposit 
and for safe custody. He gave it to the clerk in the booking 
office. The clerk said “ Leave it where it is,” and it was left 
where it was close to the door of the booking office, and when 
the appellant went for it, it was not to be found. He therefore 
sued the Great Eastern Railway Company, who pleaded that 


(1) 1Q. B. D. 515. (2) [1915] 1 K. B. 73. 
(3) [1915] 1 K. B. 101. 
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they were excused from liability by the conditions on the 
cloak-room ticket. Certain points were argued in the Court 
below which have not been argued here. An attempt was 
made to show that the plaintiff was not bound by the con- 
ditions on the ticket, or that he was only bound by such 
conditions on the ticket as were reasonable. These points 
were not argued here. The point argued here was that the 
appellant was not bound by the conditions relieving the 
company from liability, because the company had not kept 
the bicycle in the place in which they had contracted to keep 
it. The principle is well known, and perhaps Lilley v. Double- 
day (1) is the best illustration, that if you undertake to do a 
thing in a certain way, or to keep a thing in a certain place, 
with certain conditions protecting it, and have broken the 
contract by not doing the thing contracted for in the way 
contracted for, or not keeping the article in the place in which 
you have contracted to keep it, you cannot rely on the 
conditions which were only intended to protect you if you 
carried out the contract in the way in which you had con- 
tracted to do it. In Lilley v. Doubleday (1) the defendant 
had contracted to warehouse certain goods at the main 
warehouse. He warehoused part of them at another place 
and, without negligence on his part, they were lost from 
the other place. It was held that though he would have 
been protected if the goods had been lost without negligence 
from the place where he contracted to keep them, he lost 
that protection when he warehoused them in a place where 
he had not contracted to keep them. Lilley v. Doubleday (1) 
and Davis v. Garrett (2) were approved by this Court in James 
Morrison & Co. v. Shaw, Savill, & Albion Co. (3), where it 
was said by Phillimore L.J. (4) that Davis v. Garrett (2) 
and Lilley v. Doubleday (1) laid down the true principle : 
‘* As the accident occurred at the time and place when it did, 
the ship being then on her deviating course, the shipowner 
is responsible unless he can show that the loss or damage 
would have occurred if she had been on her proper course 
(1) 7 Q. B. D. 510. (3) [1916] 2 K. B. 783. 


(2) 6 Bing. 716. (4) [1916] 2 K. B. 800. a. 
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for London.” The first question then to be decided is, is 
there a contract on this cloak-room ticket to keep the bicycle 
in any named place, or is the contract merely to keep it with 
reasonable care? The contract runs, ‘‘ Received to be 
delivered to the person presenting this ticket,’ and though 
‘cloak-room ”’ is mentioned twice in the conditions, it is 
never mentioned in connection with the place where the 
thing is to be kept. The only mention of place is at the 
“station.” The conditions are described as conditions upon 
which articles are accepted for deposit without stating where. 
The articles themselves that can be kept are of such a nature 
that any one would be very much astonished to find many of 
them in a cloak-room, such as bass viols, bathchairs, harps, 
ice-cream carts, street organs, street pianos, sewing machines, 
side-cars, washing machines, or articles the length, girth 
and width of which together exceed 25 feet. You could not 
put many of them into an ordinary suburban booking office, 
and when one comes to consider the nature of the contract 
as here expressed I entirely agree with the view which 
Blackburn J. in Harris v. Great Western Ry. Co. (1) took of 
a contract which was much more favourable to the owner 
of the goods. That learned judge said: “I read the contract 
as being to take reasonable care of the luggage, and to be 
responsible for any loss occasioned by want of care, with, 
in effect, a proviso that, inasmuch as the remuneration is — 
very small and the loss may be very great, the defendants 
shall not be responsible for the loss if the goods exceed 51. 
in value, unless the value is declared and paid for.’ That 
appears to me to-be an eminently reasonable clause—that 
is to say, if for the small sum of 2d. a responsibility is put 
upon the railway company for keeping an article of con- 
siderable value, the custody of which they are not bound to 
undertake, it is quite reasonable that the company should 
stipulate that if the value exceeds a certain amount, the 
depositor must pay an increased charge, and if he does not 
declare the value and pay for it, they will not be responsible. 
The last point raised is this—I am not sure if it was raised 


(1) 1Q. B. D. 515, 535. 
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in the Court below, but it has gradually emerged in the course 
of the case. It is said: There may be a clause exempting 
the company but it is not a clause exempting them from 
liability for their own negligence, because the Courts are 
slow, unless clear words are used, +0 protect a man from the 
consequence of his own negligence, or the negligence of his 
servants. I do not propose to go through the distinctions 
which have been referred to in this Court in Travers v. 
Cooper (1), because the Court said the distinction is a very 
fine one, but substantially it comes to this, that though, if 
you merely enumerate losses without dealing with causes, 
such a clause may not protect you from your own negligence, 
if you enumerate causes and suggest you are free from all 
losses however caused, that will protect you from your own 
negligence. The words that have been held to give pro- 
tection are, “‘ Under any circumstances whatsoever.” ‘‘ In 
any circumstances,’ ‘‘ Under any circumstances,” or “ any 
injury, however caused.” When I read the clause “ will 
not be in any way responsible,’ and remember that the 
liability of the company was for negligence—that is to say, 
they were bound to use reasonable care—it seems to me that 
those words are clearly sufficient to protect the company, 
particularly in a case where it is eminently reasonable that 
they should be protected if the man who deposits property 
of large value has not taken the trouble to pay the company 
for the excess in value of the property which he is leaving with 
them. For these reasons, I think that the appeal should 
be dismissed. 


Youneer L.J. Iam of the same opinion. 


Solicitors for appellant : Henry Boustred & Son. 
Solicitor for respondents : Thomas Chew. 
(1) [1915] 1 K. B. 73. 
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1921 LORD HYLTON v. HEAL. 
Jan. 11. 


Landlord and Tenant—Dwelling House—Recovery of Possession—Lease from 
Year to Year—Sub-lease—N otice to quit by ‘‘tenant’’—Notice by immediate 
Tenant—No Notice by Sub-tenant—Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920 (10 & 11 Geo. 5, c. 17), s. 5, sub-s. 1 (c), sub-s. 5 é 
s. 12, sub-s. 1 (f) (g) 3 8. 15, sub-s. 3. 


The Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, 
s. 5, sub-s. 1 (c), provides in effect that an order or judgment for recovery 
of possession of a dwelling house to which the Act applies may be made 
or given where “ the tenant has given notice to quit, and in consequence 
of that notice the landlord has contracted to sell or let the dwelling 
house or has taken any other steps as a result of which he would, in the 
opinion of the Court, be seriously prejudiced if he could not obtain pos- 
session; ....and.... the Courtconsiders it reasonable to make such 
an order or give such judgment.” 

The tenant from year to year of a dwelling house, to which the above 
Act applied, duly gave the landlord notice to quit. During the currency 
of the notice the tenant with the consent of the landlord sub-let the 
house for the unexpired residue of the tenancy from year to year to a 
sub-tenant, and the landlord granted a lease of it to a new tenant for 
a term to commence on the date of the expiration of the tenancy from 
year to year. The sub-tenant claimed to be a “tenant” within the 
meaning of the clause above set out, and as he had not given any notice 
to quit he refused to give up possession of the house on the date above 
specified. The landlord accordingly brought an action against him 
under that clause for recovery of possession of the house, in which action 
the above facts were found and also the fact that the landlord would be 
seriously prejudiced if he could not obtain possession. 

Held, by the Divisional Court, reversing the judgment of the county 
court judge, that the sub-tenant was not a “ tenant ” within the meaning 
of that clause, and that although he had not given notice to quit, the 
landlord was entitled to an order for possession against him under the 
clause. 


APPEAL from Frome County Court. 

In September, 1918, the plaintiff, Lord Hylton, let to 
Mrs. Besley a dwelling house with buildings and ground thereto 
belonging in the parish of Kilmersdon, Somersetshire, on a 
tenancy from year to year at the yearly rent of 401., the 
tenant covenanting not to assign or underlet without the 
consent of the plaintiff. Such consent, however, not to be 
unreasonably withheld to a respectable and responsible 
person. In July, 1919, Mrs. Besley gave notice to quit on 
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March 25, 1920, and that notice was accepted on behalf of 
the plaintiff by his agent. 

On August 2, 1919, Mrs. Besley, with the consent of the 
plaintiff, sub-let the premises to the defendant, Heal, from 
September 29, 1919, for the residue of her own tenancy to 
March 25, 1920. Negotiations then took place between the 
defendant and the plaintiffs agent with a view to the granting 
of a lease of the premises by the plaintiff to the defendant, 
but although these negotiations continued till October, 1919, 
they came to nothing. On November 9, 1919, the plaintiff 
let the premises to one Monk for a term of seven years from 
March 25, 1920. The defendant refused to give up possession 
of the premises on the last-mentioned date, and Monk com- 
menced proceedings against the plaintiff for damages and 
specific performance. In May, 1920, the plaintiff accordingly 
brought an action against the defendant in the county court 
under the Increase of Rent Acts then in force for possession 
and mesne profits, in which action on June 15, 1920, judgment 
was given for the defendant on the grounds that in the cir- 
cumstances he was a “tenant” within the meaning of the 
Act of 1919, and that the facts did not bring the case within 
any of the conditions on which an ejectment order could be 
made under that Act. 

On July 2, 1920, the Increase of Rent, &c. (Restrictions), 
Act, 1920, was passed, and the earlier Increase of Rent Acts 
were thereby repealed. In August, 1920, the plaintiff brought 
a second action against the defendant in the county court under 
the new Act for possession and mesne profits. The defendant 
gave notice of his intention to rely by way of defence upon the 
Act of 1920, and particularly upon ss. 5, 15, and 19 thereof. (1) 

In this action the county court judge gave judgment for 


(1) Increase of Rent and Mortgage consequence of that notice the land- 


Interest (Restrictions) Act, 1920 :— 
Sect. 5: ‘(1.) No order or judg- 
ment for the recovery of possession 
of any dwelling house to which this 
Act applies, or for the ejectment of 
a tenant therefrom, shall be made 
. or given unless...... (c) the tenant 
has given notice to quit, and in 


lord has contracted to sell or let 
the dwelling house or has taken any 
other steps as a result of which he 
would, in the opinion of the Court, 
be seriously prejudiced if he could 
not obtain possession;.... and, in 
any such case as aforesaid, the 
Court considers it reasonable to 
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the defendant on the grounds that in the interpretation 
clause of the Act, s. 12, sub-s. 1 (1), he found that “tenant ”’ 
was defined as the original tenant or any person deriving 
title from the original tenant, that the defendant derived 
title from the original tenant, that when the action was brought 
Mrs. Besley, the original tenant, had ceased to be tenant to 
the plaintiff, fand the defendant, the sub-tenant, was 
statutory tenant to the plaintiff under the Act, and that the 
defendant not having given notice to quit, the plaintiff’s 
cause of action under s. 5, sub-s. 1 (c) (1), failed. In case 
on appeal the higher Court should hold that he was wrong, 
the judge found that in consequence of the notice to quit 
given by Mrs. Besley the plaintiff had let the house to Monk, 
and would in his (his Honour’s) opinion be seriously prejudiced 
if he could not obtain possession. 


Schiller K.C. (H. G. Robertson with him) for the plaintiff, 
appellant. The plaintiff is entitled under s. 5, sub-s. 1 (c) (1), 
of the Increase of Rent, &c. (Restrictions), Act, 1920, to an 
order that the defendant deliver up possession of the house, 


make such an order or give such “(g) .... the expressions ‘tenant 


judgment.” 

“*(5.) An order or judgment against 
a tenant for the recovery of pos- 
session of any dwelling house or 
ejectment therefrom under this 
section shall not affect the right of 
any sub-tenant to whom the premises 
or any part thereof have been lawfully 
sub-let before proceedings for re- 
covery of possession or ejectment 
were commenced, to retain pos- 
session under this section, or be in 
any way operative against any such 
sub-tenant.” 

Sect. 12: “(1.) For the purposes 
of this Act, except where the context 
otherwise requires :— 


on) mbes expressions ans alan 
‘tenant’... . include any 
person from time to time 
deriving title under the 
original landlord, tenant....; 


and tenancy’ include sub- 
tenant and sub-tenancy; and 
the expression ‘let’ includes 
sub-let ; and the expression 
‘tenant’ includes the widow 
of a tenant dying intestate 
who was residing with him at 
the time of his death..... : 
Sect. 15: ‘‘(3.) Where the interest 
of the tenant of a dwelling house to 
which this Act applies is determined, 
either as the result of an order or 
judgment for possession or ejectment, 
or for any other reason, any sub- 
tenant to whom the premises or any 
part thereof have been lawfully 
sub-let shall, subject to the provisions 
of this Act, be deemed to become 
the tenant of the landlord on the 
same terms as he would have held 
from the tenant if the tenancy had 
continued.” 
(1) See note (1) ante, p. 439. 
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and to mesne profits. The facts of the case as proved and 
found at the trial bring it completely within that clause. 
At the time when Mrs. Besley gave notice to quit to the 
plaintiff she was the “tenant” of the house within the 
meaning of that clause and the proper person to give the 
notice thereunder, and it was not necessary, in order to entitle 
the plaintiff to maintain the action, that notice should also 
have been given by the defendant, the sub-tenant. Sect. 12, 
sub-s. 1, clauses (f) and (g) (1), no doubt define “tenant ” 
for the purposes of the Act as including a person deriving 
title under the original tenant, a sub-tenant, and certain other 
persons, but that definition is subject to the express qualifica- 
tion “except where the context otherwise requires.” In 
many of the provisions of the Act, however, the context 
requires that the term should receive a narrower meaning 
than that of the definition. One of these is s. 5, sub-s. 1 (c) (1), 
the clause in question, which in providing for the making of 
an order for possession where “the tenant has given notice 
to quit’? plainly contemplates the original or other immediate 
tenant of the landlord, while his tenancy continues, as the 
only tenant who can give the landlord notice to quit. As 
soon as the original tenant’s notice to quit has expired the 
landlord’s right to possession accrues, and in the absence of 
any special reason to the contrary he is entitled to take pro- 
ceedings against the person whom he finds in occupation 
whether that person be the original tenant or a sub-tenant. 
If the county court judge is right in holding that “tenant” 
as used in clause (c) includes a sub-tenant, then the landlord 
could never recover possession of the premises under that 
clause in any case in which they had been sub-let. Even 
if in that clause the term tenant includes a sub-tenant or other 
person who may have become a statutory tenant of the 
landlord, that does not imply that for the purpose of giving 
notice to quit the statutory tenant is to be substituted for 
the original tenant, and that where notice has been duly 
given by the original tenant, a further notice must be given 
by the person who becomes statutory tenant. 

(1) See note (1) ante, p. 439. 
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The defendant will probably place reliance upon s. 5, 
sub-s. 5(1), which provides that an order or judgment 
against a tenant for the recovery of possession of any 
dwelling house under the section shall not affect the right 
of any sub-tenant to whom the premises have been sub-let 
before proceedings for possession were commenced. That 
sub-section, however, is by its terms limited to the case in 
which an order for possession has been made against the 
immediate tenant, and it cannot therefore have any appli- 
cation to the present case, and moreover it does not either 
expressly or by implication provide that the landlord cannot 
commence separate proceedings for possession against the 
sub-tenant. The defendant may also rely upon s. 15, 
sub-s. 3 (1), which provides that where the interest of a tenant 
is determined, any sub-tenant shall, subject to the provisions 
of the Act, be deemed to become a tenant of the land- 
lord ; thus making the sub-tenant a statutory tenant of the 
landlord. That sub-section would, however, be wholly 
unnecessary if the view of the defendant were right that 
the term “tenant”? in every case includes a_ sub-tenant, 
and the fact that it is included in the Act tends to show 
that in certain of the provisions of the Act, such as s. 5, 
sub-s. 1 (c) (1), the term does not include a_ sub-tenant. 
Further, s. 15, sub-s. 3 (1), only provides that the sub- 
tenant shall be deemed to become the tenant “subject to 
the provisions of this Act,” and subject to the provisions of 
the Act the term “tenant” in s. 5, sub-s. 1 (c) (1), does 
not include a sub-tenant, and where the requirements of that 
clause are complied with the landlord is entitled to an order 
for possession thereunder notwithstanding that a sub-tenant 
is in occupation. | 

The tenancy which the plaintiff granted to his original 
tenant has come to an end, the defendant has not become 
a statutory tenant of the plaintiff under the Act and is not 
lawfully in possession of the house, and the plaintiff is 
therefore entitled to an order against him for recovery of 
possession of the house. 


(1) See note (1) ante, p. 439. 
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R. P. Croom-Johnson for the defendant, respondent. The 
decision of the county court judge was right, and the plaintiff 
is not entitled either to an order or, judgment for possession 
under s. 5, sub-s. 1 (c), of the Act of 1920 (1), or to a new trial. 

Under the repealed Increase of Rent, &c. (War Restrictions), 
Act, 1915, s. 1, sub-s. 3, as amended by the later repealed 
Acts, an order for recovery of possession of a dwelling house 
to which these Acts applied might be made on certain special 
grounds and also on any other ground that might be deemed 
satisfactory to the Court; but it was held that the general 
discretion so conferred upon the Court could not be exercised 
on a ground which was inconsistent with the specified 
grounds: see Stovin v. Fairbrass(2) and Green-Price v. 
Webb. (3) Sect. 5, sub-s. 1, of the Act of 1920 gives effect 
to the principle of these cases by providing that an order 
for possession shall only be made in the cases specified in 
the various clauses of that sub-section. To be entitled to 
an order for possession under that sub-section the landlord 
must show the definite grounds mentioned in one or other 
of its clauses. The plaintiff brought the present action 
against the defendant under clause (c) of that sub-section, 
which provides in effect that an order for recovery of possession 
of a dwelling house to which the Act applies may be made 
where the tenant has given notice to quit, and in consequence 
thereof the landlord has contracted to sell or let the house. 
In that clause the term “ tenant” includes any person deriving 
title under the original tenant, and any sub-tenant ; as appears 
from the definition of the term in s. 12, sub-s. 1 (f) and (g). 
At all events, in that clause the term “tenant” includes a 
sub-tenant where the interest of the tenant has come to an 
end; as appears from s. 15, sub-s. 3, which provides that 
“‘ where the interest of a tenant .... is determined .... 
any sub-tenant to whom the premises . . . . have been law- 
fully sub-let shall, subject to the provisions of this Act, be 
deemed to become the tenant of the landlord on the same 
terms as he would have held from the tenant if the tenancy 


(1) See note (1) ante, p. 439. [1919] W. N. 216. 
(2) (1919) 88 L. J. (K. B.) 1004; (3) [1919] W. N. 261. 
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had continued,’ and thus makes the sub-tenant a statutory 
tenant of the landlord. If the term “tenant” in clause (c) 
includes a sub-tenant, the defendant is a tenant within the 
meaning of the clause, and as he has never given notice to 
quit, it follows that the plaintiff cannot recover against him 
under the clause. The view that “tenant’’ in clause (c) 
includes a sub-tenant, is in keeping with its meaning in 
clauses (a) and (b) of the same sub-section, in both of which 
it must be taken to include a sub-tenant, at least where he 
has become a statutory tenant. Sect. 5, sub-s. 5, which 
provides that an order or judgment against. a tenant for 
possession shall not affect the right of any sub-tenant to 
whom the premises have been sub-let before the proceedings, 
implies that an order which might have been obtained against 
the original tenant on any grounds ought not to be obtained 
against the sub-tenant on the same grounds, and therefore 
prevents the maintaining of the present action. 

The landlord is only entitled to an order for possession 
under any of the clauses of s. 5, sub-s. 1, including clause (c), 
if the Court considers it reasonable to make such an order, 
and, consequently, even if this Court should be of opinion 
that “‘ tenant ”’ in clause (c) does not include a sub-tenant, 
and that it is not necessary that the landlord should receive 
notice to quit from the sub-tenant in order to entitle him to 
recover possession, yet the plaintiff would not be entitled 
to judgment but only to a new trial, for the county court 
judge has not yet found whether or not he considers it 
reasonable that an order for possession should be made. 

Schiller K.C. replied. 


Rowiatt J. In this case the plaintiff, Lord Hylton, 
let_ a house at Kilmersdon in Somersetshire to a Mrs. Besley 
on a tenancy from year to year. In July, 1919, she gave notice 
to quit on March 25, 1920. In the meantime, before the 
expiration of the notice she had sub-let the house to the 
defendant, Heal, and the plaintiff had relet it to a new tenant 
as from the last-mentioned date. The defendant now declines 
to go out, and the plaintiff is faced with a claim by his new 
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tenant for failing to give him possession of the premises. 
In those circumstances it was contended for the plaintiff 
that he was entitled to an order for possession under s. 5, 
sub-s. 1 (c), of the Increase of Rent, &c. (Restrictions), Act, 
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1920 (1), on the ground that the case was one which came Rowlatt J. 


within the words of that clause: “the tenant has given 
notice to quit, and in consequence of that notice the landlord 
has contracted to sell or let the dwelling house or has taken 
any other steps as a result of which he would, in the opinion 
of the Court, be seriously prejudiced if he could not obtain 
possession.” The county court judge has found the facts 
necessary to bring the case within the latter part of that clause; 
and if it was clear that the case was one in which notice to quit 
had been given by the “tenant ”’ within the meaning of the 
clause, there can be no doubt that the clause would apply. 

It is, however, provided by the definition section of the 
Act, s. 12, sub-s. 1 (f) and (g) (1), that, except where the 
context otherwise requires, “tenant” includes any person 
deriving title under the original tenant, and also a sub-tenant, 
and in certain cases the widow of a tenant or some other 
member of his family ; and the county court judge has held 
that, inasmuch as the term “tenant” is so defined in the 
Act, it applies to the present defendant, who, although he is 
a sub-tenant, must be looked upon as the tenant of the 
plaintiff for the purposes of the clause in question. In that 
view I cannot concur. 

In my opinion the term “tenant” in s. 5, sub-s. 1 (c) (1), 
means the immediate tenant of the landlord, because he is 
the only person to whom the clause can apply. To explain 
my meaning with greater fullness and accuracy I may say 
that, having regard to the definition, I think that the term 
“tenant”? as used in the Act is prima facie a generic term 
including the original tenant, a person deriving title under 
him, a sub-tenant, or any one else who comes within the 
definition, but that it is only used in that wide sense where 
the context does not otherwise require. It seems to me that 

in s. 5, sub-s. 1 (c), the context requires that the term should 


(1) See note (1) ante, p. 439. 
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be used in a narrower sense. Inasmuch as that clause con- 
templates the case where the tenant has given notice to 
quit and the only tenant who can give notice to quit is the 
original and immediate tenant of the landlord, it follows, 
owing to the limitations imposed by the clause and the facts 
which it implies, that “tenant” as there used must mean 
the original tenant of the landlord. If that were not so many 
curious results would follow. The landlord, who is intended 
to be protected by this clause, although he had received 
notice to quit from his original tenant and had re-let the 
premises to another tenant, could nevertheless be deprived 
of the benefit of the clause by the tenant who had given 
notice himself sub-letting the premises at any time up to the 
last moment of his term. 

While I recognize that throughout the Act the term 
“tenant ”’ is generally speaking to be taken to include both 
an original tenant and a sub-tenant, as the definition states, 
so as to represent any interest on the side of the bargain 
opposed to that of the landlord, I think that there are certain 
provisions in the Act, other than the clause in question, 
in which the context requires that the term be understood 
in a more restricted sense. Take, for example, clause (a) of 
s. 5, sub-s. 1, the sub-section now under consideration, which 
provides in effect that an order for recovery of possession 
of a house may be made where “ any rent lawfully due from 
the tenant has not been paid.”’ Can it be said that “ tenant ”’ 
there includes a sub-tenant, and that where a landlord has 
not been paid rent by his tenant, perhaps for years, and has 
given him notice to quit, the tenant at the last moment of 
his tenancy can prevent the landlord from recovering by 
sub-letting to another person from whom no rent is as 
yet due? Or take clause (6) under which an order for 
recovery of possession may be made where the tenant 
has been guilty of conduct which is a nuisance or has 
allowed the premises to deteriorate by his neglect. Can 
it be said that where the original tenant has been guilty 
of conduct of that kind an order for recovery of possession 
cannot be made under that clause because the tenant has 
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sub-let the premises. to another person? Or take clause (d), 
under which an order for possession may be made where 
the house is reasonably required by the landlord for 
occupation as a residence for himself or certain other persons, 
and the Court is satisfied that alternative accommodation 
reasonably equivalent is available; and, along with that 
clause, the provision at the end of the sub-section in which 
it is contained, that “‘ the existence of alternative accommo- 
dation shall not be a condition of an order or judgment,” 
except in certain cases—namely (inter alia), “‘(i.) where 
the tenant was in the employment of the landlord . . . . and 
the dwelling house was let to him in consequence of that 
employment and he has ceased to be in that employment.” 
It is plain that the intention of that provision is that where 
a landlord has let a house to a tenant who was, but has ceased 
to be, in his employment, the landlord, if the house is 
reasonably required by him as a residence, may recover 
possession of it, although alternative accommodation for the 
tenant is not available. According to the definition the term 
“tenant ”’ may include the widow of a tenant dying intestate, 
but where the tenant who was in the employment of the 
landlord has died intestate leaving a widow could it be said 
that his widow was the “tenant” within the meaning of the 
provision to which I have just referred, and that as she had 
not herself been in the employment of the landlord, an order 
for possession could not be made against her unless alternative 
accommodation was available? That provision cannot be 
supposed to apply to the case in which the widow of the 
employee has become the tenant. If it were applied to 
that case the landlord would be deprived of the protection 
which the Act recognizes that he should have, not because 
of any demerit of the particular occupant, but because of the 
purpose for which the house was let having come to an end 
by reason of the workman having ceased to be in the land- 
lord’s employment. Similarly, the clause now in question, 
clause (c) (1), must, I think, be taken to recognize that it is 
essential to the protection of the landlord, who has received 
(1) See note (1) ante, p. 439, 
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notice to quit from his immediate tenant, and in consequence 
thereof has contracted to let the house to another person, 
that he should be entitled to recover possession of the house ; 
and if it were held that, in the case where the house was sub-let, 
the landlord could not recover possession unless he received 
notice from the sub-tenant also, he would in that case be 
deprived of the protection of that clause. 

It seems to me that in all these cases the protection is given 
to the landlord because of his position in relation to the 
circumstances, and is in no way affected by the consideration 
that the particular person who happens to be in occupation 
of the premises, and against whom the ejectment proceedings 
are taken, is not the original tenant, but some other person 
who is a statutory tenant. 

As opposed to these clauses there are certainly some other 
provisions of the Act which might at first sight seem to be 
inconsistent with them and which were pressed upon us 
with clearness and force by counsel for the defendant; but 
on consideration I do not think they are opposed to the 
construction which I have indicated. One of these provisions 
is s. 5, sub-s. 5.(1) [His Lordship read that sub-section and 
continued :] Counsel for the plaintiff is of course right in 
saying that that sub-section does not apply to this case, 
because there is here no order or judgment against the tenant 
which it is sought to use against the sub-tenant. It does, 
however, raise a question as to the general construction 
of the Act, which requires to be noticed. It provides that 
an order or judgment against a tenant in an action for 
possession of a house shall not affect the right of a sub-tenant 
to retain possession, and, that being so, it is said that it would 
be odd if in an action against the sub-tenant, in which the 
landlord alleged precisely the same facts as he would have 
alleged in an action against the tenant, an order or judgment 
should affect the sub-tenant. I do not think that that is 
an argument of great weight. It seems to me that as the 
Act does to some extent recognize that the sub-tenant has a 
substantive position as against the landlord, it was necessary 
that it should contain a provision such as this to ensure that 
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proceedings by the landlord against the head-tenant shall be 
immaterial as against the sub-tenant. In my view this sub- 
section only means that where there is a sub-tenant lawfully 
and de facto in possession of the house, the landlord who 
desires to recover possession cannot avail himself as against 
the sub-tenant of any order or judgment which he may have 
recovered against the tenant, but must commence separate 
proceedings against the sub-tenant, in which the latter can 
urge whatever matters he may think fit, including matters 
personal as between himself and the landlord affecting the 
reasonableness of the landlord’s demand, which is one of the 
elements to be taken into account in the proceedings. That, 
I think, is the purpose to which this sub-section is limited. 
Another provision of the Act upon which counsel for the 
defendant relied is s. 15, sub-s. 3. (1) [His Lordship read that 
sub-section.} I think that that sub-section merely means 
that where the interest of the criginal tenant has been lawfully 
determined, then any sub-tenant, assuming that he is entitled 
to retain possession under the provisions of the Act, shall, 
notwithstanding that the title under which he derived his 
interest has come to an end, continue to be tenant, the terms 
on which he retains possession being the same as those on 
which he would have held from tke tenant if the tenancy had 
continued. 

For these reasons I think that the judgment under appeal 
should be set aside, and that the plaintiff is entitled to 
judgment with costs. 


BairHacue J. I am of the same opinion. I have never 
entertained any doubt that in this case the “tenant” by 
whom notice to quit should have been given under s. 5, 
sub-s. 1 (c), was Mrs. Besley, the original tenant of the 
plaintiff, and not the defendant, Mr. Heal, the sub-tenant. 

Any difficulty I have found has arisen from s. 5, sub-s. 5 (1), 
and s. 15, sub-s. 3 (1), two provisions which were strongly 
relied upon by counsel for the defendant. 

Sect. 5, sub-s. 5 (1), provides in effect that an order or 


(1) See note (1) ante, p. 439. 
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judgment against a tenant for possession of a dwelling house 


“shall not be operative against the sub-tenant. When the 


case was opened I was much impressed by the support which 
that provision appeared to give to the defendant’s case. 
It seemed to me to be odd that, if an order or judgment 
against a tenant was not to be operative against a sub-tenant, 
yet the same grounds upon which that order or judgment 
would have been obtained might be made the subject-matter 
of a separate action against the sub-tenant in which the order 
or judgment when pronounced would be operative as against 
him. I think, however, the point is completely met by 
the answer that has been given to it by counsel for the 
plaintiff, and has since been repeated by my Lord. 

As to s. 15, sub-s. 3(1), that sub-section would I think 
have been an insuperable bar to the success of this appeal 
but for the fact that it provides that the sub-tenant shall 
“ subject to the provisions of this Act’? be deemed to become 
the tenant. These words, however, prevent it from being 
a serious objection. The conclusion at which my Lord has 
arrived as to the meaning of that sub-section is, I think, 
the true one—namely, that one has to consider what rights 
the sub-tenant would have under the provisions of the Act. 
If under the Act the sub-tenant has a right to continue to 
be a sub-tenant, or has other rights, then these rights are 
preserved to him by the sub-section; but if he has no such 
rights and, if s. 5, sub-s. 1 (c), is the provision which is 
applicable to his case, then s.15, sub-s. 3, does not assist him. 

On the whole, although I think that the case is not free from 
difficulty, I have come to the conclusion that the judgment 
of the learned county court judge was wrong, and that the 
appeal should be allowed and judgment entered for the 
plaintiff with costs. 

Appeal allowed. Judgment for plaintiff. 


Solicitors for appellant : Withers, Bensons, Currie, Williams 
& Co., for H. G. Ames & Son, Frome. 
Solicitors for respondent: Calder Woods & Pethick, for 


Wansbroughs, Robinson, Tayler & Taylor, Bristol. 
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GLOSSOP anp AnorHerR v. ASHLEY. 1921 
March 2, 10. 


[1920. G. 2391.} 


Landlord and Tenant—Standard Rent—Licensed Premises—Sublet with 
Tied Covenant at reduced Rent—Right of Landlords to increase Rent— 


Increase of Rent and Mortgage Interest (Restrictions) Act, 1920 (10 & 11 
Cio, 1, Gs WA), By BL TOL 1s 


In August, 1911, a public-house was let to a brewery company upon 
a lease for five years at a rent of 130. per annum. The lease contained 
no covenant as to purchase of liquors. In October, 1911, the brewery 
company sublet the premises to the defendant under an agreement 
containing the usual “tied house” clause upon a quarterly tenancy 
at the rent of 40]. per annum. The rent was subsequently reduced to 
241. a year, which was the rent in force on August 3, 1914. In August, 
1916, the lease of the brewery company came to an end and was not 
renewed. The defendant then became tenant to the plaintiffs, who 
were the owners. In February, 1918, the defendant by a written agree-: 
ment agreed to take the premises at a rent of 301. per annum. By the 
agreement either party might determine the tenancy by a quarter’s 
notice to quit, the tenant agreed to use the premises as a public-house 
only, and the landlord might re-enter for breach of the agreement. 
On March 23, 1920, the plaintiff gave the defendant notice to quit on 
June 24, 1920, and also gave him notice that if he held over after that 
date his rent would be 130/. per annum, alleging that that was the 
standard rent of the premises in 1914. The defendant remained in 
possession and tendered rent at the rate of 30/1. per annum, but he refused 
to pay rent at the rate of 130]. per annum. The ratéable value of the 
premises was 24]. 16s. ‘The plaintiffs claimed to recover possession of 
the premises on the ground of the defendant’s breach of obligation to 
pay rent at 130]. per annum :— 

Held, that it could not be assumed from the mere fact that a tenant 
remained in possession of premises after receiving notice from the land- 
lord of increase of rent that the tenant assented to the increase of rent, 
and that the defendant never in fact assented to the increase of his 
rent to 1301. Secondly, that in deciding what the standard rent of the 
premises was, only the rent paid by the occupying tenant on August 3, 
1914, could be taken into consideration, namely 24l., notwithstanding 
that that rent was a “‘tied-house”’ rent, and that there could not be 
added to that sum an amount which represented the larger sum which 
might have been payable if no tie existed. 


Action tried by McCardie J. 

The following statement of facts is taken from the judgment. 

“The plaintiffs, as legal mortgagees, are for the purposes 
_of the case to be treated as the owners of a public-house 
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known as the ‘ King’s Arms,’ Crich, in the County of Derby. 
They seek to recover possession of. the premises from the 
defendant who is now in occupation. The facts are not in 
dispute. They can be briefly stated. 

“In August, 1911, the plaintiffs’ predecessors in title let 
the public-house to the Chesterfield Brewery Co., Ld., upon 
a lease for five years. The lease contained no covenants as 
to the purchase of liquors. The rent was 130/. per annum. 

“In October, 1911, the Brewery Company sublet the 
premises to the defendant upon a quarterly tenancy at the 
rent of 40/. per annum. The agreement contained the usual 
‘tied-house’ clause for the purchase of liquors by the 
defendant from the Brewery Company. The rent of 401. 
was, by a later agreement, reduced to 24]. a year, and on 
August 3, 1914, this reduced rent was in force. Later on the 
rent was further reduced to 15/. per annum. 

“In August, 1916, the lease of the Brewery Company ended. 
They did not renew it. The defendant then became tenant 
to the plaintiffs at the said rent of 15/. until February, 1918, 
when a written agreement was entered into whereby the 
defendant became a quarterly tenant of the plaintiffs at the 
rent of 30/. per annum. This agreement of February, 1918, 
contained clauses whereby (inter alia) (1.) Either party 
might determine the tenancy by a quarter’s notice to quit ; 
(2.) the tenant agreed to use the premises as a public- 
house only; (3.) the landlords might re-enter for breach of 
agreement, as, for example, non-payment of rent. 

“On March 23, 1920, the plaintiffs duly gave the defendant 
notice to quit on June 24, 1920. By letter dated March 23, 
1920, the plaintiffs also gave notice to the defendant that 
“if you hold over after that date (ie., June 24, 1920) under 
the special provisions still in force your rent from that date 
will be at the rate of 1301. per annum, being the amount 
payable in respect of the premises in 1914.’ ‘The special 
provisions ’ referred to were, of course, the Rent Restrictions 
Acts. 

“On June 2, 1920, the defendant’s solicitors wrote: ‘ Per- 
haps you will be good enough to let us know your authority 
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for threatening to charge our client a rental of 130/. if he 
remains in possession after 24th June next.’ 

“On June 11, 1920, the plaintiffs replied: ‘The notice 
given to your client was to pay as from the 24th June the 
standard rent for the premises as in 1914. It may be that 
under the Rent Restriction Act that is about to be passed 
that a further increase will be permissible, but the position 
of the premises under that Act will be considered in due 
course.’ I may mention that the Rent Restriction Act of 
1920 was passed on July 2. 

“On June 12 the defendant’s solicitors wrote: ‘By what 
authority do you demand from our client the rent payable in 
1914 2’ 

“On June 16 the plaintiffs wrote: ‘Our authority to 
demand from your client the standard rent is as mortgagees 
in possession.’ 

“On June 23 the defendant’s solicitors replied: ‘We 
were already aware that you were mortgagees in possession. 
What we want to know is by what statute or otherwise you 
claim to demand a rental of 130/. in the event of our client 
holding over ?’ 

“On June 24, 1920, the plaintiffs answered : ‘ We claim to 
be entitled to increase the rent to 130]. per annum, that being 

.the standard rent on the 3rd August, 1914, as provided by 
the Increase of Rent and Mortgage Interest (War Restrictions) 
Act, 1915.’ 

““This ends the material correspondence. The defendant 
remained in possession under the Rent Restrictions Acts. 
He has always refused to pay rent at 1301. a year. He 
has admittedly tendered rent at the proper time at the 
rate of 301. a year, and he has protested against any 
greater liability. 

“On November 6 the plaintiffs issued their writ claiming 
possession of the ‘King’s Arms’ on the ground of the 
defendant’s breach of obligation to pay rent at the rate of 
1301. per annum. They also claim 32/. 10s., being one quarter’s 
rent at 130/. a year alleged to have accrued on September 29, 
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The rateable value of the licensed premises at all material 
times was 241. 16s. only. 


P. E. Sandlands for the plaintiffs. 
Ralph Thomas for the defendant. 
The arguments sufficiently appear from the judgment. 


Cur. adv. vult. 


March 10. McCarpiz J. read the following judgment : 
This action raises difficult points of practical importance on 
the law of landlord and tenant, and as to the effect of the 
Rent Restrictions Acts. [His Lordship stated the facts set 
out above and continued: ] I need only add one important 
circumstance—namely, that the rateable value of the said 
licensed house has been at all material times and still is the 
sum of 24/. 16s. only. This brought the premises within s. 2 
of the Increase of Rent and Mortgage Interest (War 
Restrictions) Act, 1915, which provides by sub-s. 2 of s. 2 that : 
“This Act shall apply to a house or a part of a house. ... 
where either the annual amount of the standard rent or 
the rateable value of the house or part of the house does not 
exceed—(a) in the case of a house situate in the metropolitan 
police district, including therein the City of London, 351. ; 
(6) in the case of a house situate in Scotland, 30/.; and (c) in 
the case of a house situate elsewhere, 26/.’’ The same fact 
brings the public-house within the existing Rent Restrictions 
Act, 1920: see s. 12, sub-s. 2, thereof. It is convenient at 
this point to cite the material part of an important clause of 
this last-named Act of 1920—namely, s. 12, sub-s. 1, which 
provides: “For the purposes of this Act, except where the 
context otherwise requires :—(a) The expression ‘ standard 
rent’ means the rent at which the dwelling house was let on 
the 3rd day of August, 1914, or, where the dwelling house 
was not let on that date, the rent at which it was last let 
before that date, or, in the case of a dwelling house which was 
first let after the said 3rd day of August, the rent at which 
it was first let.” This is a reproduction of s. 2, sub-s. 1 (a), 
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of the Act of 1915. I may state that this public-house must 
be deemed to be a dwelling house within the Increase of 
Rent (Restrictions) Acts, 1915-1919: see Epsom Grand 
Stand Association v. Clarke. (1) It must also be deemed to 
be a dwelling house within the present Increase of Rent 
(Restrictions) Act, 1920: see s. 12, sub-s. 2, proviso (ii.), and 
Waller v. Thomas. (2) 

Now it is clear that on June 24, 1920, the defendant’s 
ordinary common law tenancy came to an end. He thence- 
forward became what may be called a “statutory tenant.” 
He clearly and admittedly remained in possession in reliance 
on the Increase of Rent (Restrictions) Acts. 

The Act of 1920 provides by s. 15, sub-s. 1: ‘‘ A tenant 
who by virtue of the provisions of this Act retains possession 
of any dwelling house to which this Act applies shall, so long 
as he retains possession, observe and be entitled to the benefit 
of all the terms and conditions of the original contract of 
tenancy, so far as the same are consistent with the provisions 
of this Act, and shall be entitled to give up possession of the 
dwelling house only on giving such notice as would have been 
required under the original contract of tenancy, or, if no notice 
would have been so required, on giving not less than three 
months’ notice.” This section was considered by the Court 
of Appeal in Remon v. City of London Co. (3) In that 
case Scrutton L.J. said (4): “The object of the various 
Rent Restrictions Acts is clear. It was intended to prevent 
the tenant from having his rent raised against him, or from 
being turned out, though his tenancy by agreement had 
expired, so long as he was willing to pay the rent authorised 
by statute.” It is well to mention s. 3 of the Act of 1920, 
which provides in sub-s. 1: ‘‘ Nothing in this Aet shall be 
taken to authorise any increase of rent except in respect of a 
period during which but for this Aet the landlord would be 
entitled to obtain possession.” This section, although con- 
tained in an Act of Parliament passed after the plaintiffs had 


(1) [1919] W. N. 170; 35 Times (2) [1921] 1 K. B. 541. 
L. R. 525. (3) [1921] 1 K. B. 49. 
(4) Ibid. 57. 
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given notice to the defendant demanding an increased rent, 
illustrates and recognizes the basic rule which appears to 
underlie the earlier Acts as well as the existing Act—namely, 
that a landlord cannot increase rent merely by giving notice 
to the tenant that he requires an increased rent. He must 
first, I think, determine the existing tenancy before he can 
impose any increase on the tenant: see Connolly v. Whelan (1), 
per Samuels J. No increase can exceed the standard rent 
plus any permitted addition : see s. 1 of the Act of 1915, and 
s. 1 of the Act of 1920. 

In the present case the tenancy of the defendant was duly 
determined, and the question thus arises as to whether a 
permissible increase can be imposed after a tenancy by agree- 
ment is ended (a) only with the assent of the tenant, or 
(6) apart from assent and in pursuance of statutory powers © 
contained in the Rent Restrictions Acts. It is to be noted that 
s. 2 of the Act of 1920 (reproducing in substance the provisions 
of s. 1 of the Act of 1915) gives no express power to the landlord 
to impose in invitum an increase of rent on the tenant who 
remains in possession in reliance on the Rent Restrictions Acts. 
It refers to ‘‘ permitted increases.” But upon the whole I 
think that the Acts impliedly give the landlord power to 
make the permitted increases as against the tenant (who 
holds over as a statutory tenant), even though such statutory 
tenant does not assent thereto: see Cork Improved Dwellings 
Company v. Barry (2) (a decision on the earlier Rent 
Restrictions Acts). Before, however, he can impose such 
permitted increases in such a case the landlord must comply 
with the conditions precedent imposed by the Acts: see 
s. 1, sub-s. 1, proviso (vi.) of the Act of 1915 and s.3, sub-s. 2, 
of the Act of 1920. I will further deal with this point later. 
It must be remembered that a tenant who, after a landlord’s 
notice to quit, holds over in reliance on the Rent Restric- 
tions Acts is not liable for double value inasmuch as 
he acts upon a claim of right and not contumaciously : 
see Crook v. Whitbread. (3) Nor is he liable in such a 


(1) (1919) 54 In. L. 'T. 18. (2) [1919] 2 L R. 244, 
(3) [1919] W. N. 185. 
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case to an ordinary action for use and occupation: see the 
same authority. 

I deem it to be reasonably clear (so far as anything may be 
said to be clear upon this complicated legislation) that a 
tenant who holds over under the Acts may assent to the per- 
missible increase and become contractually bound in respect 
thereof. Such assent would not be a contracting outside the 
provisions of the Act but would be a contract within the 
provisions of the Act, and therefore the point as to freedom of 
contract which was discussed in Barton v. Fincham (1) would 
not arise. Now the assent may, I suppose, be given (a) either 
in writing, or (b) by parol, apart from any question of the 
Statute of Frauds, or (c) by conduct. 

It is argued that here the tenant assented to the increased 
rent of 1301. by remaining in possession after the notice by 
the landlord. I am unable to agree with this argument. 
Two authorities, both cited in Mr. Foa’s excellent work on 
Landlord and Tenant, 5th ed., at p. 736, were cited to me. 
The first decision was Roberts v. Hayward (2), tried before 
Best C.J. in 1828. There the landlord in giving a notice to 
quit required the tenant to pay an increased rent if he con- 
tinued in possession, and added: “If you continue to occupy 
after that day, you will be considered by me as agreeing to 
pay that rent.” The tenant continued in possession. He 
made no protest against the notice. He was absolutely silent. 
Best C.J. held that under the circumstances the tenant was 
bound to pay the increased rent. In my opinion, Best C.J. 
did not lay down any general rule of law. I think he 
merely held that upon the facts of the case the tenant assented 
to the new terms proposed by the landlord. The second 
case cited was the Scotch case of M‘Farlane v. Mitchell. (3) 
There the landlord, apparently without giving any notice 
to quit, wrote to the tenant that if he remained in possession 
his rent would be increased. The tenant protested and said 
he would not agree. The landlord then wrote that his former 
letter contained the conditions upon which the tenant would 


(1) Ante p. 291;137 Times L. R. (2) (1828) 3C. & P. 432. 
386. (3) (1900) 2 F. 901. 
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occupy the shop for the coming year. The tenant, without 
further protest, remained in possession. It was held by the 
Court of Session that the tenant was bound to pay the higher 
rent, In my view this was a finding of fact by the Court— 
namely, that the tenant must be deemed, under the circum- 
stances, to have agreed to pay the higher rent. As Lord 
Moncrieff put it (1): ‘‘ What is the fair inference? I think 
that the reasonable inference is that he agreed to the landlord’s 
terms, and that he is now bound by them.” In any event, 
this decision was one given upon a system of law substantially 
different to that prevailing in England upon the relationship 
of landlord and tenant. In the action now before me it is 
reasonably clear that the defendant never assented to the 
plaintiffs’ claim to an increased rent. On the contrary, I 
think that the effect of the letters is that he was strongly 
though impliedly protesting against the proposed increase. 
I find as a fact that the defendant never agreed that the 
rent should be increased to 1301. 

This being so, the question arises whether the plaintiffs’ 
notice of March 23, 1920, eperates to secure them the increased 
rent apart from any assent by the tenant. Neither the Act 
of 1915 (see 8. 1) nor the Act of 1920 (see s. 2) appear to deal 
with such a case as that before me. The actually contem- 
plated increases seem to be confined to such matters as expendi- 
ture on or improvement of the house, or an increase of rates, 
or fixed percentage rent increase. But as Bankes L.J. said 
in Remon’s Case (2): “‘the Court must endeavour to place 
a reasonable interpretation upon the statute, if the language 
used admits of such an interpretation.” Now the Acts appear 
to assume that although a landlord cannot raise the rent of a 
house above the standard rent, plus the permitted increases, 
yet he may at any time raise to a standard rent a rent which 
previously had been below the standard rent. There is 
nothing, so far as I can see, to prohibit such a course provided 
that due notice to determine a tenancy is given. Save as 
forbidden by the Act the ordinary powers of a landlord appear 
to remain. If therefore a landlord after due notice of claim 


(1){(1900) 2 F. 904, (2) [1921] 1 K. B. 655, 
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and after the expiration of the common law tenancy demands 
the standard rent from the statutory tenant, then I think 
that the tenant must be held liable in law to the higher rent. 
I see no other way of reconciling the statutory provisions 
with common law obligations. The clauses relating to the 
form of notice with respect to the permitted increases, as, 
for example, for increased rates, do not appear to deal with 
such a case as that before me: see s. 1, sub-s. 1, proviso (vi.) 
of the Act of 1915 and s. 3, sub-s. 2, of the Act of 1920. Here 
the landlord’s notice did not and could not comply with the 
forms required by the last cited provisions. 

Now assuming that the landlord was entitled as against the 
tenant to the standard rent as from June 24, 1920, the question 
arises, a question indeed which is involved in the points 
previously dealt with, as to what is the standard rent of 
the public-house in question. Upon the whole I come to 
the conclusion that the rent to be considered in each case 
must be the rent paid by the occupying tenant on August 3, 
1914. Here that rent was 24l. only. It is true that such 
rent was a “‘ tied-house’’ rent. But it was in fact the “rent ”’ 
agreed and payable. It was the only rent which could be 
sued for or distrained for. I do not think that I am entitled 
to add to that sum an amount which represents the larger 
sum which might have been payable had no tie existed. That 
would be a collateral consideration which I must reject. Such 
seems to be the principle of the decision of Bray J. in 
Westminster and General Properties and Investment Co. v. 
Simmons. (1) He there held that the fact that a lessor agreed 
to pay the rates did not give any right to the tenant to a 
deduction from the rent in order to ascertain the standard 
rent. This decision was approved by the Court of Appeal in 
Isaacs v. Titlebaum. (2) The point is discussed with fulness 
in the Irish case of Lawrie v. Woods. (3) See also per Lush J. 
in Mackworth v. Hellard (4), just affirmed by the Court of 
Appeal. (5) I do not think that the plaintifis can say that 


(1) [1919] W. N. 241. (3) [1920] 2 L R. 106. 
(2) [1920] W. N. 29. (4) [1920] W. N. 377. 
(5) [1921] W. N. 108. 
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the standard rent is to be fixed by the rent of 1301. payable 
by the brewers to the owners of the premises under the lease 
of August, 1911. The brewers were not the occupying tenants 
in August, 1914. Circumstances, moreover, might have 
changed greatly between August, 1911, and August, 1914. 
I may also point out that if the August, 1911, lease were taken 
as the test it would follow that a long lease to the brewers 
by the owners in 1891 and continuing in August, 1914, might 
(if it had existed) have equally been put forward as the 
test. I respectfully hope and think that my ruling on the 
above point is consistent with the decision of the Divisional 
Court in Lord Hylton v. Heal.(1) The result therefore is that the 
defendant’s landlords were not entitled to raise the defendant’s 
rent to 130/., and their notice of March 23, 1920, to that effect 
was of no validity. Even if the tenant had agreed to pay such 
rent the agreement would have been void under the Acts. 
Since writing the above judgment, which has involved 
the consideration of several difficult and doubtful points, my 
attention has been called by counsel for the defendant to 
8. 12, sub-s. 1 (a), of the Rent Restrictions Act, 1920, which 
deals with the definition of standard rent. Neither counsel 
called my attention to such words during their arguments 
before me. The proviso to that subhead (a) is this: ‘‘ Pro- 
vided that, in the case of any dwelling house let at a 
progressive rent payable under a tenancy agreement or lease, 
the maximum rent payable under such tenancy agreement 
or lease shall be the standard rent; and, where at the date 
by reference to which the standard rent is calculated, the 
rent was less than the rateable value the rateable value at 
that date shall be the standard rent.” If the words just 
cited from s. 12, sub-s. 1 (a), relate only to a case of progressive 
rent they would not, of course, apply to the action before me. 
But upon the whole I think that such proviso deals firstly 
with the case of a progressive rent, and secondly and separately 
with the case where at the date by reference to which the 
standard rent is calculated the rent was less than the rateable 
value. If so, then my view in favour of the defendant can be 


(1) Ante p. 438. 
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rested on an additional ground. For here on August 3, 1914, 
the rent was only 241., whilst the rateable value was 24l. 16s. 
Hence it follows that the standard rent of the public-house 
cannot. be more than 241. 16s. The fact that the landlords’ 
notice of March 23, 1920, was before the passing on July 2, 
1920, of the existing Rent Restrictions Act does not seem 
to be material. The defendant has here tendered all and 
more than all the rent lawfully due from him. He has there- 
fore committed no breach of obligation falling within s. 5 of 
the Act of 1920. 

For the above reasons there must be judgment for the 
defendant. 


Judgment for defendant. 


Solicitors for plaintiffs : Stevens, Son & Parkes. 
Solicitors for defendant : Gibson & Weldon, for Pym & Pym, 


Belper. 
R.F.S. 


BARNETT v. COHEN anp OrueErs. 
(1920. B. 123] 


Damages—Negligence—Action under Lord Campbells Act—Death of Son 
four years old—Pecumiary Loss necessary to establish Cause of Action— 
Depositions and Verdict at Coroner's Inquest—Admuissibility as Bvidence— 
Fatal Accidents Act, 1846 (9 d: 10 Vict. c. 93), ss. 1, 2. 


The depositions of the evidence given in a coroner’s inquisition together 
with the verdict and rider of the jury are not admissible in evidence in 
an action under Lord Campbell’s Act, 1846, as proof of the defendant’s 
negligence. 

Bird v. Keep [1918] 2 K. B. 692, and Calmenson v. Merchants’ Ware- 
housing Co. [1921] W. N. 59, followed. 

In an action under Lord Campbell’s Act it is not sufficient for the 
plaintiff to prove that he has lost by the death of the deceased a mere 
speculative possibility of pecuniary benefit; in order to succeed it is 
necessary for him to show that he has lost a reasonable probability of 
pecuniary advantage. 


Action tried before McCardie J. 
The plaintiff sued under Lord Campbell’s Act, 1846, as the 
personal representative of his infant son, Sidney Barnett, to 
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recover damages for the death of his son from injuries received 
by the negligence of the defendants and their servants. The 
plaintiff brought the action for his own benefit. 

The following statement of facts is taken from the judgment : 
“On Dec. 24, 1919, the child, Sidney Barnett, was 
walking along the pavement in Whitechapel Road. The 
defendants’ servants were unloading long and heavy poles 
from a van which was drawn up by the kerb of the horseway. 
Two of the defendants’ men took one of the poles, which 
was about 35 feet long and weighed about 5 cwt. One held 
the butt end of the pole on his shoulder, the second man 
held the other end of the pole on his arm. In order to get 
the pole through the gateway it was necessary for one of the 
men to wheel round and thus allow it, or cause it, to project 
temporarily into the horseway. Whilst it was so projecting 
a horse and cart came along. The driver failed to notice 
the pole, and his van struck it, thereby knocking it out of 
the hold of the defendants’ two servants. As the pole fell 
to the ground it struck the plaintiff's child, who was just 
under it, and seriously crushed him. He died almost at 
once.” The boy was at the date of his death just under 
four years of age and lived with the plaintiff. 

Later in his judgment McCardie J. found the following 
facts in considering the question of damages: ‘‘ The deceased 
child was a bright and healthy boy. He had gone to school 
when only two years of age. The plaintiff (his father) has 
two other children, both boys, aged 9 and 13. The plaintiff 
is a retail and wholesale trading engineer. He has a good 
business. He makes about 1000]. a year. His age is 40. 
His health is not good ; he suffers from nerves and a dilated 
heart. His wife is 33; her health is defective. The plaintiff 
meant to give the deceased child a good education; to send 
him to an ordinary school till about 14 years old, then to 
a secondary school, and then, perhaps, to a university.” 

An inquest was held before the coroner and a common 
jury on December 31, 1919, when a substantial amount of 
evidence was given. The jury returned a verdict of accidental 
death, but added the following rider: “The jury are of 
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opinion that there should have been more careful outlook 
and supervision of such a dangerous operation.” 

The plaintiff claimed as damages in addition to the loss 
of the reasonable expectation of pecuniary benefit from the 
deceased boy if he had lived, the expenses connected with 
burial of his son, also the expenses which he incurred, being 
a Jew, in employing a watcher upon the body of his dead 
child, and also his loss through having to abstain from business 
for a space of time after the death. 

The defendants by their defence denied that the plaintiff 
had sustained any pecuniary loss by reason of the death of 
his son, and said that the action was not maintainable. They 
paid into Court 10/. with a denial of liability. 

At the trial the plaintiff’s counsel tendered as evidence of 
the defendants’ negligence the depositions of the evidence 
given at the coroner’s inquest together with the verdict and 
rider of the jury.- The admissibility of this evidence was 
disputed on behalf of the defendants, but it was admitted 
by McCardie J. de bene esse. 

Eventually, however, evidence was called on behalf of the 
plaintiff which in the opinion of McCardie J. proved that 
the defendants had been guilty of negligence causing the 
death of the plaintiff’s son. 


Hawkin for the plaintiff. The depositions and the verdict 
of the jury at the coroner’s inquest are admissible as evidence 
at this trial under Order 37, r. 3, notice having been 
given to the defendants that application to read that evidence 
would be made to the Court on the trial of the action. 

T. Scanlan and Montague Berryman for the defendants. 
The depositions of evidence taken at the inquest before the 
coroner and the verdict and rider of the jury are not admissible 
as evidence in these proceedings. In Calmenson v. Merchants’ 
Warehousing Co. (1), Lord Dunedin pointed out that the 
object of an inquiry before a coroner is not to fix respon- 
sibility upon anyone, and that the expression of opinion of 
a coroner’s jury, even if it touches the question of 


(1) [1921] W. N. 59. 
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responsibility, cannot be made evidence by any admission, 


“and he stated that to put in the evidence as a whole was a 


highly objectionable proceeding : see also Halsbury’s Laws of 
England, vol. 8, title “‘ Coroners ” (Inquests), p. 291, par. 665. 

[McCarpiz J. The Court of Appeal held in Bird v. Keep (1) 
that neither the record of the coroner’s inquisition nor the 
certificate of death was admissible as evidence of the cause 
of death in an application for an award under the Workmen’s 
Compensation Act, 1906.] 

Order 37, r. 3, does not make anything admissible in 
evidence which would not be admissible but for that Order. 
Order 37, r. 18, provides that depositions shall not be 
given in evidence without the consent of the party against 
whom the same be offered or by leave of the Court or judge. 

A plaintiff in order to succeed in an action under Lord 
Campbell’s Act, 1846, must prove that he has lost some 
pecuniary benefit or some reasonable prospect of pecuniary 
benefit by the death of the deceased: Bramall v. Lees (2) ; 
Duckworth v. Johnson (3); Taff Vale Ry. Co. v. Jenkins. (4) 
A bare chance of receiving pecuniary help is, however, too 
remote a head of damage upon which to found the action: 
Stumpson v. Wood (5); Harrison v. London & North Western 
Ry. Co. (6); Halsbury, Laws of England, vol. 21, title 
“‘ Negligence,” p. 459, par. 777. There is no evidence that the 
plaintiff had a reasonable expectation of pecuniary benefit 
from the continuance of the life of the deceased. The dead 
boy would have been a source of expenditure to the plaintiff 
in respect of his maintenance and education for at least ten 
years and probably longer. During that period the boy 
would have been subject to the possibility of disease, accident, 
and death. Further, the question as to the expectation of 
the life of the plaintiff himself must also be taken into account : 
see per Bray J. in Price v. Glynea and Castle Coal Co. (7) 
In any event the plaintiff is not entitled to recover in respect 


(1) [1918] 2K. B. 692. (4) [1913] A.C. 1. 
(2) (1857) 29 L. T. (O. 8.) 111. (5) (1888) 57 L. J. (Q. B.) 484. 
(3) (1859) 29 L. J. (Ex.) 25; 4 H.& (6) (1885) Cab. & El. 540. 
N. 653. (7) (1915) 9 B. W. C. C. 188, 198. 
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of the funeral expenses: Clark v. London General Omnibus 
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business which he incurred through complying with his 
religious duties as a Jew. ; 

Hawkin in reply. The plaintiff is entitled to recover 
damages for the death of his boy through the defendants’ 
negligence. Although he was only four years old, he was an 
exceedingly bright lad, and the plaintiff had a reasonable 
prospect of deriving pecuniary gain if he had lived. Bramall 
v. Lees (2) is a strong authority in favour of the plaintiff, 
because the boy in that case had never earned anything. 
In Condon v. Great Southern & Western Ry. Co. (3) 
damages were recovered for the death of a boy who had 
never earned any wages, and it was held that the probability 
that he would have devoted part of his earnings to his mother’s 
support was evidence on the question of damages. In 
Hetherington v. North Eastern Ry. Co. (4) damages were 
also recovered by a father for the death of a son who had 
contributed to his support some five or six years previously 
but had not done so since. [Holleran v. Bagnell (5) was also 
cited. ] 

Cur. adv. vult. 


April 8. McCarpiz J. read the following judgment. This 
action is brought by the plaintiff under Lord Campbell’s Act, 
1846, to recover damages for the death of his son Sidney 
through the negligence of the defendants. He sues as legal 
personal representative and states that he brings the suit 
for his own benefit. The child was killed in December, 1919. 
He was then just under four years of age. He lived with 
the plaintiff. 

The case is of legal interest for two distinct reasons. In 
the first place it raises a question as to the admissibility in 
evidence of the testimony given before, and the verdict of, 
a coroner’s jury. In the second place it raises a question 


(1) [1906] 2 K. B. 648. (3) (1865) 16 Ir. C. L. Rep. 415. 
(2) (1857) 29 L. T. (0. 8.) 111. (4) (1882) 9 Q. B. D. 160. 
(5) (1879) 6 L. R. Ir. 333. 


Vv. 
COHEN. 


466 


1921 


v. 
CoHEN. 
McCardie J. 


BARNETT 


KING’S BENCH DIVISION. {1921} 


as to the proof of damage required under Lord Campbell’s 
Act. 

The facts as to the death can be stated very briefly. [His 
Lordship read the facts set out above and continued :] Hence 
the plaintifi’s action against the defendants for the negligence 
of their servants. Such are the undisputed facts. The other 
brief facts I will state later. To the circumstances already 
stated Mr. Hawkin claimed to add as admissible testimony 
(1.) the evidence before the coroner on December 31, 1919, 
and (2.) the verdict and rider of the coroner’s jury. A sub- 
stantial amount of evidence (which I need not detail) was. 
given in the coroner’s court. The verdict was accidental 
death. The rider was this: ‘“‘ The jury are of opinion that 
there should have been more careful outlook and supervision 
of such a dangerous operation.” This, I think, was (in 
substance) a finding of negligence against the defendants. 
Mr. Hawkin claims that I should act on that finding. Mr. 
Scanlan, for the defendants, vigorously argues that I should 
reject in toto the evidence, verdict, and rider or finding before 
the coroner. Both counsel asked that I should give a definite 
ruling on the question inasmuch as uncertainty prevails in 
the profession as to the law. 

I cannot myself think that the matter admits of any real 
doubt at the present day. It is well, however, to deal clearly 
with the point so far as it concerns civil causes. In former 
days a measure of confusion existed as to the effect of pro- 
ceedings before a coroner: see Phipson on Evidence, 5th ed., 
p. 336. The distinction between judgments as to status 
or judgments in rem on the one hand and judgments or findings 
of a different nature was not fully or clearly appreciated : 
see Taylor on Evidence, 11th ed., s. 1674. I need not analyse 
the question now, for the whole subject is illuminated by 
the judgments of the Court of Appeal in Bird v. Keep. (1) 
There a question arose under the Workmen’s Compensation 
Act, 1906. It was held by the Court that the record of the 
coroner’s inquisition was not admissible as evidence of the 
cause of death. The relevant decisions were carefully 


(1) [1918] 2 K. B. 692. 


2K. B. KING’S BENCH DIVISION. 


examined by Swinfen Eady M.R. and Bankes L.J. and the 
principles involved were considered. The argument of Mr. A. 
Powell K.C. for the applicant may be taken as representing 
_ the submission of Mr. Hawkin in the present case. It was 
pointed out by Swinfen Eady M.R. that at different periods 
of our legal history different views have existed on the position. 
The effect of the judgment of Swinfen Eady M.R. is thus 
put (1): “I am of opinion that the result of an investigation 
conducted by the coroner, however valuable for certain 
purposes, cannot in law be treated as prima facie evidence 
against any person of the facts found by the jury.” This 
case of Bird v. Keep (2) is not perhaps as widely known as 
may be wished. That the view of the Court of Appeal in 
' Bird v. Keep (2) may be treated as authoritative seems to 
be clear from the opinions expressed in the House of Lords 
in Calmenson v. Merchants’ Warehousing Co. (3), reported 
only in the Weekly Notes. There Lord Dunedin (with the 
concurrence of Lord Shaw) deprecated reliance in an action 
under Lord Campbell’s Act upon the proceedings before the 
coroner. He said this: “The primary object of an inquiry 
before a coroner is not to fix responsibility on anyone; the 
parties to the action at law are not necessarily represented 
at the inquest, and attention is not directed by examination 
and cross-examination to many points which may be of 
importance in the action. The expression of opinion of the 
coroner’s jury, even if it touches the question of responsibility, 


cannot be made evidence in the action by any admission.’ 


Evidence given at an inquest may legitimately be used for 
the purposes of cross-examination of a witness at the trial.” 
Such are the two guiding authorities. I therefore reject 
wholly in the present case the evidence, verdict, and rider 
in the proceedings before the coroner. I should mention 
that Mr. Hawkin for the plaintiff sought to rely on Order 37, 
r. 3, which provides that ‘‘an order to read evidence taken 
in another cause or {matter shall not be necessary, but 
such evidence may, saving all just exceptions, be read on 


(1) [1918] 2 K. B. 699. (2) Ibid. 692. 
(3) [1921] W. N. 59. 
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ex parte applications by leave of the Court or a judge, 
to be obtained at the time of making any such application, 
and in any other case upon the party desiring to use such 
evidence giving two days’ previous notice to the other parties 
of his intention to read such evidence.” In my view that 
rule of Court does not assist the plaintiff. In the first place 
it relates to evidence only and not to verdicts or judgments. 
Secondly, it does not alter the laws of evidence. As Lord 
Esher M.R. put it in Printing Telegraph, etc., Co. v. Drucker (1) : 
‘The rule does not make that evidence which is not by law 
evidence.” The conditions under which advantage can be 
taken of Order 37, r. 3, are shown by the case just cited 
and by such decisions as Morgan v. Nicholl (2), In re De 
Burgho’s Estate (3), and Llanover v. Homfray. (4) See the 
notes to Order 37, r. 3, in the Yearly Practice of the 
Supreme Court, 1921. 

I must therefore form an independent opinion as to whether 
the defendants were guilty of negligence causing the death 
of the plaintiff’s son. In my view such negligence is estab- 
lished. A considerable body of evidence was called before 
me at the trial. I need not detail it. On that evidence I 
am satisfied that the defendants were negligent in several 
respects. First, they failed to exercise proper supervision 
over the unloading of the poles. Secondly, they failed to 
warn approaching traffic of the projection of the poles into 
the horseway. Thirdly, they failed to warn foot passengers 
on the pavement of the danger of a falling pole ; and fourthly, 
the two servants of the defendants ought not to have allowed 
the pole in question. to project into the roadway just as a 
horse and cart were approaching. I therefore find that the 
death of the plaintiff's son was due to the defendants’ 
negligence. 

This finding gives rise to the second question—namely, Has 
the plaintiff proved the pecuniary loss requisite to establish 
a cause of action? This point was well and fully argued 
by counsel. I need only state a few relevant facts. [His 


(1) [1894] 2 Q. B. 801, 803. (3) [1896] 1 L. R. 274. 
(2) (1866) L. R.2C. P. 117. (4) (1881) 19 Ch. D. 224. 
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son, who at four years of age is now dead. 

Now the directly material words in s. 2 of Lord Campbell’s 
Act, 1846, are these: ‘(In every such action the jury may 
give such damages as they may think proportioned to the 
injury resulting from such death to the parties respectively 
for whom and for whose benefit such action shall be brought.” 
These words are but rarely cited in the decisions, but it is 
essential to recall them if those decisions are to be understood. 
Lord Campbell’s Act created a wholly new cause of action 
with a novel body of features as to damages: see Pollock on 
Torts, llth ed., pp. 66 and 68. Nothing can be given by 
way of solatium for the injured feelings of the relatives : 
see Blake v. Midland Ry. Co.(1) All that can be dealt 
with or assessed is pecuniary loss: see Blake’s Case (1) and 
Beven on Negligence, 3rd ed., pp. 184, 185. I need not 
consider the cases where a wife sues for the death of her 
husband or a child for the death of its father. Here the 
father sues for the death of his infant child. Now at one 
time it was thought that a father would fail in his action 
unless he gave proof of pecuniary advantage in actual exist- 
ence prior to or at the time of the death of the child: see 
e.g. Holleran v. Bagnell. (2) In that case the child was seven 
years of age. She rendered some slight household services. 
Morris C.J. said that there was no instance of an action for 
loss caused to a plaintiff by the death of a person of such a 
tender age. He added: “ There should be distinct evidence 
of pecuniary advantage in existence prior to or at the time 
of the death.’ This latter remark of Lord Morris (then 
Morris C.J.) has, however, been nullified by the opinion of the 
House of Lords in Taff Vale Ry. Co. v. Jenkins (3), where 
the dead child was a girl aged sixteen. There Lord Haldane 
said (4): ‘‘ The basis is not what has been called solatium, 


(1) (1852) 18 Q. B. 93. (3) [1913] A. C. 1. 
(2) 6L. R. Ir. 333. (4) Ibid. 4. 
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that is to say, damages given for injured feelings or on the 
ground of sentiment, but damages based on compensation 
for a pecuniary loss. But then loss may be prospective, 
and it is quite clear that prospective loss may be taken into 
account. It has been said that this is qualified by the 
proposition that the child must be shown to have been earning 
something before any damages can be assessed. I know of 
no foundation in principle for that proposition either in the 
statute or in any doctrine of law which is applicable; nor 
do I think it is really established by the authorities when 
you examine them.” Later Lord Haldane said(1): “I 
have already indicated that in my view the real question is 
that which Willes J. defines in one of the cases quoted to 
us, Dalion v. South Eastern Ry. Co.(2): ‘Aye or No, 
was there a reasonable expectation of pecuniary advantage 2?’ ”’ 
The House of Lords affirmed the verdict of the jury for 
75l. damages. 

Now this question of reasonable expectation of pecuniary 
advantage seems to me to be a mixed question of fact and 
law. Mere difficulty in assessing damages should not bar 
a plaintiff from recovering: see the principle involved in 
Chaplin v. Hicks. (3) But, on the other hand, I think that 
the plaintiff must adduce such evidence as affords the judge 
a reasonable basis on which to infer that pecuniary damage 
has been inflicted on the plaintiff. Such a basis was held 
to exist in Bramall v. Lees (4), where the father secured a 
verdict for 15/1. before Crompton J. and a jury, although the 
child was only twelve years old, was earning nothing, and was 
at the time of its death pecuniarily a burden to its parents. 
Apparently the verdict was based on the ground that in 
the course of a year or two the child would have earned wages 
at a factory near its father’s home. A rule nisi for a new 
trial was granted by the Exchequer Court, but was not, I 
gather, further pursued. 

In Duckworth v. Johnson (5) the father gained a verdict for 


(1) [1913] A.C. 6. (3) [1911] 2 K. B. 786. 
(2) (1858) 4 C. B. (N. S.) 296. (4) 29L. 7. (0. 8.) 111. 


(5) 4H. & N. 653. 
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201. for the death of his son aged fourteen who had when twelve 
years old earned 4s. a week in a painter’s shop. In discharging 
the rule nisi for a new trial Pollock C.B. said (1): “ My 
opinion is that, looking at the Act of Parliament, if there 
was no damage the action is not maintainable. It appears 
to me that it was intended by the Act to give compensation 
for damage sustained, and not to enable persons to sue in 
respect of some imaginary damage, and so punish those 
who are guilty of negligence by making them pay costs.” 
The Court, however, felt that there was just enough evidence 
there to support the verdict. The matter was put somewhat 
vaguely by Watson B. in the course of his judgment when 
he said “‘ there must be some evidence of a prospect of benefit.”’ 
I think that the only way to distinguish between the cases 
where the plaintiff has failed from the cases where he has 
succeeded is to say that in the former there is a mere specu- 
lative possibility of benefit, whereas in the latter there is a 
reasonable probability of pecuniary advantage. The latter 
is assessable. The former is non-assessable. This test, 
though necessarily loose, seems to be the only one to apply. 
The plaintiff, a widow, failed in Stimpson v. Wood (2) because, 
as I read the decision of Manisty and Stephen JJ., there 
was nothing more than a mere possibility of loss upon the 
facts of the case. So, too, in Harrison v. London & North 
Western Ry. (3) the plaintiff, a husband, was also defeated 
because he failed to prove anything more than a possibility 
of loss through the death of his wife. As Lopes J. said (4) : 
*‘T must take into account all the circumstances of the case, 
and all the contingencies and uncertainties that arise.” 
The case which might appear to go nearest in favour of 
the present plaintiff is Wolfe v. Great Northern Ry. Co. (5), 
where the plaintiff, a telegraph clerk, obtained a verdict for 
1501. for the death of his daughter, aged ten, who helped her 
parents in the house and who, moreover, was of such excep- 
tional value in that way as to enable them to dispense with 


(1) 4H. & N. 657. (3) Cab. & Bl. 540. 
(2) 59 L. T. (N. 8.) 218. (4) Ibid. 541. 
(5) (1890) 26 L. R. Ir. 548. 
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a servant. The Irish Court of Appeal held that there was 
evidence which justified the jury in the conclusion that the 
services of the deceased were of a pecuniary value exceeding 
the cost of her maintenance and education. The verdict, 
however, was reduced to 50/1. The facts in that case were 
exceptional as to the value of the child. 

In the present action the plaintiff has not satisfied me that 
he had a reasonable expectation of pecuniary benefit. His 
child was under four years old. The boy was subject to all 
the risks of illness, disease, accident and death. His education 
and upkeep would have been a substantial burden to the 
plaintiff for many years if he had lived. He might or might 
not have turned out a useful young man. He would have 
earned nothing till about sixteen years of age. He might 
never have aided his father at all. He might have proved a 
mere expense. I cannot adequately speculate one way or the 
other. In any event he would scarcely have been expected 
to contribute to the father’s income, for the plaintiff even 
now possesses 1000]. a year by his business and may increase 
it further, nor could the son have been expected to aid in 
domestic service. The whole matter is beset with doubts, 
contingencies, and uncertainties. Equally uncertain, too, is 
the life of the plaintiff himself in view of his poor health. 
He might or might not have survived his son. That is a 
point for consideration, for, as was pointed out by Bray J., 
when sitting in the Court of Appeal, in Price v. Glynea and 
Castle Coal Co.(1): ‘‘ Where a claim is made under 
Lord Campbell’s Act, as it is here, it is not only a question 
of the expectation of life of the deceased man, but there is 
also a question of the expectation of the life of the claimant.”’ 
Upon the facts of this case the plaintiff has not proved damage 
either actual or prospective. His claim is pressed to 
extinction by the weight of multiplied contingencies. The 
action therefore fails. . 

Even if I had awarded damages they would not have 
exceeded the 101. paid into Court by the defendants with a 
denial of liability. The suggested heads of damage, other 

(1) 9 B. W. C. C. 188, 198. 
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than the one I have above dealt with, are clearly invalid. 
The burial expenses are not recoverable: see Clark v. London 
General Omnibus Co.(1) Upon the same principle I am 
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plaintiff, in deference to his religious duties as a Jew, in pro- 
curing a watcher upon the body of his dead child, or the 
loss he was put to through the like duties in abstaining from 
business labours for a space of time after the death. I 
sympathise with the plaintiff in the loss of his child, but I 
am bound in law to give judgment for the defendants. 


Judgment for defendants. 


Solicitors for plaintiff : Sawnders, Sobell & Co. 
Solicitor for defendants: F. J. Berryman. 


THE KING v. GRAHAM CAMPBELL. 
Ex parte AHMED HAMID MOUSSA. 


Justices—A ppeal—Sentence of One Month’s Imprisonment—Recommendation 
for Deportation—Alien—Failure of Egyptian to register Change of Address— 
Ambiguous Plea—Right of Appeal—Metropolitan Police Courts Act, 1839 
(2 & 3 Vict. c. 71), s. 50—Summary Jurisdiction Act, 1879 (42 & 43 
Vict. c. 49), 8. 19—Criminal Justice Administration Act, 1914 (4 & 5 
Geo. 5, c. 58), s. 37. 


Sect. 50 of the Metropolitan Police Courts Act, 1839, gives a right of 
appeal to Quarter Sessions from a summary conviction where “the 
penalty adjudged shal] be imprisonment for any time more than one 
calendar month ”’ :— 

Held, that where a person is convicted summarily and the magistrate 
sentences him to imprisonment for one month and recommends the 
making of an order for his deportation, that recommendation is not part 
of the “ penalty adjudged ” within s. 50. In such a case, therefore, the 
person convicted has no right of appeal under the section. 

The applicant was charged under the Aliens Order, 1920, with, being 
an alien, having failed to notify his change of address. When before the 
magistrate he was asked “Are you an Egyptian?” to which he 
answered ‘‘ Yes.” He was then asked ‘Did you tell the registration 


(1) [1906] 2 K. B. 648. 
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officer that you intended to change your residence, and tell him when 
and where you were going ?”” to which he answered “ No.” Thereupon 
the magistrate entered a plea of guilty and sentenced the applicant 
to imprisonment for one month and recommended the making of a 
deportation order against him. 

Held (Avory J. dissenting), that the applicant had not pleaded guilty 
or admitted the truth of the charge within s. 19 of the Summary Juris- 
diction Act. 1879, or s. 37 of the Criminal Justice Administration Act, 
1914, and, therefore, that he had a right of appeal to Quarter Sessions 
by virtue of those sections. 


Rute Nist for a mandamus directed to Mr. Graham Campbell, 
one of the metropolitan police magistrates, to show cause why 
he should not take the recognizances of the applicant Ahmed 
Hamid Moussa and his sureties upon his appeal against a 
conviction. 

On March 14, 1921, the applicant was charged under para. 6 
(1.) (c) of the Aliens Order, 1920, with, being an alien, having 
failed to notify to the registration officer of the district in which 
he resided particulars as to the date on which his residence 
was to be changed, and to his intended place of residence, he 
being, on or about March 12, 1921, about to change his 
residence. At the hearing, the applicant having been asked 
if he wished to be tried by a jury or by the magistrate, and 
having replied that he desired to be tried by the magistrate, 
the Clerk, in accordance with the practice of the Court in taking 
pleas from foreigners who frequently do not understand the 
expression “‘ plead guilty,” said to the applicant ‘“‘ Are you 
an Egyptian ?”’ to which he answered “ Yes.”’ He was then 
asked “‘ Did you tell the registration officer that you intended 
to change your residence, and tell him when and where you 
were going ?”’ to which the applicant answered “‘ No.’”’ There- 
upon the magistrate entered a plea of guilty, and after hearing 
the registration officer and the applicant’s statement in miti- 
gation of the offence and his admission that he had been 
previously convicted of a like offence, the magistrate con- 
victed the applicant, sentenced him to imprisonment for one 
month without hard labour, and recommended the making 
of a deportation order. 

On March 21 notice of appeal against the conviction was 
served, and on March 22 application was made by counsel to 
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the magistrate to take the recognizances of the applicant 
and his sureties. Counsel contended that an Egyptian was 
a British subject, and that therefore the applicant’s admission 
of his nationality did not constitute an admission of the 
offence which could only be committed by an alien. The 
magistrate declined to hold that an Egyptian was not an 
alien ; he had, as he said, already, by the conviction, decided 
the contrary. He therefore declined to take the recognizances, 
being of opinion that there was no right of appeal under s. 19 
of the Summary Jurisdiction Act, 1879, or s. 37 of the Criminal 
Justice Administration Act, 1914, because the applicant had 
admitted the truth of the charge, or under s. 50 of the Metro- 
politan Police Courts Act, 1839, because the penalty adjudged 
was not imprisonment for more than one calendar month. 

This rule was then obtained, the grounds being that the 
sentence and recommendation for deportation constituted a 
penalty exceeding a penalty of imprisonment for one calendar 
month; that an Egyptian was not an alien; that the 
applicant’s answers to the magistrate did not constitute a 
plea of guilty or an admission of the truth of the charge ; 
and that the applicant had a right of appeal under s. 19 of 
the Summary Jurisdiction Act, 1879, or s. 37 of the Criminal 
Justice Administration Act, 1914. 

On the return to the rule the following certificate from 
the Foreign Office was read :— 

‘“‘ By the authority of the Secretary of State for Foreign 
Affairs, I certify that in virtue of the protectorate declared 
over Egypt by His Majesty’s Government on December 18, 
1914, His Majesty’s diplomatic and consular officers afford 
protection to Egyptians, but the existence of the protectorate 
does not make Egyptians British subjects. 

“‘ (Signed) Eyre A. Crowe, 

‘‘ Permanent Under-Secretary of State for Foreign Affairs.” 

Sir Gordon Hewart A.-G. and G.A.H. Branson showed cause. 
The magistrate was right in refusing to take the recognizances. 
The burden of proving that he was not an alien lay upon 
' the applicant: Aliens Restriction Act, 1914, s. 1, sub-s. 4, 
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and he failed to discharge this onus. He is an Egyptian and 
does not come within any of the categories of those who can 
claim British nationality. The Foreign Office certificate 
shows that he is not a British subject. That being so, the 
admission by the applicant that he was an Egyptian and that 
he had not notified the registration officer of his change of 
address was an admission of the truth of the charge against 
him within s. 19 of the Summary Jurisdiction Act, 1879, and 
s. 37 of the Criminal Justice Administration Act, 1914, so as 
to take away the right of appeal. Nor has he any right of 
appeal under s. 50 of the Metropolitan Police Courts Act, 1839. 
By that section an appeal to Quarter Sessions is given (inter 
alia) where “the penalty adjudged shall be imprisonment 
for any time more than one calendar month.” In this case 
the penalty adjudged was not more than one calendar month, 
the recommendation by the magistrate for the applicant’s 
deportation being no part of the “ penalty adjudged”; nor 
is the detention of an alien under para. 12 (4.) of the Aliens 
Order, 1920, till he can be placed on a ship about to leave the 
United Kingdom, part of the “penalty adjudged.” It is true 
that in the Criminal Appeal Act, 1907, the expression “‘ sen- 
tence’ includes “any recommendation of the Court as to 
the making of an expulsion order in the case of a person 
convicted,” but it required the special provision of s. 21 to 
bring a deportation order within the expression “ sentence,”’ 
for the purposes of that statute. 

Holman Gregory K.C. and J. D. Casswell in support of the 
rule. The recommendation for the deportation of the 
applicant was part of the “ penalty adjudged’ within s. 50 
of the Act of 1839. This is clear from the provisions of the 
Aliens Order, 1920, for by para. 12 (7.) it is provided that 
“‘ where any case in which a Court has made a recommendation 
for deportation is brought by way of appeal against con- 
viction or sentence before any higher Court, and that Court 
certifies to the Secretary of State that it does not concur in 
the recommendation, such recommendation shall be of no 
effect.” The recommendation being thus part of the “penalty 
adjudged,” the applicant has a right of appeal. Further, he 
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has a right of appeal under s. 19 of the Summary Jurisdiction 
Act, 1879, and s. 37 of the Criminal Justice Administration 
Act, 1914. Those sections entitle a person aggrieved to appeal 
if he “did not plead guilty, or admit the truth of the infor- 
mation.” It cannot be said that the applicant admitted the 
truth of the information. He was charged, “ being an alien,” 
with having failed to notify his change of address. He did 
not admit, and never intended to admit, being an alien. He 
said he was an Egyptian and desired to contend that, as such, 
he was not an alien, and he is entitled to have that question 
considered by Quarter Sessions on his appeal. 
[They cited Harris v. Cooke. (1) ] 


Avory J. In my opinion this rule should be discharged. 
The question is whether the magistrate should be ordered to 
take the recognizance of the applicant with the view to an 
appeal to Quarter Sessions. The magistrate cannot be ordered 
by this Court to take the recognizance unless the applicant 
has established that he has a right to appeal to Quarter Sessions. 
In order to show that he must bring himself within s. 19 of 
the Summary Jurisdiction Act, 1879, or s. 37 of the Criminal 
Justice Administration Act, 1914, or s. 50 of the Metropolitan 
Police Courts Act, 1839. To bring himself within s. 19 of 
the Act of 1879 or s. 37 of the Act of 1914, he must for this 
purpose satisfy this Court that he did not plead guilty or 
admit the truth of the charge; and to bring himself within 
s. 50 of the Act of 1839 he must satisfy us that the penalty 
adjudged was imprisonment for any time more than one 
calendar month. Mr. Gregory has contended that the appli- 
cant had brought himself within all those sections on the 
ground that he did not admit the truth of the charge, and, 
further, that the penalty adjudged was in fact more than 
imprisonment for one calendar month. 

Upon the first point there is a difference of opinion in this 
Court. In my view the applicant did admit the truth of the 
charge. For the purposes of this application he must be 
taken to be an Egyptian subject. It follows, therefore, in 

(1) [1918] W. N. 317; 83 J. P. 72. 
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my opinion, that he is an alien. He was charged with, being 
an alien, failing to notify to the registration officer particulars 
of his change of address. He is a man who had already been 
convicted under the Aliens Order, 1920. We are informed 
that he is an educated man who understands English per- 
fectly, and he knew quite well what the nature of the charge 
against him was on this occasion. The applicant being a 
foreigner, the course usually adopted in such cases was followed, 
and instead of being asked “Do you plead guilty or not 
guilty ?”’ was asked ‘‘ Are you an Egyptian?” To which 
he replied ‘“‘ Yes.” He then admitted that he had failed to 
notify the registration officer the particulars as to his change 
of address. It appears to me that there was nothing 
more that could be admitted by the applicant to constitute 
the commission of this offence. The moment the applicant 
admitted that he was an Egyptian he admitted that he was 
an alien, and having admitted that, and, further, that he 
had failed to notify the registration officer, he was admitting 
the truth of the charge against him. It is suggested that 
he ought to have been asked, “‘ Are you an alien?” or “‘ Do 
you admit that you are an alien?” If he had been asked 
that and said “ Yes,” I can quite understand an argument 
being advanced that he did not admit the truth of the charge, 
because he might have been mistaken as to his view of the 
law as to what constitutes an alien. But the moment the 
applicant admitted that he was an Egyptian it was for the 
magistrate to determine as a matter of law and of common 
sense whether an Egyptian is an alien. The magistrate could 
not determine otherwise than he did that an Egyptian is an 
alien. Therefore, in my opinion, the applicant had no right 
of appeal under either s. 19 of the Act of 1879 or s. 37 of tne 
Act of 1914. 

I am also of opinion that the applicant had no right of 
appeal under s. 50 of the Act of 1839. The question is, is 
this a case in which the “ penalty adjudged ” was imprison- 
ment for any time more than one calendar month? It is 
true that in addition to the adjudication of the penalty 
of imprisonment for one month the magistrate made a 
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recommendation to the Home Secretary that the applicant 
should be deported, and Mr. Gregory has based an argument — 
upon para. 12 (7.) of the Aliens Order, 1920, which provides 
that where a Court has made a recommendation for deportation 
and there is an appeal to a higher Court, that Court may 
certify to the Secretary of State that it does not concur in 
that recommendation, and thereupon it has no effect. That, 
however, has no bearing upon the question whether in fact 
in this case the penalty adjudged was imprisonment for more 
than one calendar month. There was, in my opinion, no 
adjudication of any penalty beyond that of imprisonment 
for one month; and the recommendation for deportation 
was no part of the penalty adjudged. So far as this section 
is concerned I would suggest, as a further illustration of my 
view, the case, which is of frequent occurrence, where a man 
is sent to prison for one month for assault, and in addition 
is ordered to find sureties to keep the peace. I entertain no 
doubt that in such a case no right of appeal is conferred, 
because in addition to the imprisonment the man is ordered 
to find sureties to keep the peace. That is not a case where 
the penalty adjudged is imprisonment for more than one 
calendar month within s. 50. I do not agree with 
Mr. Gregory’s contention that if a person suggests that he 
wishes to argue whether he has a right of appeal he can call 
upon the magistrate to take his recognizance in order to give 
him the opportunity of arguing that question at Quarter 
Sessions. Where it is plain, as in my opinion it is in this case, 
that there is no right of appeal, the magistrate is justified in 
refusing to take the recognizance. 


SankEy J. The only question for our determination in 
this case is whether the applicant has a right of appeal. 
Mr. Gregory has argued that the applicant has a right of 
appeal under s. 50 of the Act of 1839, or s. 19 of the Act of 
1879, or s. 37 of the Act of 1914. The applicant was sentenced 
to imprisonment for one month without hard labour, and the 
magistrate further recommended the making of a deportation 
-order. As to the point that the applicant had a right of 
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appeal under s. 50 of the Act of 1839 I entirely agree with 


‘Avory J. It is said on behalf of the applicant, first, that 


the penalty adjudged was more than imprisonment for one 
calendar month, because there was the recommendation for 
the applicant’s expulsion, and secondly, that in fact he might 
have to serve more than one calendar month. As to the 
first of these points I do not think it is possible to 
say that a recommendation for deportation in these circum- 
stances comes within the term “ penalty’ in s. 50; I doubt 
whether it is a penalty at all, because it is no part of the order 
of the magistrate that the applicant should be deported, for 
the most that the magistrate can do is to recommend that 
a certain course be taken by the Home Secretary with whom 
it lies whether he will act upon the recommendation or not. 
As to the second point, it is not I think possible to say that 
the applicant is adjudged imprisonment for more than one 
calendar month. It is true that he may be longer in prison 
than one month, but the reason is not because this has 
been adjudged by the magistrate, but because it is provided 
by para. 12 (4.) of the Aliens Order, 1920, that “an alien with 
respect to whom a deportation order is made, or a certificate 
is given by a Court with a view to the making of a deportation 
order, may be detained in such manner as may be directed by 
the Secretary of State, and may be placed on a ship about to 
leave the United Kingdom, and shall be deemed to be in legal 
custody whilst so detained, and until the ship finally leaves 
the United Kingdom.” Therefore there are two different 
periods, first, the period during which the applicant is serving 
the penalty”of one month’s imprisonment, and secondly, the 
period when he is detained, not imprisoned strictly so called, 
but detained in custody, till he leaves the United Kingdom. 
I agree that Mr. Gregory’s point on s. 50 fails. 

As to the point that there is a right of appeal under s. 19 
of the Act of 1879 or s. 37 of the Act of 1914—both sections, 
so far as material, are in the same words—what we have to 
determine is, did the applicant plead guilty or admit the truth 
of the charge? Upon that question, which may be said to 
be a question of fact, I have the misfortune to differ from 
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Avory J. I do not read the conversation which led to the 
magistrate entering a plea of guilty as indicating either that 
the applicant pleaded guilty—the magistrate states specifically 
that he thereupon entered a plea of guilty—or that the 
applicant admitted the truth of the charge. It is perfectly 
true that the applicant had been previously convicted of a 
like offence, but it may be that he wished to take the point 
that although an Egyptian he was not an alien. The fact, 
therefore, that he said he was an Egyptian and admitted 
‘that he had not notified the registration officer of his change 
of address did not amount to a plea of guilty or an admission 
of the truth of the charge. On that ground, I think the 
applicant had a right of appeal, and that the rule should 
therefore be made absolute. 


Daruine J. I entirely agree with Avory and Sankey JJ. 
in holding that the recommendation to the Home Secretary 
that he should make an order for the expulsion of the applicant 
is not a part of the “ penalty adjudged ” within s. 50 of the 
Act of 1839. The reasons given by my brothers for so holding 
make it unnecessary for me to add anything to what they have 

. Said. 

There remains the question, should the rule be made absolute 
or discharged ? As to that, I take the same view as Sankey J. 
It is perfectly plain that the applicant, when he was charged, 
desired to argue that he was not an alien and to rely upon 
the fact that he was an Egyptian to support that contention. 
That contention may be good or may be bad; I have a very 
definite opinion upon it, but it is unnecessary to express it. 
He was not charged with being an Egyptian, but with being 
an alien, and what we have to see is whether he is precluded 
from appealing because he either pleaded guilty or admitted 
the truth of the charge. I come to the conclusion that he 
did not admit the charge, for there was something still to 
be admitted by him before he can be said to have pleaded 
guilty or admitted the truth of the charge. The case against 
him resolves itself into this syllogism: all Egyptians are 

_aliens, the applicant admits that he is an Egyptian, therefore 
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he admits that he is guilty. He says, however, that the con- 
clusion is false. Hesays: “I admit I am an Egyptian, but I say 
you are not therefore entitled to draw the conclusion that I 
am an alien, or to say that I admit the truth of the charge.” 
All the applicant admitted was that he was an Egyptian ; 
and he desired to contend that an Egyptian is not an alien. 
The magistrate has taken the applicant’s partial admission 
as an admission of the truth of the whole charge. I think 
that the magistrate was wrong, and therefore that the rule 
should be made absolute. 
Rule absolute. 


Solicitor for applicant: J. H. MacDonnell. 


Solicitor for magistrate Treasury Solicitor. 
db Sb lek 


LUCAS v. REUBENS. 


Shops—Closing Hours—Order of local Authority—Shops wherein retail Trade 
or Business of Jeweller carried on—Auctioneer selling Jewellery—Shops 
Act, 1912 (2 Geo. 5, ¢. 3), s. 19. 


By the Shops Act, 1912, a local authority may make an Order fixing 
the closing hours for shops within their district, and defining the shops 
and trades to which the Order applies. By s. 19, sub-s. 1, “ the expres- 
sion ‘shop’ includes any premises where any retail trade or business is 
carried on,” and “the expression ‘ retail trade or business’ includes ”’ 
(inter alia) “retail sales by auction.” 

An Order made under the Act fixed the closing hours for shops “in 
which the retail trade or business of a jeweller, gold or silversmith, 
ironmonger, hardware merchant, or tool dealer is carried on.” The 
respondent, who was an auctioneer, and who sold on his premises, being 
a shop, all kinds of articles, including articles of jewellery entrusted to 
him for sale by auction and pawnbrokers’ pledges, sold by auction in 
the ordinary way, on certain days after the closing hours fixed by the 
Order, articles of jewellery :— 

Held, that the respondent had not thereby carried on the retail business 
of a jeweller within the meaning of the Order. 


Cass stated by the Middlesbrough Stipendiary Magistrate. 
The respondent was summoned on three informations for 
having, on November 12 and 13 and December 3, 1920, kept 
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open his premises for the serving of customers after the closing 
hours fixed by the Middlesbrough (Shops Act, 1912) Closing 
Order, 1919, which provided for the closing, for the serving 
of customers, after certain specified hours, of all shops in 
Middlesbrough “in which the retail trade or business of a 
jeweller, gold or silversmith, ironmonger, hardware merchant, 
or tool dealer is carried on.’ A further clause provided 
that shops where any other trade or business besides that 
affected by the Order was carried on, might, subject to 
certain conditions, be kept open for such other trade or 
business. 

The respondent was an auctioneer who sold by auction at 
his premises, being a shop, in Middlesbrough, all kinds of 
articles, including articles of jewellery, entrusted to him for 
sale by auction, and pawnbrokers’ pledges. He had for 
thirty years been a licensed auctioneer and conducted a 
genuine business. He had not been consulted by any 
jewellers or any one else when the Order was brought into 
being, but the intention of the local authority to make the 
Order was locally advertised and an opportunity was given 
to shopkeepers affected by the proposed Order to make their 
objections thereto. On the three days in question he sold and 
offered for sale by auction in the ordinary way, after the 
closing hour fixed by the Order, to members of the public 
who had entered his premises, articles of jewellery, including 
gold alberts, watches, brooches and an electro-plated tea and 
coffee set, and it was contended that thereby he had carried 
on the retail trade or business of a jeweller in contravention of 
the Order. 

The magistrate dismissed the informations, being of opinion 
that the respondent could not be said to have carried on the 
retail trade or business of a jeweller within the meaning of the 
Order ; and the question for the Court was whether he was 


right in so holding. 


Micklethwait for the appellant. The magistrate was wrong 
in holding that the respondent did not come within the scope 
_ of the Order. The Order fixes closing hours for, among others, 
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jewellers. A jeweller is a person who deals in jewellery, and 
an auctioneer who sells jewellery is none the less a jeweller 
because he sells it in a particular way. That auctioneers 
are included among retail shopkeepers is clear from the fact 
that by clause (b) of the proviso to s. 9 of the Shops Act, 1912, 
a special exception is made in favour of auction sales of 
private effects in private dwelling houses, and further, from 
the fact that retail sales by auction are included in the 
definition of ‘‘ retail trade or business”’ in s. 19, sub-s. 1, 
of the Act. The fact that an auctioneer or any other shop- 
keeper deals in many different kinds of articles creates no 
difficulty, as s. 10 of the Act makes provision for shops where 
more than one business is carried on. 

Beyfus for the respondent. As the local authority have 
not purported to deal in their Order with the trade or business 
of an auctioneer, the respondent is not affected by its terms. 
If the appellant’s contention were upheld the result might be 
that an auctioneer could not carry on his business at all in 
the afternoon or evening for he might be affected, according 
to what articles he was selling, by different Orders relating to 
different trades fixing different closing days and hours for 
each. It is impossible for an auctioneer to say within s. 10 
what is his principal trade or business, seeing he sells all 
kinds of goods as they are sent in to him. The respondent 
was not carrying on the trade of a jeweller by selling by 
auction various articles of jewellery. 

Micklethwait replied. 


A. T. Lawrence C.J. This appeal fails. The respondent 
was not “‘carryingon”’ the business of a jeweller merely because 
he happened to sell, among other goods, articles of jewellery 
in his auction mart. If that place was habitually used for 
the sale of jewellery, and jewellery was the principal thing 
sold, the argument addressed to us by Mr. Micklethwait 
might probably be sound and the respondent might come 
within the purview of the Order. To come within the Order 
auctioneers should have been named therein, and if that had 
been done all auctioneers would have been equally affected. 
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The Shops Act, 1912, and this Order were not in my view 
intended to apply to such a case as this. 


Daruine J. I am of the same opinion. This Order, made 
under the power conferred by s. 4 of the Shops Act, 1912, 
required jewellers’ and certain other shops to be closed after 
a certain hour. The respondent is an auctioneer and it is 
said that he is also a jeweller, because in s. 19 of the Act it is 
provided that the expression “‘ shop ” includes any premises 
where any retail trade or business is carried on, and the 
expression “retail trade or business” includes (inter alia) 
“retail sales by auction.”’ It is perfectly plain therefore that 
an Order might be made which would include retail sales by 
auction. That however was not done. What has been done 
is to fix a closing hour for shops in which the retail trade or 
business of a jeweller, gold or silversmith, ironmonger, hard- 
ware merchant, or tool dealer is carried on ; and it is contended 
that if an auctioneer sells a piece of jewellery he is carrying 
on the business of a jeweller ; and by virtue of s. 19 that he 
is keeping a jeweller’s shop. So too it would follow that 
whenever an auctioneer sells by auction pokers and tongs he 
is carrying on the business of an ironmonger or hardware 
merchant. Orders may be made by the local authority with 
regard to various trades fixing the same day for early 
closing or fixing different days for different trades or different 
days for different parts of the district. The respondent, 
if he comes within the Order, would have to ask himself 
whenever he put up any article for sale, what is the closing 
day for shops in which this kind of article is sold ?_ Sometimes 
he would be acting as a jeweller, at others as an ironmonger, 
and whether he committed an offence or not would depend 
upon what he was selling at the moment and the day fixed by 
the Order in respect of those shops in which that particular 
kind of article was sold. On this view the respondent would 
be practically debarred from carrying on business at all. 
The obvious way of providing for his case is to include in the 
Order the retail business of sales by auction. If that were done 

-and he did not comply with the Order he would be committing 
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an offence. It would, in my opinion, be to stretch the Order 
unduly if we were to hold that the respondent comes within 
its scope whenever he sells by auction any article which any 
one of the mentioned tradesmen is in the habit of selling by 
private bargain. 


Avory J. I agree. at 
Appeal dismissed. 
Solicitors for appellant: Torr & Co. 
Solicitors for respondent: Tarry, Sherlock & King, for 
Reuben Cohen, Stockton-on-Tees. 
db ish ish 


[IN THE COURT OF APPEAL.] 
REEVES v. DAVIES. 
[1920. R. 1271.] 


Emergency Legislation—Landlord and Tenant—Quarterly Tenancy—Tenant 
adjudicated Bankrupt—Disclaimer of Tenancy by Official Receiver— 
Determination of Tenancy—Statutory Tenancy—Increase of Rent and 
Mortgage Interest (Restrictions) Act, 1920 (10 & 11 Geo. 5, c. 17), s. 5, 
SUD=8s lense Lossio-sanl. 


The effect of a disclaimer by a trustee in bankruptcy of a bankrupt’s 
interest in a quarterly tenancy is to deprive the tenant of any further 
interest in the demised premises and, consequently, he is debarred from 
relying on a statutory tenancy therein under the Increase of Rent Acts. 

In 1916 a “ dwelling-house” within the meaning of the Increase of 
Rent Acts was by agreement in writing let by the plaintiff to the defendant 
on a quarterly tenancy from June 24, 1916, subject to a quarter’s notice, 
at a yearly rent of 60/., payable quarterly. The rent was afterwards 
increased to 651. In 1920 the defendant was adjudicated bankrupt 
and the Official Receiver disclaimed the tenancy, whereupon the plaintiff, 
after the Increase of Rent, &c. (Restrictions), Act, 1920, came into force, 
brought this action for recovery of possession of the demised premises 
on the ground that the tenancy had expired by reason of the disclaimer :— 

Held, that the plaintiff was entitled to possession. 

Decision of Roche J. affirmed. 


APPEAL from an order of Roche J. 


By an agreement in writing dated September 21, 1916, 
the plaintiff agreed to let and the defendant agreed to take 
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the dwelling-house and shop No. 2, Sunnyside, The Drive, 
Hendon, for the term of three months from June 24, 1916, 
and thereafter from quarter to quarter, subject to a quarter’s 
notice on either side, at the yearly rent of 601. payable 
quarterly. In March, 1917, the rent was raised to 65/. 

On April 13, 1920, a receiving order was obtained against 
the defendant by a petitioning creditor, and on April 30, 1920, 
he was adjudicated bankrupt. 

On May 27, 1920, the Official Receiver gave notice of his 
intention to disclaim “the agreement dated the 2lst day 
of September, 1916, whereby the premises known as 
2 Sunnyside, Hendon, in the County of Middlesex were let 
to the above-named bankrupt on a quarterly tenancy at 
a yearly rent of 601.” 

The defendant continued in occupation of the premises 
after the order of adjudication, and on July 7, 1920, sent to 
the plaintiff a cheque for 16/. 15s., being the quarter’s rent 
due on June 24, 1920. The plaintiff refused to accept the 
cheque and returned it to the defendant’s solicitors. 

On July 22, the plaintiff issued his writ in the action, 
claiming possession of the premises on the ground that the 
term created by the agreement of September 21, 1916, had 
expired (by reason of the disclaimer). 

At the trial of the action as a short cause on October 14, 
Roche J. held that the defendant’s tenancy of the premises 
was determined by the notice of disclaimer, and that the 
defendant had no statutory tenancy under the Increase of 
Rent Acts, 1915-1920; and gave judgment for the plaintiff. 

The defendant appealed. 


W. Grist Hawtin for the appellant. The decision was wrong, 
because the appellant has a statutory tenancy created by the 
Increase of Rent Acts. From June 24, 1916, to April 30, 
1920, when he was adjudicated bankrupt, he was a quarterly 
tenant, having acquired a statutory tenancy under the Increase 
of Rent Acts then in force. The effect of the adjudication 
was to vest the property of the bankrupt, including his 
‘quarterly tenancy, in the Official Receiver as trustee in his 
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bankruptcy, who, however, allowed the bankrupt to remain 
in possession of the premises: Bankruptcy Act, 1914 (4 & 5 
Geo. 5, c. 59), 8. 58, sub-s. 1. The effect of the disclaimer 
was to determine as from May 27, 1920, the rights, interests 
and liabilities of the bankrupt and his property in or in respect 
of the property disclaimed, and to discharge the Official 
Receiver from all personal liability in respect of the property 
disclaimed as from the date when the property vested in 
him: Bankruptcy Act, 1914, s. 54, sub-s. 2. Nevertheless 
the bankrupt, by continuing in possession, and paying the 
rent, as he has done up to the present time, has continued the 
statutory tenancy previously acquired: Increase of Rent 
and Mortgage Interest (Restrictions) Act, 1920, s. 15, 
sub-s. 1. (1) Moreover, by continuing in possession and 
paying rent after adjudication the premises are “ after 
acquired property ”’ within the meaning of s. 47, sub-s. 1, 
of the Bankruptcy Act, 1914, which the bankrupt can hold 
against all the world, except when the trustee intervenes, 
but that intervention has not taken place. 

Assuming that the effect of the disclaimer was to make the 
bankrupt a trespasser, s. 5 of the Rent Act of 1920 is explicit 
that no order for the recovery of possession of the premises 
shall be made unless certain events have happened, but none 
of those conditions applies to the present case. In Remon v. 
City of London Real Property Co. (2), the plaintifi’s tenancy 
had expired and he was a trespasser after June 24, 1920, 


(1) Increase of Rent and Mortgage 


applies shall, so long as he retains 
Interest (Restrictions) Act, 1920, s. 5, 


possession, observe and be entitled 


sub-s. 1 :—‘‘ No order or judgment 
for the recovery of possession of any 
dwelling-house to which this Act 
applies, or for the ejectment of a 
tenant therefrom, shall be made or 
given, unless ... .” (then follow 
certain specific events, none of 
which had occurred in the case now 
reported). 

Sect. 15, sub-s. 1:—‘*A tenant 
who by virtue of the provisions of 
this Act retains possession of any 
dwelling-house to which this Act 


to the benefit of all the terms and 
conditions of the original contract 
of tenancy, so far as the same are 
consistent with the provisions of this 
Act, and shall be entitled to give up 
possession of the dwelling-house only 
on giving such notice as would have 
been required under the original 
contract of tenancy, or, if no notice 
would have been so required, on 
giving not less than three months’ 


(2) [1921] 1 K. B. 49. 
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but it was held that, when the present Rent Restrictions 
Act came into force on July 2, 1920, he, by virtue of that 
statute, and his previous occupancy, had acquired a statutory 
tenancy which protected him under s. 5 thereof from ejectment. 
It is submitted that the ratio decidendi of that case applies 
to the present case, and the appeal should be allowed. 

[He also referred to Barton v. Fincham (1), Lord Hylton v. 
Heal (2) and Hunt v. Bliss. (3)] 

Tindale Davis for the respondent was not called upon to 
argue. 


Lorp STERNDALE M.R. This is an appeal from a decision 
of Roche J. who has made an order for recovery of possession. 
On September 23, 1916, there was an agreement executed 
by which the defendant became tenant to the plaintiff of 
a dwelling-house and shop at Hendon for the term of three 
months from June 24, 1916, and thereafter from quarter to 
quarter at a rent of 601. a year, increased in 1920 to 651. a 
year. On April 13, 1920, a receiving order was made against 
the defendant. On April 30 he was adjudicated bankrupt, 
and by virtue of that adjudication the whole of his property 
has become vested by law in the Official Receiver as trustee. 
From that moment the defendant had no beneficial interest 
in the property of any kind. The defendant has remained 
in possession of the premises since the adjudication and has 
tendered a cheque for rent, but the landlord has refused 
to accept it. The defendant contends that he is entitled to 
remain in possession under s. 5 of the Increase of Rent, &c. 
(Restrictions), Act, 1920, as having a statutory tenancy. 
Roche J. has held that the provisions of that section have 
no application to the state of things which here exists, and 
I entirely agree. It is admitted that there is no authority 
directly in point, but I go further and say that, in my opinion, 
the authorities which have been referred to by counsel for 
the appellant have no bearing upon the pomt. The decisions 


(1) Ante p. 291; 37 Times L. R. (3) [1919] W. N. 331; 36 Times 
386. 12 R974 


* (2) Ante p, 438. 
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as to holding over have no application, neither have the 
decisions as to the position of a sub-tenant. I base my judg- 
ment simply upon this, that where by statute the interest 
of the tenant of a house has been entirely divested or taken 
away from him and vested in his trustee by operation of law, 
the tenant has no more interest in the property than any 
passer-by in the street, and has no right to intervene. The 
fact that the trustee disclaims the lease in my opinion makes 
no difference. The order of the learned judge was quite right, 
and the appeal will be dismissed with costs. 


Scrutron L.J. It seems to me that the persons respon- 
sible for the drafting of this last statute have shown a great 
lack of consideration of the results of various events which 
may be expected to happen in some cases of tenancy. I am 
amazed that it never appears to have struck them to consider 
what was to occur in the case of bankruptcy. There is nothing 
in the Act to show what is to happen in the case of a tenant 
becoming bankrupt. Questions may arise as to what would 
happen in similar circumstances in the case of a sub-tenant, 
but it is not necessary now to consider that point. 

The difficulty in my view in the present case, is what 
limitation are we to introduce into the express words in 
sub-s. 1 of s. 5 of the Act: “No order or judgment for the 
recovery of possession of any dwelling-house to which this 
Act applies, or for the ejectment of a tenant therefrom, shall 
be made or given unless ....’ ? Those words are followed 
by a series of conditions no one of which applies to the present 
case. Yet I think it is clear that in this case, such an order 
can be made. In Barton v. Fincham (1) the Court of Appeal 
held that these words imposed restrictions on the jurisdiction 
of the Court to make an order for possession. In Remon v. 
City of London Real Property Co. (2) the Court of Appeal held 
that the words in s. 15 “‘a tenant who by virtue of the pro- 
visions of this Act retains possession” referred to a tenant, 
who though not a tenant in the legal sense at the time of 
ejectment, was a statutory “tenant,” because he was 


(1) Ante p. 291. (2) [1921] 1 K. B. 49. 
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protected from ejectment by the restrictions of s. 5. I think it 
is clear that the order here made was a judgment for the 
recovery of possession. In my opinion where the right to 
actual possession of the premises has been transferred to the 
landlord by the disclaimer of the person entitled to such 
right the former tenant does not become a statutory tenant 
by reason of the trustee having disclaimed the lease. 
Sect. 5 of the statute has in such a case no application 
to the defendant. Suppose for example that the tenant 
had assigned his interest voluntarily, could he be said to 
be still a statutory tenant? I expressly reserve that 
question for future consideration. But where, as here, the 
tenant has lost all his interest by the action of a person to 
whom the law has entrusted the power of making a disclaimer, 
I fail to see how it can be said that the conditions of a 
statutory tenancy have been fulfilled. 


YouneerR LJ. I am of the same opinion. The facts 
of this case are perfectly simple. No persons are concerned, 
remotely or otherwise, except the bankrupt, the Official 
Receiver, as trustee in his bankruptcy, and the landlord. 
The bankrupt was the original tenant, and not a lessee by 
assignment. He was adjudicated bankrupt on April 30, 
1920, and thereupon his interest in this house vested in the 
Official Receiver as his trustee in bankruptcy. The trustee 
has disclaimed the lease. There is no provision in the Bank- 
ruptcy Act, 1914, revesting the lease or any portion of the 
lease in the bankrupt upon such disclaimer. The trustee might 
have done one of two things. Had the lease been valuable 
he might have sold it. Because to him it was of no value he 
disclaimed it. The effect of the disclaimer was that the whole 
of the bankrupt’s former interest in the property revested 
to the lessor, just as it would have passed to an assignee had 
the trustee sold the lease to him. What then is the interest 
of the bankrupt in the property? The answer is that he 
has none at all. It ceased and determined immediately 
upon his adjudication, and it is not suggested that any new 
‘ interest has been created in him either by arrangement with 
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the trustee prior to the disclaimer or with the landlord after it. 
The result therefore is that the bankrupt having been and 
remained divested of all his interest in the property, the 
Increase of Rent, &c. (Restrictions), Act, 1920, has no 


application to the case at all. 
Appeal dismissed. 


Solicitors for appellant: Peet & Manduell. 


Solicitors for respondent: Tucker & Co. 
Weal. C: 


[IN THE COURT OF APPEAL.] 


Feb. 11, 14, COMMISSIONERS OF INLAND REVENUE v. SANSOM. 
16, 


Revenue—Super Tax—One-man Company—No Declarations of Dividends— 
Loans to principal Shareholder without Interest or Security—Income 
— Questions of Fact for Commissioners—Case stated—Findings of 
Commissioners—Remitting Case for further Findings. 


In 1911 J. 8. sold his business as a going concern to aprivate company, 
J. 8., Ld. The capital was 2600 shares of 10/. each, of which 2499 shares 
were held by S. and one share by H., a former employee, who subsequently 
in May, 1917, sold that one share to 8.’s daughter. 8S. was the sole 
governing director, and the whole direction, control, and management 
of the business and affairs of the company were in his hands. By its 
memorandum, the company had power to lend money to such persons 
and on such terms as it should think fit. After the outbreak of war the 
company made large profits. No dividends were ever declared, but up 
to 1916 the accumulated profits were put into the business. During 1916 
the company made loans to S. amounting to 3907/. 3s. 3d., and during 
1917, up to the taxable year ended April 5, 1917, to the amount of 
2624l. 7s. 6d. These loans were made without either interest or security, 
and there was no evidence of them beyond entries in the company’s 
ledger. S. purchased war stock in his own name with the proceeds of 
the loans. In September, 1917, a resolution was passed to wind up the 
company. Between April 6, 1917, and the winding up further loans 
were made to S. In the winding up these loans were treated by the 
liquidator as part of the company’s assets, S. not being asked to repay 
them, but accounting for them in receiving his share of the assets on 
distribution. §. was assessed to super tax on the loans made and 
appealed to the Commissioners. The Commissioners found that the 
company was a properly constituted legal entity, with power to make 
loans to such persons and upon such terms as it should think fit; that 
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it did make such loans to §. ; and that such loans did not form part of 
S.’s income for the purposes of super tax, and they accordingly discharged 
the assessment. On appeal by the Crown, Rowlatt J., on a case stated, 
made an order that the case should be remitted to the Commissioners to 
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the business ; or whether S. carried it on. (b) Whether, if the company 
carried on the business, it did soas agent for S. ; or whether it carried it 
on on its own behalf for the benefit of the corporators. On appeal :— 

Held, that the findings of the Commissioners being on questions of fact 
were conclusive and involved the negativing of both the questions directed 
to be put to them, and therefore that it would be wrong to send the case 
back to them to answer the questions. 

Held, therefore, that the order remitting the case to the Commissioners 
must be discharged and their decision affirmed. 

Position occupied by the governing director of a private company in 
which he holds substantially the whole of the share capital towards the 
company as regards transactions between himself and the company, 
discussed by Younger L.J. 

Decision of Rowlatt J. reversed. 


APPEAL from a decision of Rowlatt J. on a case stated 
under the Finance (1909-10) Act,®1910, s. 72, sub-s. 6, and 
the Taxes Management Act, 1880, s. 59, by the Commissioners 
for the Special Purposes of the Income Tax Acts. 

The case stated was as follows : 

“1, At a meeting of the Commissioners for the Special 
Purposes of the Income Tax Acts, held on January 7, 1919, 
for the purpose of hearing appeals, John Sansom, hereinafter 
called the respondent (being the appellant before us), appealed 
against an assessment to;super tax in the sum of 8300I. for 
the year ending April 5, 1918, made upon him under the 
provisions of the Finance (1909-10) Act, 1910, and subsequent 
enactments. 

“2. The following facts were admitted or proved :— 

“The respondent originally carried on business as a 
timber merchant, and on November 1, 1911, sold his business 
as a going concern to a company—John Sansom, Ld. 
(hereinafter called the company), which was formed to 
purchase the business. Part of the consideration for the 
sale was the sum of 25,000/., to be satisfied by the allotment 
to the respondent or his nominees of 2500 10/. fully paid 
shares in the company. The company is a private one and 
its capital since its incorporation has been 25,0001. divided 
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c.A. into 2500 shares of 10]. each, of which the respondent has 
1921 held 2499 and a Mr. Hime has held one. Evidence shows 
Intanp that the respondent gave this one share to Mr. Hime, who 
REVENUE had previously been in his employ. The respondent and 


Commis- 
stoners Mr, Hime were thus the only shareholders. 


Aancess ‘“‘ With the exception of this one share given to Mr. Hime, 
the respondent was the sole shareholder in the company, 
the governing director, and in fact the only director, so that 
the whole direction, control and management of the business 
and affairs of the company were in his hands. The wide 
powers given to the respondent appear on reference to the 
articles of association of the company. The memorandum 
and articles of association of the company are hereto annexed 
(marked A) and form part of this case. 

““ Under the said memorandum of association, the company 
had power to lend money to such persons and upon such 
terms as the company should think fit. The company 
was comparatively successful in trading for the three years 
up to 1914, but, after the outbreak of the war, it made 
large profits. No dividends were ever declared, but the 
profits were accumulated, and, up to 1916, used for the 
purposes of the business. On April 30, 1916, and April 30, 
1917, the balances to profit and loss accounts in the balance 
sheets of the company were, respectively, 98987. and 12,4161. 
For each of the years to April 30, 1916 and 1917, however, 
the profits were subject to deduction in respect of excess 
profits duty, as stated in accounts in auditor’s report. The 
amounts due for excess profits duty were respectively 
27331. 12s. and 20571. 6s. 8d. During 1916-17 the company 
made what are described in the balance sheets as ‘loans 
or advances’ to the respondent. These ‘loans or advances ’ 
were made without interest and without any security, 
nor was there any evidence thereon beyond debit entries 
against the respondent in the ledger of the company. The 
‘loans or advances’ were in varying sums, amounting in 
all to 65311. 10s. 9d. The balance sheet of the company 
as at April 30, 1917, shows cash advanced to the respondent, 
76071. lls. 10d., and the above sum, 65311. 10s. 9d., is the 
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portion of the said 76071. 11s. 10d. paid to the respondent 
up to April 5, the end of the fiscal year. The said sum of 
65311. 10s. 9d. was made up as follows : 


Date of payment. Amount. 
fees eo. 
September 4, 1916 .. ee ~ oe L OOO Mma 
Moat 2391191 62eradt, 2 f.. .. 2898 0 0 
January 29,1917 .. ce ee dl 235 0 0 
February 12,1917 .. 4 a 28380 910" 10 
March 28, 1917 i 363 He art E10090N 7656 
£6531 10 9 


“ Evidence was given that the respondent on each of the 
above dates asked the secretary of the company to draw 
a cheque for the amount set opposite to the date. The 
respondent purchased War Stock in his own name with the 
proceeds of the cheques. Copies of the accounts (including 
balance sheets) of the company from 1911 to September 30, 
1917, are hereto annexed and form part of this case. 

“In the first year of the company’s trading there had been 
similar ‘loans or advances’ on similar terms of 914/. to the 
respondent, but this had been paid off soon afterwards. 
There were no ‘loans or advances’ between 1912 and 1916. 
In 1916, the respondent had the idea of selling the business, 
assets, etc., of the company, and eventually in September, 
1917, a resolution was passed to wind up the company 
voluntarily, and the business and assets of the company 
were sold. Between April, 1916, and April, 1917, in view 
of the intention of the respondent to discontinue the business, 
very little fresh stock was purchased and the existing stock 
was sold off as occasion arose without it being replenished. 
During that period, also, certain of the property belonging 
to the company was sold. Between April, 1917, and the 
winding up of the company further ‘loans or advances’ 
were made to the respondent. In winding up the affairs 
of the company the liquidator treated these ‘loans or 
advances’ as part of the assets of the company, though 

‘the respondent was not called upon to repay them, they 
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being taken into account when the respondent received 
his share of the assets. No ‘loans or advances’ were ever 
made to Mr. Hime. The relations between the respondent 
and Mr. Hime had been for many years very strained, and 
in May, 1917, Mr. Hime sold his share to the respondent’s 
daughter. 

“3. For the year 1917-18 the respondent made a return 
to the Special Commissioners of Income Tax for the purposes 
of super tax in the sum of 945l., but such return was not 
accepted as representing his measure of liability for that 
year by the Commissioners to whom fell the duty of con- 
sidering his liability to or exemption from super tax. In. 
their view the loans and advarices which he had received 
were, in fact, not ‘loans or advances’ by the company but 
constituted an income received by the respondent from the 
company, and they, therefore, under the power conferred 
upon them by statute, assessed the respondent in the sum 
of 83001. as set forth in the opening paragraph of this case. 

“4. On behalf of the respondent it was contended 
(inter alia) that the company was a properly constituted 
limited company having power under its memorandum of 
association to lend money to such persons and upon such 
terms as it should think fit, and that it exercised this power 
in making these ‘loans or advances’ to the respondent : 
that the ‘loans or advances’ being, in fact, ‘loans’ could 
not be treated as a part of the respondent’s income for the 
purposes of super tax, and, alternatively, that even if the 
‘loans or advances’ were not, in fact, loans they could not 
be included in- the-computation of the respondent’s total 
income as receipts from the company as they had not come 
to the respondent from the company in the form of dividends. 

“5. On behalf of the Commissioners of Inland Revenue 
it was contended that, in the special circumstances of the 
case, (1.) the company must be regarded as a sham, simul- 
acrum, or cloak, and that its business must be regarded as 
the business of the respondent, in which case, for super tax 
purposes, the profits of the business, whether distributed 
or not by way of dividend, were the respondent’s income, 
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(2.) alternatively, that the ‘loans or advances’ were not 
genuine loans, but were, in fact, distributions of the profits 
of the company to the respondent, notwithstanding that the 
usual formule of declaring and paying dividends had not 
been carried out in each, or any case, when the ‘loans or 
advances” had been made (the formule being unnecessary 
in the special circumstances), and, accordingly, that the 
‘loans or advances’ constituted income for super tax 
purposes. 

“6. We the Commissioners who heard the appeal, 
reserved our decision, and having considered the facts and 
arguments in this case, were of opinion :— 

“(a) that the company was a properly constituted legal 

entity ; 

**(b) that it had power to make loans to such persons and 

upon such terms as it should think fit ; 

“‘(c) that it did make such loans to the respondent, and 

*‘(d) that such loans do not form a part of the respond- 

ent’s income for the purposes of the super tax ; 

*(e) that as a result the respondent was, in our opinion, 

not liable to super tax for the year under appeal, and 
we accordingly discharged the assessment.” 

The Commissioners of Inland Revenue appealed. The 
appeal was heard before Rowlatt J. on December 18, 1919, 
who made an order remitting the case to the Special Com- 
missioners to find ‘“‘ Accepting the view that the company 
was a properly constituted entity, and accepting the view 
that it had power to make loans to such persons and upon 
such terms as it should think fit, whether in point of truth 
and in fact the company did carry on this business or whether 
the respondent really carried it on to the exclusion of the 
company ; whether if the company did carry on the business 
it carried on the business as agent for the respondent who is 
to be regarded as a principal standing outside the company ; 
whether the company carried on the business on its own 
behalf and for the benefit of the corporators which is 
practically the respondent inside the company.” 

The respondent having died since the making of the 
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order, his executors appealed against the remission of the 
case to the Commissioners and asked that their finding 
should be affirmed. 

The appeal was heard on February 11, 14, 16, 1921. 


A. M. Latter and H. P. Glover for the appellants. The 
company here is a separate entity : Salomon v. Salomon & 
Co. (1) It has bought and paid for Sansom’s business and 
is distinct from him. There are therefore no further facts 
beyond those found by the Commissioners to be found. 
The principles laid down in Salomon v. Salomon & Co. (1) 
have not been affected by the decision in Daimler Co. v. 
Continental Tyre and Rubber Co. (2) As long as there 
is a finding that the property is the property of the 
company the question of agency disappears. The decision 
in Apthorpe v. Peter Schoenhofen Brewing Co. (3) turned 
on the fact that the property of the American company 
was owned by the English company. This was pointed 
out by Phillimore J. in Kodak, Ld. v. Clark. (4) In Gramo- 
phone and Typewriter, Ld. v. Stanley (5) it was held that the 
fact that an English company carrying on business in the 
United Kingdom was the holder of all the shares in a German 
company did not make the business of the German company 
the business of the English company, so as to render the 
English company liable for income tax. So here the fact 
that Sansom held all the shares except one in the company 
does not make him liable to super tax in respect of the 
profits of the company: Inland Revenue Commissioners 
v. Blott. (6) It is submitted therefore that there is nothing 
upon which the case can be sent back to the Commissioners. 

Sir Ernest Pollock S.-G. and R. P. Hills for the respondents. 
Rowlatt J. was right in the course which he adopted. He 
acted under s. 59 (c) of the Taxes Management Act, 1880, 
and merely indicated that he desired a further finding in 
order to enable him to exercise his discretion. The Court 


(1) [1897] A. C. 22. (4) [1902] 2 K. B. 450; affirmed 
(2) [1916] 2 A. C. 307. [1903] 1 K. B. 505. a as 
(3) (1899) 4 "Tax Cas, 41. (5) [1908] 2K. B. 89. 


(6) [1920] 1 K. B. 114. 
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will therefore be slow to interfere with him in the exercise 
of his discretion. Salomon v. Salomon & Co. (1) is not 


conclusive on the point in this case. St. Louis Breweries — 


v. Apthorpe (2); United States Brewing Co. v. Apthorpe (3) 
and Apthorpe v. Peter Schoenhofen Brewing Co. (4) show 
that a business legally vested in a company in America may 
be treated for taxation purposes as the business of a company 
in England, either as being in fact the business of the latter 
or because the American company is to be treated as the 
agent of the English company for the purpose of carrying 
on the business in America. In the Gramophone Case (5) 
the Court of Appeal indicated that although there may be a 
legal entity that does not conclude the matter for all purposes. 
The cases show that there may be such a relation between 
one entity and another, whether two companies or a company 
and an individual, that the question arises whether the 
one is carrying on the business by the direction of the other 
so as to be liable to tax: Rex v. Bloomsbury Income Tax 
Commissioners. (6) The St. Louis’ Case (2) is still good law. 
It is possible for a company here to be carrying on the 
business of a company in America, and a similar relation 
might exist in the case of an individual here. It is submitted 
the identity of Sansom has not become merged in the entity 
of the company. He still stands as an individual outside 
the company—the person who owns the shares and the 
person to whom the loans were made—and the question 
remains whether: what was done was done inside or outside 
the company. The question whether the company held the 
property for a principal has never been put to or answered 
by the Commissioners. The Commissioners appear to have 
considered that the matter was concluded by Salomon’s Case. (1) 
A. M. Latter was not called upon to reply. 


Lorp SrernDALE M.R. This appeal from Rowlatt J. 
arises about what I may perhaps call a pronounced case of a 


(1) [1897] A. C. 22. (4) (1899) 4 Tax Cas. 41. 
(2) (1898) 4 Tax Cas. 111. (5) [1908] 2 K. B. 89, 
(3) (1898) 4 Tax Cas. 17. (6) [1915] 3 K. B. 768. 
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one-man company. A Mr. Sansom who had been carrying 
on a timber business formed his business into a company 
in 1911. He did not so form it in order to escape any 
liability to super tax, because at that time the nature of the 
business was such that I do not suppose the idea of his having 
to pay super tax had ever entered into his head. It was a 
very small business. He did not doit to defraud his creditors, 
but he did it, I take it, for the ordinary reason which actuates 
a man in forming his business into a company—namely, 
that he might have the advantage of the trading of the 
company in which he held the greater part of the shares and 
received the greater part of the profits in dividends as they 
were distributed, and might obtain that advantage without 
being personally liable on the contracts which were made 
to earn those profits. 

Now the great reason why so many people form their 
businesses into limited companies and others invest their 
money in them is in order that they may be under no personal 
liability in respect of the transactions of those companies, 
and that is a perfectly legitimate object, as was decided by 
the House of Lords in Salomon v. Salomon & Co. (1) 

The business, as I say, was at first a very small one, but 
like many other businesses it profited from the war, and it 
earned very considerable profits during its continuance. 
The capital of the company was 2500 101. shares. Of those, 
2499 were allotted to Mr.Sansom as the purchase money, and 
one was held by a Mr. Hime, who at that time was a friend 
of Mr. Sansom’s. There is nothing whatever to show that 
he was a nominee of Mr. Sansom in the sense that he held 
the share for him, and in fact he became, at a later period, 
very antagonistic to, and on bad terms with, Mr. Sansom, 
and afterwards transferred this share to Mr. Sansom’s 
daughter. That however is immaterial. The company had 
power by its memorandum to lend money tosuch persons and 
upon such terms as it should think fit, and in particular to 
customers of and others having dealings with the company 
and to receive money on deposit, and so on. By the articles 


(1) [1897] A. C. 22. 


2K. B. KING’S BENCH DIVISION. 


Mr. Sansom was made the governing director of the company 
and had the fullest possible powers of managing its business. 
The company, as I say, after the war, began to make very 
much larger profits than it had done before. It never 
declared any dividends, but the profits were accumulated, 
and up to 1916, as found by the Commissioners, were used 
for the purposes of the business. On April 30, 1916, and 
April 30, 1917, the balances to the credit of profit and loss 
were 9898]. and 12,4161. respectively—not the profits of 
those particular years but the accumulated profits—and 
excess profits duty was paid upon those profits, the amounts 
being respectively 2733]. and 2057]. As I have said, no 
dividends were ever distributed, but the company made what 
were entered in the balance sheets as loans or advances to 
Mr. Sansom. They were made without interest and without 
security, and the money according to the finding of the 
Commissioners was invested by him in War Stock. There 
had been, in theearly days of the trading, loans to the extent 
of between 9001. and 1000]. to Mr. Sansom, and those had 
been paid off. But between 1912 and 1916 there had not 
been any such loans or advances. Eventually the company 
was wound up, and in the winding up Mr. Sansom, who 
would of course be entitled to the greater part of the assets 
of the company and to the accumulated profits, was debited 
with these sums as loans. That of course did not make any 
practical difference, because as to all intents and purposes 
the whole of the assets were received by himit did not matter 
whether or not he was debited with these loans. I think 
it only needs the statement of those facts to show that 
anybody would approach the matter with a very considerable 
amount of suspicion, and I think the prima facie tendency 
of anybody’s mind would be to say: “ This transaction of 
loans or advances without security and without interest 
is a mere fiction. It is all nonsense, and the real fact is that 
Mr. Sansom was receiving under the guise of loans or advances 
the profits which were made by the company which he 
controlled and in which he held practically the whole of 
the shares.”” That, I think, would have been one’s impression 
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off-hand. And that no doubt was part of but only a part 
of the case which was made before the Commissioners. 
Now the Commissioners have found that these were genuine 
loans, that they were loans by the company to Mr. Sansom, 
and that they were not mere pretences to hide the fact that 
he was receiving the profits of the company. They saw him ; 
he was examined before them, and I suppose they had before 
them all Mr. Sansom’s and the company’s books and all the 
materials that could be provided. They are business men 
who I have no doubt have heard of one-man companies and 
are perfectly familiar with the questions which arise upon 
them, and they were certainly as well fitted as we are to 
come to a conclusion of fact in the matter. They did come 
to that conclusion. I shall allude to the particular terms 
of their findings later on, but they did come to that finding. 


‘It seems to me that for reasons which I shall give this 


really puts an end to this case, which, in my opinion, depends 
entirely upon questions of fact. 

We have been referred to a great number of cases in which 
it has been held that certain English companies were liable 
to the Inland Revenue Commissioners in respect of businesses 
of companies carried on abroad. I do not propose to go 
through those cases or to discuss the grounds upon which 
they were decided ; but there certainly is this feature which 
is, I think, common to them all—namely, that there was a 
finding of the Commissioners to the effect that the business 
sought to be charged was the business of the English company. 
I think I am right in saying that in none of the cases was 
there a finding to the opposite effect. And there are cases 
in which where the taxpayer had been found chargeable 
by the Commissioners by reason of his holding the whole 
interest in a company, the Court has set aside that finding 
on the ground that the mere holding of all the shares in the 
company was not sufficient to make him liable. An appeal 
was made to us by the Solicitor-General, and I think also 
by Mr. Hills, not to lay down the principle that when once 
you have what I may call a Salomon v. Salomon case, no 
further inquiry can be made, and that it never can be possible 
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to make any person liable to taxation in respect of the 
business of the company. 

Now I never had the slightest intention of laying down 
any such principle, and I do not think either of my brothers 
has any such intention, at any rate I certainly have not. 
There may, as has been said by Lord Cozens- -Hardy M.R., 
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be a position such that although there is a legal entity within Lord Sterndale 


the principle of Salomon v. Salomon & Co.(1), that legal 
entity may be acting as the agent of an individual and may 
really be doing his business and not its own at all. Apart 
from the technical question of agency it is difficult to see 
how that could be, but it is conceivable. Therefore the 
mere fact that the case is one which falls within Salomon v. 
Salomon & Co. (1) is not of itself conclusive. It goes some 
considerable way, but it is not conclusive. 

Rowlatt J. thought that this case ought to go back to the 
Commissioners in order that they might make a finding on 
the following questions: [His Lordship read the questions 
and continued :] Now I do not think that in those terms 
those questions were put to the Commissioners, and I cannot 
help seeing that the object of the Crown—I do not say it is 
an improper object; it is quite a proper object—is, that by 
putting the questions in a somewhat different form they may 
obtain a reversal of the finding of the Commissioners that 
these were bona fide transactions. If there was anything to 
be found in the answers of the Commissioners in the case 
stated to show they had overlooked this point or that these 
questions might be found in favour of the Crown consistently 
with the findings at which the Commissioners did in fact 
arrive, then I should agree that the case ought to go 
back. But in my opinion there is nothing of the sort 
here. The Commissioners set out the facts which I 
have mentioned, the constitution of the company, the 
fact of previous loans having been made, the fact 
of the company having paid for the business by fully 
paid shares in the way described and all other 
relevant facts, and then they say, “On behalf of the 

(1) [1897] A. ©. 22. 
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Commissioners of Inland Revenue it is contended that, in 
the special circumstances of the case (i.) the company 
must be regarded as a sham, simulacrum, or cloak, 
and that its business must be regarded as the business 
of the respondent.” I am inclined to think that that 
is all one contention—the company must be regarded 
as a sham, simulacrum, or cloak, and therefore that 
this business must be regarded as the business of 
Mr. Sansom. Then the second contention is, ‘‘ Alternatively, 
that ‘the loans or advances’ were not genuine loans, but 
were, in fact, distributions of the profits of the company to 
the respondent notwithstanding that the usual formule of 
declaring and paying dividends had not been carried out in 
each, or any, case, when the ‘loans or advances’ had been 
made.” In answer to that they found this. ‘“‘ We, the 
Commissioners who heard the appeal, reserved our decision, 
and having considered the facts and arguments in this case ’’— 
and I may add having seen and heard the witnesses in the 
case—‘ were of opinion : (a) that the company was a properly 
constituted legal entity,’’ and my impression is that by that 
they meant to negative the whole of the first contention, 
but I agree that it is not conclusive—that that finding does 
not necessarily do so, because although the company might 
be a properly constituted legal entity still its business 
might be regarded as the business of Mr. Sansom. If the 
findings had stopped there I might have thought it was right 
to ask the Commissioners to put their finding on that point 
into more definite terms. But the findings go on: ‘‘ That 
it had power to make loans to such persons and upon such 
terms as it should think fit.” That is merely quoting the 
memorandum of association. Now these are the important 
findings : “ (c) That it did make such loans to the respondent, 
and (d) that such loans do not form a part of the respondent’s 
income for the purposes of the super tax.” 

Now that appears to me, as I have said before, to be 
conclusive, because it seems to me to involve negativing 
both the propositions which Rowlatt J. thinks should be 
put to the Commissioners. If the company were merely 
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carrying on the business as Mr. Sansom’s business and not 
as its own it would not be possible for it to make genuine 
loans to Mr. Sansom. You cannot make a loan to a man 
out of his own business, and therefore that finding seems to 
me necessarily to negative the first question which the learned 
judge wishes to put. 

The second question directed to be put is whether if the 
company were really carrying on a business of its own, and 
not a business of Mr. Sansom’s, it was so carrying it on as 
an agent for Mr. Sansom and not on its own behalf. That 
again seems to me to be conclusively negatived by the finding 
as to these being genuine loans. An agent cannot make a 
loan to a principal out of the principal’s assets; it is not 
conceivable ; it cannot be done. And therefore the finding 
as it stands is to my mind conclusive on all the questions that 
were put or which it is suggested might be put and ought 
to be put to the Commissioners. That being so it would, 
I think, be wrong to send the case back to the Commissioners 
to put to them in another form matters which they have 
already decided in the hope that they might come to a 
different conclusion. I think therefore that this appeal 
should be allowed and that the decision of the Commissioners 
should be upheld. 


Scrutton L.J. This is an appeal against a decision of 
Rowlatt J. sending back a case to the Commissioners to 
answer certain questions in respect of the assessment of a 
Mr. Sansom to super tax for the year ending April 5, 1918. 
Mr. Sansom had had a small timber business which he had 
turned into a company of which he was governing director, 
all the shares except one being transferred to himself as the 
purchase price, the one share being given to a Mr. Hime 
who, however, appears not to have held it as a nominee 
bound to do what he was told, but to have held it as a 
quarrelsome and independent shareholder, who ultimately 
sold his share to Mr. Sansom’s daughter. During the latter 
part of the war this company made large profits, and what 
happened was that the company never declared a dividend, 
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but that Mr. Sansom the governing director instructed the 
secretary to make cheques payable to him, Mr. Sansom, which 
were entered in the company’s books as loans, on which no 
interest was agreed to be paid or paid, and for which there 
was no security, and Mr. Sansom, on receiving these sums, 
invested them in War Loanin his own name. Thereupon the 
Crown assessed Mr. Sansom to super tax, taking the sums he 
received by way of loan as alleged as being profits received by 
him from the company. That of course would be simply a 
case of a man resident in England receiving profits. That 
assessment came before the Commissioners, who had to 
decide on this point whether these were genuine loans or 
whether they were merely a disguise for profits of the company 
received by the shareholder. Now personally I feel that 
I should have approached the consideration of that question 
with the strongest presumption that they were really profits 
and not loans; the whole thing looks extremely suspicious. 
But the Commissioners saw Mr. Sansom, they heard him 
cross-examined, they heard other witnesses, they heard all 
that could be said on either side, and they heard that in the 
earlier years of the company a similar loan appeared in the 
books which had been repaid by Mr. Sansom to the company, 
and after hearing all the evidence they found that these 
were genuine loans. Now, whatever I might have thought, 
not having seen the witnesses, I do not see how I can possibly 
interfere with a finding of the Commissioners, who are judges 
of fact, and who have seen Mr. Sansom, that these were 
genuine loans. And therefore I can see no reason for sending 
the case back, on that part of the case, to the Commissioners. 

But of course the case does not stop there, because putting 
aside altogether the question of the loans having been made, 
and assuming that the money had remained with John 
Sansom, Ld., undivided, there might still have been the 
question, the question which has been fought backwards 
and forwards in various shapes ever since I have known 
anything about the income tax law, which I am afraid 
goes back nearly to the-day when I was called, between 
the skilled counsel for the Crown and skilled counsel who 
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protect the interests of the taxpayer. That question is 
whether it can be said that the business which is being 
carried on by a company is really the business of an 
individual and consequently the profits made by that 
company are really his profits and he is assessable in respect 
of them. It first arose in connection with foreign businesses 
and foreign interests for this reason: If a person were 
resident in England and carried on a trade partly in England 
and partly abroad he was assessed on the whole profits of 
the joint business, here and abroad. If what he had was a 
foreign security or a foreign possession he was not assessed 
on the whole profits but only on such part of them as he 
received in England, and if he left part of the profits of his 
foreign security or foreign possession abroad he was not 
assessed on that part of them. And so in Colquhoun v. 
Brooks (1), which was one of the prominent early landmarks 
in the struggle, Mr. Brooks, a partner in a firm carrying on 
business in Australia, succeeded in establishing that he was 
only liable to pay on such part of the profits of the firm in 
Australia as he brought home to England, his interest in the 
partnership being a foreign security or a foreign possession. 
And Lord Herschell in that case said in the House of Lords 
that if he had turned his partnership interest into a company 
and had represented his interest by shares in the company 
it would have been quite clear that it was a foreign security 
or foreign possession. In 1893, Wright and Cave JJ. in 
the Bartholomay Brewing Co. (of Rochester) v. Wyatt (2) 
followed the decision in Colquhoun v. Brooks (1) and again 
held that where the interest was shares in a foreign company 
it was only what was received in England and not the whole 
profits that were taxable. So far the taxpayer was winning. 
Then came his set-back when San Paulo (Brazilian) Ry. Co. 
v. Carter (3) went to the House of Lords in 1896. In that 
case it was held by the House of Lords that where an English 
company was carrying on a railway in Brazil, although it was 
carrying on business partly abroad and partly here, yet it 


(1) (1889) 14 App. Cas. 493. (2) [1893] 2 Q. B. 499. 
(3) [1896] A. C. 31. 
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was one indivisible business, and that the company was 
taxable on the whole of the profits though they were not 
brought home to England. Then followed a series of Ameri- 
can brewery cases in which English companies, resident in 
England, holding nearly all, and sometimes all, the shares 
in American breweries, and sometimes purporting to own 
all the assets which the American companies held—although 
it was never quite clear how they did so—claimed only to 
pay income tax on such part of the American brewery profits 
as were remitted to England. In three of those cases—the 
Peter Schoenhofen Case (1), the St. Louis Case (2), and the 
United States Case (3)—the Commissioners found as a fact 
in each case that the head and seat of the government of the 
American company were in England, and that the business 
carried on in America was the business of the English 
company. The Peter Schoenhofen Case (1) went to the 
Court of Appeal, and the Court there held themselves bound 
by the finding of fact by the Commissioners that the business 
carried on in America was the business of the English com- 
pany. In one or two of those cases the Court made certain 
remarks as to the taxpayer being stated out of Court by the 
Commissioners, the result of which was that in two or three 
of the subsequent cases, particularly in the Kodak Case (4) 
and in the Gramophone Case (5), the Commissioners set out 
in the cases stated an enormous number of facts and as far 
as they could abstained from making any findings, throwing 
the whole set of the facts at the head of the Court. In both 
of those two cases—the Kodak Case (4), where the English 
company owned ninety-eight per cent. of the foreign com- 
pany’s shares, and the Gramophone Case (5), where they 
owned the whole of the foreign company’s shares—the 
Court of Appeal held that the profits of the foreign company 
were not the profits of the English company, and the English 


company was not carrying on the business of the foreign 
company. 


(1) 4 Tax Cas. 41. (3) 4'Tax Cas. 17. 
(2) 4 Tax Cas. 111. (4) [1903] 1 K. B. 5085. 
(5) [1908] 2 K. B. 89. 
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Now putting aside altogether the question of the loans 
to Mr. Sansom and assuming that he never received them 
the question we have then to determine in this case arises 
in this way. The Crown say to Mr. Sansom, “ The business 
of John Sansom, Ld., is your business, and therefore although 
you have not received the profits the Crown can assess you to 
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income ae because the company pays that tax; but inas- 
much as the company does not pay super tax the only way 
in which it can make the profits of the company liable to 
super tax is by treating them as your profits.” 

In the Gramophone Case (1) Lord Cozens-Hardy M.R. 
said that there might be circumstances and arrangements 
which would make a business carried on by a company the 
business of an individual by virtue of the arrangements and 
by virtue of his control. Speaking for myself—I am not at 
all sure that my brothers take the same view as I do—once 
you get an independent shareholder in the secondary 
company it is impossible to say that the business of the 
secondary company is the business of the man who owns 
most or nearly all of the shares in that company. The profits 
do not belong to the man who holds most of the shares ; 
they belong to the shareholders through the company, and 
tbe moment you get Mr. Hime with one share, quarrelsome 
and independent, in my view it is impossible to find that the 
business is the business of the man who owns all the rest of 
the shares; it is the business of the man who owns all the 
rest of the shares and Mr. Hime. For these reasons it seems 
to me useless to send this case back to the Commissioners 
to make findings on the lines instituted by Rowlatt J. I 
think they have already answered the questions when they 
have found a legal entity and genuine loans, because I agree 
with the Master of the Rolls, that a man cannot have a 
genuine loan to himself out of his own money. I do not 
see how such a transaction can be a genuine loan or how it is 
possible to find a genuine loan if that is the sort of transaction 
which is supposed to have taken place in this case. Apart 

(1) [1908] 2 K. B. 89. 
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from that I do not see how it can be possible for the Com- 
missioners to make any finding to the effect that this was 
the business of Mr. Sansom, once you get that there is an 
independent shareholder in the company of John Sansom, 
Ld., who is not Mr.Sansom and who therefore has an interest 
in the business and in the profits of the business. 

For these reasons, one of which is peculiar to this case, 
the other of which is of general application to all cases of 
companies, I think it would be useless to send this case back 
to the Commissioners. I think they have already found the 
facts, and could not in law make contrary findings, and 
for these reasons I agree with the Master of the Rolls 
that this appeal should be allowed, and the case should 
not be sent back to the Commissioners. 


Younger L.J. The learned judge, as appears by his 
judgment, was asked by the Commissioners of Inland Revenue 
at the hearing to decide out of hand on the facts stated in 
the case either (1.) that Mr. Sansom did in this instance 
carry on this company’s business as his own to the exclusion 
of the company, or (2.) that if the company did carry on the 
business it carried it on as the agent of Mr. Sansom, who 
was to be regarded as a principal standing outside the com- 
pany. The learned judge refused so to decide either of these 
points in the sense contended for, although not, as would 
appear from his judgment, without some hesitation. To my 
mind the fact that such a request was in face of the findings 
contained in the case actually made by the Commissioners, 
coupled with the fact that that request when made was 
rejected by the learned judge only with some hesitation, 
clearly indicates that the position of Mr. Sansom towards 
the company and of the company towards him, all as set 
forth in the case, were not, with their necessary implications, 
sufficiently recognized and accepted in the Court below, 
and as there appears to be an increasing tendency in this 
direction, it may be not without advantage to deal with this 
aspect of the case in some detail. As set forth in the case 
and accompanying documents the position seems to have 
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been in no way abnormal. Mr. Sansom, in November, 1911, 
was, as appears from the company’s memorandum of associa- 
tion, carrying on business as a timber merchant at various 
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to transfer that business of his to a company promoted by 
himself for the purpose of acquiring and carrying it on. 


Commis- 
SIONERS 


SANSOM. 


Accordingly he caused the company now in question to be Younger LJ. 


incorporated as a private company with a nominal capital 
of 25,000. divided into 2500 shares of 101. each, its principal 
object, as defined in its memorandum of association, being 
to take over Mr. Sansom’s business with all its assets and 
liabilities, as a going concern upon the terms of a contract 
of sale therein referred to. Under the provisions of that 
contract the consideration payable by the company for the 
business was 25,0001. to be satisfied in fully paid shares of 
the same nominal amount, all of them to be issued to or by 
the direction of Mr. Sansom, the vendor. The memorandum 
of association was signed by Mr. Sansom and his manager, 
Mr. Hime. One of the 2500 fully paid shares was, presumably 
by Mr. Sansom’s direction, issued to and until 1917 remained 
registered in the name of Mr. Hime. He was throughout 
all that period the legal holder of that one share. Whether 
he was also its beneficial owner does not appear, and to my 
mind it is really immaterial whether he was so or not. His 
legal ownership of that single share, evidenced by its being 
registered in his name, sufficed to constitute the statutory 
minimum of the company’s share holding. There must now 
in a private company be at least two corporators, but the 
Companies (Consolidation) Act, 1908, s. 2, does not ensure, 
nor does it require, more than a nominal plurality of persons. 
One of the two may be a trustee for the other, inasmuch as 
a shareholder is constituted by holding legally a single share 
in the company. As was stated by Lord Halsbury in 
Salomon’s Case (1)—he was there dealing with the then 
minimum number of seven shareholders for all companies 
whether public or private—‘ If they are shareholders, they 
are sharekolders for all purposes; and even if the statute 
(1) [1897] A. C. 22, 30. 
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was silent as to the recognition of trusts, I should be prepared 
to hold that if six of them were the cestuis que trust of the 
seventh, whatever might be their rights inter se, the statute 
would have made them shareholders to all intents and 
purposes with their respective rights and liabilities, and, 
dealing with them in their relation to the company, the only 
relations which I believe the law would sanction would be 
that they were corporators of the corporate body.” And 
Lord Herschell in the same case said: (1) ‘“‘ Whether they 
are beneficial owners or bare trustees is a matter with which 
neither the company nor creditors have anything to do: it 
concerns only them and their cestuis que trust if they have 
any.” 

Accordingly, so far as I am concerned, I am prepared to 
deal with this case on either footing—that Mr. Hime was a 
beneficial owner, or that he was a trustee. I think myself, 
on the facts of this case, that it makes no difference which 
he was, and I cannot myself suppose that the position of 
Mr. Sansom in relation to the company was in any way altered 
by the transfer in 1917 of that share by Mr. Hime to his own 
daughter. Whatisimportant is that Mr. Sansom, throughout 
its whole existence, held all the other shares of the company 
—that is to say, 2499; these were registered in his name 
and they were his own. By the articles of association 
Mr. Sansom was appointed the company’s governing director. 
That office was his, and after his death his executors’, so 
long as 500 of those original shares remained registered in 
his name or theirs. The office carried with it the right 
to exercise on behalf of the company every power the 
company possessed not by statute required to be exercised 
in some special way. 

Now the purchase agreement entered into on the incorpo- 
ration of the company was in due course completed ; the 
shares to be issued in pursuance of it were issued; the 
business which had formerly belonged to Mr. Sansom was 
transferred to the company, and by and in the name of the 
company the business was carried on until September, 1917, 


(1) [1897] A. C. 22, 46, 
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when the company went into voluntary liquidation, its 
auditor, as we have been told by counsel, was appointed 
liquidator, and the business has now been entirely 
wound up. . 

And all this, either appearing on the case, or stated at the 
Bar, was done as the law/allows. It is no part of my duty 
to express any opinion at all upon the existing statutory 
policy in such a matter. There may be room for different 
views upon it, but at all events it is a considered and deliberate 
policy : and it is, perhaps, permissible to invite those who 
would cast stones at the existing statutory provisions in 
relation to private companies to suggest any substantial 
amendments which if they checked fraud in one case would 
not be calculated to stop enterprise in a hundred. That 
task has often been attempted by, amongst others, at least 
two influential departmental committees; it has not yet 
been accomplished. 

As Lord Herschell says—again I am quoting from a passage 
in his judgment in Salomon’s Case (1)—‘‘ It may be that a 
company constituted like that under consideration was not 
in the contemplation of the Legislature at the time when 
the Act authorizing limited liability was passed; that if 
what is possible under the enactments as they stand had 
been foreseen a minimum sum would have been fixed as the 
least denomination of share permissible ; and that it would 
have been made a condition that each of the seven persons ”’ 
—that was then the minimum number—“ should have a 
substantial interest in the company. But we have to 
interpret the law, not to make it; and it must be remem- 
bered that no one need trust a limited liability company 
unless he so please, and that before he does so he can ascer- 
tain, if he so please, what is the capital of the company and 
how it is held.”” These remarks made in 1897 were striking 
then. They are still striking to-day. But with this 
difference, that in the interval—in 1907—the Legislature 
actually singled out private companies for special privileges ; 
amongst others it has reduced the requisite complement of 

(1) [1897] A. C. 22, 46. 
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members to two—the smallest number possible to select if 
you are to have a “ company ”’ at all. 

Now, speaking for myself, I do in the light of these con- 
siderations, deprecate in connection with what are called 
one-man companies the too indiscriminate use of such 
words as simulacrum, sham, or cloak—the terms found in 
this case—or indeed any other term of polite invective. 
Not only do these companies exist under the sanction, 
even with the encouragement of the Legislature, but I have 
no reason whatever to doubt that the great majority of them 
are as bona fide and genuine as in a business sense they 
are convenient and suitable media for the provision and 
application of capital to industry. 

No doubt there are amongst such companies, as amongst 
any other kind of association, black sheep; but in my 
judgment such terms of reproach as I have alluded to should 
be strictly reserved for those of them and of their directors 
who are shown to deserve condemnation, and I am quite 
satisfied that the indiscriminate use of such terms has, 
not infrequently, led to results which were unfortunate and 
unjust, and in my judgment this is no case for their use. 
For, although it may well be that the statutory privileges, 
of which here Mr. Sansom took full advantage, may in 
some instances enable a trader to circumvent the creditors 
of his business with a facility not otherwise open to him, 
it is, I think, quite clear, on the case as stated, that there 
was no trace of anything of the kind even suggested in 
relation to Mr. Sansom’s company. Every creditor of that 
company, and of the business previously carried on by 
Mr. Sansom, has been paid everything that was due to him. 
Reasonably profitable as it was before the war, the profits 
of the business increased largely during the war, and income 
tax and excess profits duty have been regularly paid and 
accounted for by the company throughout. Even the 
so-called loans to Mr. Sansom himself up to 1917, if the 
calculations put before us by Mr. Latter were correct, involved 
no loss to the Revenue, whether in respect of super tax 
payable by Mr. Sansom or otherwise. In short the whole 
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case indicates to my mind with the utmost clearness that 
this was a private company, regularly formed to take over 
a business; that it paid for it and took it over; that it 
carried it on with entire regularity ; and having discharged 
every debt and liability incurred by it, was finally in due 
form wound up, and is now at an end. So far as the case 
stated by the Special Commissioners is concerned there was 
nothing in the history of this company—with the one possible 
exception of the so-called loans reserved for separate 
consideration—which was otherwise than regular from 
start to finish. 

Now throughout its course and up to the very date of 
its liquidation Mr. Sansom was the governing director 
of the company. He held, as I have said, possibly every 
share—certainly every share but one. Every important 
act of the company I have no doubt was inspired and directed 
by him. There was nobody else to inspire or direct the 
actions of the company. Every power the company possessed 
was his to exercise on its behalf. But there is nothing 
anywhere to suggest that any act which was inspired and 
directed by him was not so inspired and directed as 
governing director of the company, and as its agent for 
that purpose. Indeed there is no reason I can see why 
that should not have been the case or why every transac- 
tion in connection with the company should have been 
any other than it purported to be. This company might 
have been registered with unlimited lability without in the 
event introducing a single element of added risk. There 
was no occasion or necessity for any subterfuge at all in 
relation to the conduct of its business. In those circum- 
stances, all of which can be gathered from the case and 
the documents to which we are entitled to refer, I can 
myself see no room for the order which the learned judge 
has made. 

The first question which under that order the Commis- 
sioners are directed to answer is “ Whether in point of 
truth and in fact the company did carry on this business 
or whether the respondent ’’—that is to say, Mr. Sansom, 


515 


C. A. 
1921 


INLAND 
REVENUE 
Commis- 
SIONERS 
Vv. 
SANSOM. 


Younger L.J. 


516 


C. A. 
1921 


INLAND 
REVENUE 
CommMIs- 
SIONERS 
v. 
SANSOM. 


Younger L.J. 


KING’S BENCH DIVISION. [1921] 


who is, unfortunately, now dead—“really carried it on to the 
exclusion of the company.” 

Now in connection with the facts of this case I really do 
not know what that question means. It is conceded that 
the entire property in this business was bought and paid for 
by the company, that it passed to the company nearly ten 
years ago, that every transaction thereafter was carried 
out by and in the company’s name, and has now been carried 
to completion in a liquidation regularly constituted. In 
those circumstances unless the company’s legal status is 
to be denied to it—and this is expressly disclaimed by the 
learned judge—there appears to me to be no room on this 
case as stated for directing any such inquiry. The facts 
already stated appear to me to preclude both its propriety 
and its utility. 

The second and third questions which the learned judge 
asks—they are different aspects of the same inquiry—are 
‘* Whether if the company did carry on the business it carried 
on the business as agent for the respondent, who is to be 
regarded as a principal standing outside the company, or 
whether it carried on the business on its own behalf and 
for the benefit of the corporators, which practically is the 
respondent inside the company.” 

Now with reference to these questions my clear view is 
that unless in the case of every company constituted as this 
was it is to be held that the burden is laid upon it, and upon 
its managing director and principal or even only beneficial 
shareholder, in every case where the question is raised, 
affirmatively to prove that the acts ostensibly of the 
governing director as such are not really his own acts 
outside the company and his office—unless that is to be 
taken to be the true position, I can see no room in the 
case of this company for these questions which the 
Commissioners are asked to answer, and I need hardly 
say that to my mind that is not the true position, and 
for the reasons I have already given. In my judgment 
so long as such a company as this was is recognized by the 
Legislature there can be no reason why the contracts and the 
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engagements made in its name or entered into on its behalf, 
and themselves ex facie regular, should not everywhere 
until the contrary is alleged and proved be regarded as the 
company’s and not those of somebody else, any more than 
there is any reason why the contracts and engagements 
and transactions, say even of such a company as the London 
and North Western Railway Company, should not be 
regarded as regular until the contrary is shown. To my 
mind it is strange that it should be necessary to insist upon 
this aspect of the case at this time of day. But until it is 
fully realized the loyal adherence to the principles of 
Salomon’s Case (1), to say nothing of obedience to the 
declared policy of the Legislature—which is required of 
all Courts—will not be forthcoming. 

So far on the general question I have hitherto purposely 
omitted any specific reference to the matter on which the 
whole case really turns—that is to say, what was the true 
character of these loans or so-called loans which were made, 
or were said to be made by the company to Mr. Sansom ? 

Now with regard to these loans there is a direct finding 
of fact by the Commissioners already alluded to by the 
Master of the Rolls and which I think the Solicitor-General 
and Mr. Hills both recognized must be accepted. Nor, in 
terms, has the learned judge, in the questions which he has 
thought fit to put to the Special Commissioners, rejected 
it. Nor could he. That finding is binding both upon him 
and upon us, and, in my opinion, unimpeached, it is conclusive 
of the whole case for the reasons already given by my Lord. 
I wish, however, to express, if I may be allowed to do so, my 
fullest concurrence with what has fallen from Scrutton L.J. 
and also from the Master of the Rolls on the question in 
relation to these loans, as it must have presented itself 
to the Crown before the case came before the Special Com- 
missioners at all. The transactions between Mr. Sansom 
and the company in relation to these loans are indeed on 
the face of them very singular. I myself think them more 
singular if Mr. Sansom is to be regarded as the managing 


(1) [1897] A. C. 22. 
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director exercising all the powers of the company, than 
they would be if he is to be regarded as dealing with the 
company’s money ashisown. For not only isita remarkable 
thing that a company should lend its money without interest 
and without security, but it is an even more remarkable 
thing that its governing director who exercises all its powers 
should call upon it to exercise that power of lending in a 
form so entirely in his own favour. In other words, the case 
of the Crown when the question went before the Special 
Commissioners in the first instance, was, it appears to me, 
a stronger case, if all the principles and implications of 
Salomon’s Case (1) were recognized than if they were not. 
But all that is now made academic by the finding of the 
Commissioners. They, having heard Mr. Sansom and having 
heard all the evidence, have found that the loans were genuine 
loans, one consideration leading them to that conclusion 
doubtless being contained in the statement made by them 
in the case that there was, in the earlier stages of this company, 
a loan under precisely similar terms and conditions, which, 
after a few months, was repaid by Mr. Sansom to the 
company. In fact, although prima facie one would not be 
ready to arrive at that conclusion, the Commissioners may 
well have thought that here was Mr. Sansom capitalising, 
if I may use the expression, the business of the company 
out of its profits, not himself as a shareholder drawing 
dividends from the company at all, but when moneys were 
taken out of it by him, taking them as loans, so that the 
relation of debtor and creditor being constituted between 
him and the company in respect of them, the company 
was entitled to repayment as and when that was required 
either by himself or by any other person, say a liquidator, 
empowered to act on its behalf. In short the Commissioners 
having heard it at length found the case to be an honest 
case all through. Therefore, although the case for the 
Crown was, as I think, very strong before the Commissioners 
found those to be the facts, that case did not even then 
depend upon any denial of those principles in relation to 


(1) [1897] A. C. 22. 
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private companies which, as it seems to me, are thoroughly C.A. 
well established, and in the case of this company now that 1921 
its bona fides stand affirmed ought to be fully recognized. Inranp 
For these reasons I think that the questions directed by the B®Y=SU> 


: Commis- 
learned judge were out of place and that this appeal should stoners 
be allowed. a ae 


Appeal allowed. 


Solicitors for appellants: Peacock & Goddard, for Toulmin 
& Ward, Liverpool. 
Solicitor for respondents: Solicitor of Inland Revenue. 
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{IN THE COURT OF APPEAL.] C. A. 


In re AN ARBITRATION BETWEEN MOORE AND COMPANY, ,,.. 9 


LIMITED anp LANDAUER AND COMPANY. aS 


Sale of Goods—Canned Fruits—Hxpress Term as to Mode of Packing—Cases 
to contain Thirty Tins Hach—Breach as to Part—Right to reject Whole— 
Sale of Goods Act, 1893 (56 & 57 Vict. c. 71), s. 13; s. 30, sub-s. 3. 


By a contract for the sale of a quantity of cases of Australian canned 
fruits the goods were stated as being in cases containing thirty tins each, 
payment to be per dozen tins. The sellers tendered the whole quantity 
ordered, but about one-half of the cases contained twenty-four tins 
only ; the remainder contained thirty tins. The buyers refused on this 
ground to take delivery, and the dispute was referred to arbitration. 
The umpire found that there was no difference in the market value 
of the goods whether packed twenty-four or thirty tins in a case, and 
that the goods tendered were a good delivery :— 

Held, that the sale was a sale of goods by description, and as the goods 
contracted to be sold were mixed with goods of a different description 
the buyers were entitled under s. 30, sub-s. 3, of the Sale of Goods Act, 
1893, to reject the whole consignment. 

Judgment of Rowlatt J. [1921] 1 K. B. 73 affirmed. 


AppEAL from the judgment of Rowlatt J. on an award in 


the form of a special case. (1) 
By a contract dated June 14, 1919, Moore & Co., Ld. 


(1) [1921] 1 K. B. 73. 
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(herein called the sellers), sold to Landauer & Co. (herein called 
the buyers) “about 3100 cases Australian canned fruits 
consisting of about 2500 dozen 30/24 nominal tins Vickar 
pears at 27/6 per doz., 240 dozen 30/24 nominal tins apricots 
at 27/6 per doz., 2358 dozen 30/24 nominal tins plums at 
27/6 per doz., 964 dozen 30/24 nominal tins Bartlett pears 
at 27/6 per doz., 1745 dozen 30/2} nominal tins apples at 
23/- per doz.,”’ “‘ shipped per ss. Z'oromeo.” 

Any dispute under the contract was to be settled by 
arbitration. 

In the above contract ‘30/24 nominal tins”? meant 
thirty tins in a case, each tin being of the nominal weight 
of 24 lbs. 

The goods were shipped on board the Toromeo at Hobart 
early in May, 1919, and the Toromeo left for Melbourne on 
May 12 to complete her loading. She was delayed there 
and also in South Africa owing to strikes, and did not arrive 
in London until January, 1920. The delay was in no way 
attributable to any default on the part of the sellers. As to 
about one-half of the cases, each case contained twenty-four 
tins only ; the remainder of the cases contained thirty tins 
each. (1) On the goods being tendered the buyers refused to 
take delivery on certain grounds, the one material to this 
report being that they were entitled to reject the whole con- 
signment because half of the cases contained only twenty- 
four tins each instead of thirty. The dispute was referred to 
arbitration, and the umpire, on the arbitrators disagreeing, 
made his award in favour of the sellers, subject to the 
opinion of the Court on the question (so far as material), 
“whether in law under the contract of June 14, 1919, 
the buyers are bound to accept any goods packed twenty- 
four tins in a case, and if not whether the apricots, plums, 
and Bartlett pears having been tendered so packed the 
buyers can reject the whole tender, or must accept that 
part of it which comprises the Vickar pears and the apples 
packed in cases of thirty tins.” He found that there was 


(1) The apricots, plums, and Bart- tins to a case; the Vickar pears and 
lett pears were packed twenty-four apples thirty tins to a case. 
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no difference in the market value of the goods whether 
they were packed twenty-four tins or thirty tins in a case, 
and that the goods tendered were in this respect a good 
delivery. ; 

Rowlatt J. held that the buyers were entitled to reject the 
whole consignment. 

The sellers appealed. 


Sir John Simon K.C. and Stuart Bevan K.C. (H. H. Joy 
with them) for the sellers. The statement in the contract 
that the goods were packed thirty tins in each case is merely 
a warranty, the breach of which gives a right to damages 
only (s. 11 of the Sale of Goods Act, 1893), and is not a condition 
giving a right to reject. It is not a ‘‘ description” of the 
goods within s. 13 and s. 30, sub-s. 3, of the Act. The contract 
was for the sale of tins per dozen, the payment being per dozen 
tins, and the statement that the tins were packed thirty 
tins in a case was merely a mode of calculating the number 
of tins, and was not a matter of importance. The buyers 
have suffered no loss, as the umpire has found that there was 
no difference in the market value of the goods whether 
packed twenty-four or thirty tins in a case. In Makin v. 
London Rice Mill Co. (1) there was evidence that it was of 
importance in the American markets that rice should be 
packed in double bags, that rice in single bags would 
not readily sell, and that double bags were considered as 
absolutely essential in New York for transit to the west. 
Upon that evidence the Court were of opinion that “ the 
mode of packing in double bags affected the quality 
and description of the thing sold, and that the plaintiff 
was entitled to reject.” There is no such evidence as that 
in the present case. On the contrary, the finding is that 
the packing made no difference in the market value of the 


goods. 
[Scrurron L.J. referred to Manbre Saccharine Co. v. Corn 


Products Co. (2)] 
At any rate, the buyers were not entitled to reject the 


(1) (1869) 20 L. T. 705. (2)° [1919] 1 K. B. 198, 207. 
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whole, but were bound to accept the cases packed thirty tins 
in a case. (1) 

Montgomery K.C. and Costello for the buyers were not called 
upon. 


Banxes L.J. In this case I so entirely agree with the view 
of Rowlatt J. on every point, that it is not necessary to go 
at any length into the matter. The dispute between the 
parties arose under these circumstances. The buyers in 
June, 1919, entered into a contract for the purchase of a 
quantity of canned fruits afloat. The contract described 
the goods as being about 3100 cases Australian canned fruits 
consisting of a certain number of dozen of Vickar pears, 
apricots, plums, Bartlett pears and apples. All the dozens 
were described as being thirty tins in a case. The first 
question which arises is in reference to the construction of 
the contract. In my opinion it is a contract for the sale of 
goods by description, and it is part of the description of the 
goods that they are packed thirty tins in the case. The 
goods were delayed for an inordinate length of time owing, 
apparently, to labour troubles at the places at which the vessel 
called. The goods did not arrive in London until January, 
1920. The point is stated in the special case in these 
words: ‘“‘ Whether in law under the contract of June 14. 
1919, the buyers are bound to accept any goods packed 24 
tins in a case, and if not whether the apricots, plums and 
Bartlett pears having been tendered so packed the buyers 
can reject the whole tender, or must accept that part of it 
which comprises the Vickar pears and the apples packed in 
cases of 30 tins.” That question of law, in my opinion, admits 
of a very simple answer. If it is true to say, as I think it is, 
that this is a sale of goods by description, and the statement 
in the contract that the goods are packed thirty tins in a case 
is part of the description, there is, under s. 13 of the Sale of 

(1) The sellers also contended on packed in each case. The Court 
the facts that the buyers by their decided this point in favour of the 
conduct when the goods were ten- buyers, and it is not considered 


dered had waived the stipulation in necessary to report it. 
the contract that thirty tins were 
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Goods Act, 1893, an implied condition that the goods shall 
correspond with the description. The goods tendered did 
not as to about one-half correspond with that description. 
The effect of that is stated in s. 30, sub-s. 3, which provides 
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contracted to sell mixed with goods of a different description 
not included in the contract, the buyer may accept the goods 
which are in accordance with the contract and reject the rest, 
or he may reject the whole.” That was the buyers’ position 
as defined by the Act, and they rejected the whole. The 
question of law, as stated by the umpire, admits, as it seems 
to me, of only one answer—namely, that the buyers were 
entitled to reject the whole. 

Makin v. London Rice Mill Co. (1) was cited to us. The 
contract was for the sale of rice in double bags. The case 
is reported only in the Law Times, obviously because it 
was considered to be of no_ general importance. All 
that appears from the judgment is that the judges wished 
to know whether any evidence had been given at the trial 
as to the importance from the trade point of view of rice 
being packed in double bags. It may be that it was 
very important in those days to ascertain that fact, but 
here it appears to me it is plain upon the face of this 
contract that the packing of these particular goods was part 
of the description of the goods. In these circumstances, it 
is irrelevant to inquire whether it was considered in the 
trade a matter of importance, or whether it affected the 
market value of the goods. If on the face of the contract 
it appears to be part of the description of the goods, then 
any inquiry such as was made in Makin’s Case (1) becomes 
immaterial. [The Lord Justice then dealt with the question of 
waiver. } 

The appeal must be dismissed. 


Scrutton L.J. In this case a seller sold to a buyer about 
** 3100 cases of Australian canned fruits, consisting of about ”’ 
and then follow five items, of which the first is 2500 dozen 


(1) 20 L. T. 705. 
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In re. 
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30/24 nominal tins Vickar pears ab 27/6 per dozen. We 
are informed that 30/24, which by the light of nature we might 
not have been able completely to understand, means 
thirty tins in a case, each tin being of a nominal weight of 
24 lbs. When the goods arrived, the seller tendered a 
number of cases, packed thirty tins to a case, and other cases, 
more than half the total number, packed twenty-four tins 
to a case. The buyer, who rejected without giving a reason, 
at the arbitration gave as one of his reasons that he was 
entitled to reject the whole consignment and was not bound 
to accept such part as was packed thirty tins in a case. In 
view of the provisions of s. 30 of the Sale of Goods Act, 1893, 
I should have thought that the buyer was clearly right. 
I adopt as my own the language in which McCardie J. dealt 
with a point of this nature in Manbre Saccharine Co. v. Corn 
Products Co.(1) ‘There the contract was for the sale of 
starch in 280 lb. bags, price so much per cwt., and the sellers 
tendered 220 lb. bags, and 140 Ib. bags. McCardie J. said : 
“In my opinion it is clear that such words were an essential 
part of the contract requirements. They constitute a portion 
of the description of the goods. The size of bags may be 
important to a purchaser in view of sub-contracts or otherwise. . 
A man may prefer to receive starch either in small or large’ 
or medium bags. If the size of the bags was immaterial I 
fail to see why it should have been so clearly specified in the 
contract. A vendor must supply goods in accordance with 
the contract description, and he is not entitled to say that 
another description of goods will suffice for the purposes of the 
purchaser : see s. 13-of the Sale of Goods Act, 1893. .... 
The tender by the defendants of starch in bags other than 
280 Ib. bags was a failure to comply with their contract.” 

In the present case for some reason the sellers and buyers 
have put into their contract: ‘“‘ About 3100 cases with 30 
tins to the case.” They have pvt that in as a description, 
and that is what the sellers must tender to the buyers. The 
umpire finds that twenty-four tins to the case are as valuable 
commercially as thirty tins to the case. That may be so. 


(1) [1919] 1 K. B. 198, 207. 
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Yet a man who has bought under a contract thirty tins to 
the case may have sold under the same description, and may 
be placed in considerable difficulty by having goods tendered 
to him which do not comply with the description under which 
he bought, or under which he has resold. On that point, 
which appears to be the point on which the special case as 
stated comes before us, I think the umpire was wrong, and 
that the judgment of Rowlatt J. is right. [The Lord Justice 
dealt with the question of waiver.] 


Artsy L.J. I agree. It appears to me to be clear that 
the stipulation in the contract that there shall be 24 dozen 
tins in a case is part of the description of the goods. There 
is, therefore, an implied condition that the goods when 
tendered shall correspond with the description. That con- 
dition was broken, and there was a right to reject. It appears 
to me also to be plain that by reason of s. 30, sub-s. 3, of the 
Sale of Goods Act, 1893, the sellers were not entitled to insist 
upon the buyers accepting so much of the goods tendered as 
happened to correspond with the description. I think the 
buyers were entitled to reject the whole. [The Lord Justice 
then dealt with the question of waiver.] 


Appeal dismissed. 


Solicitors for sellers: Morgan Veitch & Bilney. 
Solicitors for buyers: F.C. Mathews & Co. 
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[IN THE COURT OF APPEAL.] 
MERTENS v. HOME FREEHOLDS COMPANY. 


[1916. M. 1919.] 


Building Contract—Frustration—Stoppage of Work by Ministry of Munitions 


—Licence to proceed—Refusal brought about by Action of Builder—Subse- 
quent Completion of Work by building Owner—Measure of Damages. 


By a contract in writing dated May 12, 1916, the defendant agreed 
to build for the plaintiff a house subject to the conditions set forth in 
the schedule thereto for the sum of 1900J. The conditions provided 
(inter alia) that the defendant should begin the works immediately 
after possession of the site was given to him, and should regularly proceed 
with and complete the same within six months after the date of the plans 
being passed by the local authority, and that if the defendant should 
suspend the works or should not proceed with them with due diligence, the 
plaintiff by his architect should have power to give notice to the defendant 
requiring him to proceed, and on failure of the defendant to comply 
with such notice for thirty days the plaintiff should be entitled to enter 
upon and take possession of the works and site and employ any other 
person to complete the works. On July 10, 1916, the plans were duly 
passed. On July 14, 1916, an Order was made by the Minister of 
Munitions under the powers of the Defence of the Realm (Consolidation) 
Regulations, 1914, which provided that on and: after July 20, 1916, no 
person should without licence from the Minister of Munitions commence or 
carry on any building or construction work. On July 21, the defendant 
applied for a licence to proceed, and continued to work fairly well until 
August 12, when he ceased to proceed with due diligence with the 
deliberate intention, as the Court held, of ensuring that the licence 
should be refused, and that he should thereby be enabled to put an 
end to the contract. On September 9, the plaintifi’s architect gave him 
thirty days’ notice to proceed with the works. On September 30, before 
the expiration of the notice, the Minister of Munitions refused to grant 
the licence to proceed. In an action by the plaintiff for damages for 
breach of contract :-— 

Held, by the Court of Appeal (reversing the decision of the Divisional 
Court), that the defendant could not take advantage of the intervention 
of the Minister of Munitions which was brought about by his own act, 
and that the proper measure of damages was what it cost the plaintiff 
to complete the house substantially as it was originally intended and in 
a reasonable manner at the earliest moment he was allowed to proceed 
with the work, less any amount that would have been due and payable 
to the defendant by the plaintiff, had the defendant completed the house 
to the roofing in at the time agreed by the terms of his contract. 

Hirt v. Hahn (1876) 61 Missouri, 496, cited in Hudson on Building 
Contracts, 4th ed., vol. i., p. 491, followed. 
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APPEAL from a decision of the Divisional Court. 

In February, 1916, the plaintiff purchased from the 
defendant company a plot of ground at Eastcote, Middlesex, 
with a view to erecting thereon a dwelling house for his own 
residence. 

By articles of agreement dated May 12, 1916, between the 
plaintiff (thereinafter called “the employer”) of the one 
part and Charles Lawrence (thereinafter called “the con- 
tractor’) of the other part, the contractor agreed to build 
for the plaintiff a house upon the said piece of ground in accord- 
ance with the plans and specifications therein referred to 
and subject to the conditions set forth in the schedule thereto 
for the sum of 1900/. The material conditions were the 
following :— 

“23. Possession of the site (or premises) shall be given 
to the contractor on or before the 16th day of May, 1916. 
He shall begin the works immediately after such possession, 
shall regularly proceed with them, and shall complete the 
same (except painting and papering or other decorative work 
which in the opinion of the architect it may be desirable to 
delay) six months from the date of plans being passed by the 
Council subject nevertheless to the provisions for extension 
of time hereinafter contained.” 

“26. If the contractor, except on account of any legal 
restraint upon the employer preventing the continuance of 
the works, or on account of any of the causes mentioned in 
clause 25, or in case of a certificate being withheld or not paid 
when due, shall suspend the works, or, in the opinion of the 
architect, shall neglect or fail to proceed with due diligence 
in the performance of his part of the contract .. . . the employer 
by the architect shall have power to give notice in writing 
to the contractor requiring that the works shall be proceeded 
with in a reasonable manner and with reasonable despatch. 
.... If the contractor shall fail for thirty days after such 
notice has been given to proceed with the works as therein 
prescribed the employer may enter upon and take possession 
of the works and site, and of all plant and materials thereon 
(or on any ground contiguous thereto) intended to be used. for 
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the works..... If the employer shall exercise the above power 
he may engage any other person to complete the works. . . . - * 

On July 10, 1916, the plans were duly passed, and it there- 
upon became the duty of Lawrence to proceed with regularity 
and due diligence to complete the works by January 10, 1917. 

On July 14, 1916, an Order was made by the Minister of 
Munitions in pursuance of the powers conferred upon him 
by Regulation 8 of the Defence of the Realm (Consolidation) 
Regulations, 1914, which provided that: “On and after the 
twentieth day of July, 1916, no person shall without licence 
from the Minister of Munitions commence or carry on any 
building or construction work,’ with certain exceptions. 
The Order contained a proviso “that where a first application 
for a licence under this Order has been made and is pending 
for the carrying out of the work which has been commenced 
before the said twentieth day of July, 1916, nothing in this 
Order shall prohibit the carrying on of such work until the 
licence has been refused.” 

On July 21, 1916, Lawrence applied for a licence to proceed, 


- but continued to work fairly well until August 12, when, 


having received considerable sums on account from the 
plaintiff, he ceased to proceed with the works with due 
diligence. 

On September 9 the plaintifi’s architect gave him the 
thirty days’ notice under condition 26 of the contract to 
proceed. Before the expiration of that notice, the Minister 
of Munitions by a letter dated September 30, 1916, refused 
to grant a licence to proceed. 

The building had at that time reached the damp course level. 

On November 6, 1916, the plaintiff commenced the present 
action for breach of the contract of May 12, 1916. 

By his statement of claim he alleged that the defendant 
R. Masson Smith was at all material times the owner of and/or 
partner in the defendant company and/or a co-adventurer 


with the defendant Lawrence, or in the alternative that he 


held out the defendant Lawrence to the plaintiff as his agent, 
whereby the plaintiff was induced to enter into the contract 
of May 12, 1916. He further alleged that the defendants 


2 K. B. KING’S BENCH DIVISION. 


had failed and neglected to finish the house, and had in fact 
done work on the house to the value of 4961. and no more, and 
that by reason thereof the plaintiff had suffered loss and 
damage, and in order to finish the house would be compelled 
to expend thereon a sum of approximately 30001. 

By their defence the defendants traversed the plaintiff’s 
allegation as to partnership or agency, and in the alternative 
alleged that the defendant was discharged from further 
performance by the Order of the Minister of Munitions of 
July 14, 1916, and the letter of September 30, 1916, refusing 
to grant a licence to proceed. 

On February 21 and 22, 1918, the action was tried before 
Avory J. with a jury. The jury found that in entering into 
the contract the defendant Lawrence was acting as agent for 
the defendant Masson Smith and returned a verdict for the 
plaintiff. Avory J. accordingly entered judgment for the 
plaintiff and remitted the rest of the action to one of the 
official referees to determine the amount of the damages. 

On June 25, 1918, the Court of Appeal granted an order for 
a new trial. 

On February 24, 1919, the action was again tried before 
Sankey J. sitting with a jury, and resulted in a verdict for the 
plaintiff on the issue of partnership, and the issue as to 
damages was referred by Sankey J. to Mr. Pollock, one of the 
official referees. 

On May 4, 1920, the Official Referee made his report, in 
which on the question whether the contract was put an end 
to by the Order of the Minister of Munitions he found as 
follows: ‘‘ With regard to the second point I find that the 
contract made by the defendant Lawrence with the plaintiff 
was one which he could not fulfil except at great loss, and 
that, apart from the order of the Minister of Munitions, 
Lawrence was desirous of putting an end to the contract. 
I find if proper dispatch had been used in the building of the 
house for the plaintiff the roof might have been on by the 
end of September, but that the work was intentionally delayed 
by Lawrence in the hope that the work would be stopped by 
a refusal of a licence under the Order of the Minister of 
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Munitions dated July 14, 1916. I find that the failure to 
carry out the agreement was not caused by the refusal of the 
licence to proceed, but by the neglect and failure of Lawrence 
to proceed with due diligence in the performance of his con- 
tract. I find that it would have cost the plaintiff 41531. 
to complete the house in accordance with the contract, and 
deducting from that sum the contract price of 19001., together 
with 495/., being the value of the work already done, and 
deducting 8251. paid to Lawrence, I estimate the damages due 
to plaintiff at the sum of 2583/., and I award the costs of the 
trial of the issue as to damages to the plaintiff.” 

The defendants appealed from the Official Referee’s report 
to the Divisional Court (Rowlatt and McCardie JJ.) on the 
question as to the amount of the damages the plaintiff was 
entitled to recover. 

The Divisional Court held that the damages to which the 
plaintiff was entitled must be measured as in September, 1916, 
and that what he was entitled to was the difference between 
a fair price in September, 1916, for the building erected to 
the putting up of the roof and half the joinery which ought 
to have been done and the amount which he ought to have 
paid for the same work on the terms of the contract. The 
case was accordingly referred back to the Official Receiver 
to assess the damages upon the basis indicated. 

The plaintiff appealed. The appeal was heard on March 4 
and 8, 1921. 


Colam K.C. and Neilson K.C. for the appellant. Lawrence, 
knowing that he had made a bad bargain, in order to get rid 
of it, and being aware of the Defence of the Realm Regulations, 
deliberately delayed the work on the house, with the result 
that it was only half finished when building was stopped 
instead of being roofed in, and consequently the plaintiff 
was put to a much greater expense in completing the house 
when building was again permitted. 

It is submitted that when a person undertakes a building 
contract and deliberately breaks it, knowing that a loss will 
thereby be caused to the building owner, he will be held 
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responsible for that loss. In effect Lawrence himself wrong- 
fully repudiated the contract and now seeks, by relying on 
the subsequent refusal of a building licence, to escape the 


consequences which he himself brought about. It is sub- 


mitted that the proper measure of damages is the difference 
between what it would cost the plaintiff to complete the 
house substantially up to the roofing in, and what was due to 
Lawrence in respect of the work which he had done upon 
the building. 

[They referred to Equitable Steam Fishing Co. v. Cochrane (1) 
and Hudson on Building Contracts, 4th ed., vol. i., p. 491, 
citing Hirt v. Hahn. (2) ] 

J. B. Matthews K.C. and J. H. Watts for the respondents. 
The only damages that can be claimed by the appellant in 
respect of Lawrence’s breach of contract are such as may 
fairly be considered as arising naturally—i.e., according to 
the usual course of things—from the breach of contract itself, 
or such as may reasonably be supposed to have been in the 
contemplation of the parties, at the time when they entered 
into the contract, as the probable result of a breach of it: 
Hadley v. Baxendale (3); Agius v. Great Western Colliery 
Co. (4) Actual intention and motive of the defendant are 
immaterial in actions for breach of contract: Addis v. 
Gramophone Co. (5) 

The knowledge of any fact which will cause a loss must be 
knowledge at the date of the contract and not after it in order 
to be effective. Noone at the date of the contract could 
have anticipated that the Order of the Ministry of Munitions 
would be made. Lawrence cannot be taken as guaranteeing 
the appellant against such an Order. The damages are 
entirely attributable to that Order. It was only about a 
fortnight or three weeks before the date of the Order that it 
was at all contemplated that the Order would be made. It 
is submitted that if the appellant is entitled to any damages 
at all, they ought to be fixed as in 1916, the date of the breach 


(1) Lloyd’s List, May 20, 1919. (3) (1854) 9 Ex. 341. 
(2) 61 Missouri, 496. (4) [1899] 1 Q. B. 413, 419. 
(5) [1909] A. C. 488, 495. 
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of the contract, and not as in 1919, the date when the appellant 
was allowed to proceed with the work: Di Fernando v. 
Simon, Smits & Co. (1) 

[They also referred to Metropolitan Water Board v. Dick, 
Kerr & Co.(2); Horne v. Midland Ry. Co. (3); Hydraulic 
Engineering Co. v. McHaffie. (4) ] 

Oolam K.C. was not called upon to reply. 


Lorp SrernpaLeE M.R. This is an appeal from the 
Divisional Court which reversed a decision of the Official 
Referee, Mr. Pollock. The only question is as to the amount 
of damages which the plaintiff is entitled to recover. 

The matter arises out of a building contract by which the 
defendant Lawrence agreed with the plaintiff to build a house 
for him for 1900/. and to finish it in six months. The contract 
was made in May, 1916, in the middle of the war. Lawrence 
has been described by the defendants’ counsel as a rogue. I 
do not know if that is a correct description or not, but there 
is no great objection to my applying it, as it was the defendants’ 
counsel who suggested the word. The defendant Masson 
Smith is a gentleman who has been found to be a partner 
with Lawrence in the transaction, and therefore responsible 
for his delinquencies. Lawrence made the contract according 
to the findings of the Official Referee at a price which was 
very much too low, and undertook to finish the house within 
a period such that completion within it was at any rate 
extremely doubtful considering the circumstances in which 
the contract was made. In fact, he did what one has con- 
stantly seen done; he gave any terms he could in order to 
obtain the contract with the full intention of breaking it, and 
that he did. The work went on more or less satisfactorily 
until August, 1916, but before that date certain regulations 
under the Defence of the Realm Act were issued by the 
Ministry of Munitions, which provided that onand after July 20, 
1916, no person should carry on any building or constructional 
work, with certain exceptions, without the licence of the 


(1) [1920] 3 K. B. 409, 414, (3) (1873) L. R. 8 C. P. 131, 140. 
(2) [1918] A. C. 119. (4) (1878) 4 Q. B. D. 670, 674. 
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Minister of Munitions, but these regulations contained a 
proviso “‘ that where a first application for a licence under 
any order has been made and is pending for the carrying on 
of work which has already been commenced at the date when 
such licence first became necessary, nothing in the order 
shall prohibit the carrying on of the work until the licence has 
been refused.” Now I agree with the construction put upon 
that proviso by the Divisional Court; I think it means that 
if the work was begun before July 20 and then an application 
for a licence was made the applicant might go on with the 
work, although he did not make the application until after 
that date. Lawrence did make an application, but never 
had any intention from the time he heard of these regulations 
of carrying on the work properly. He said, and I do not 
think there is much doubt he meant it, that these regulations 
were a godsend to him to help him get out of his contract, 
and he proceeded to do so. He did not go on with his work 
and did not get the house roofed in, and the result was that 
the licence was refused. About the end of August Lawrence 
said that the contract was bad, that he was not any longer 
going on with it, and that he was very glad there was this Order 
to help him out of it. He did not go on with the contract, 
with the result that the plaintiff’s architect served upon him 
a notice under clause 26 of the contract which empowered 
the plaintiff after thirty days’ default after the receipt of the 
notice by Lawrence to take the house out of his hands and 
complete it himself. Before the thirty days had expired 
the licence had been refused on account of the neglect of 
Lawrence to proceed with the work with proper dispatch, 
he, knowing that the licence would be refused if he failed to 
get the house somewhere up to the roofing in, intentionally 
delaying in order to induce the refusal. I think that is the 
finding of the Official Referee, and there is evidence to support 
it. ‘Then the licence was, as a matter of fact, refused about 
three days before the expiration of the thirty days. The 
plaintiff, the building owner, did get tenders both for the 
completion of the work up to the roofing in and also for the 
completion of the whole of the work. They were for certain 
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sums which I need not trouble to consider; but they were 
for very much less than the cost of the work when it was 
in fact done some considerable time afterwards. In the 
meantime the work could not be continued, because the 
Ministry of Munitions would not allow it, and permission 
to go on was not obtained. until the beginning of 1919, by 
which time the price of all building materials, work, wages 
and labour had increased enormously. The Official Referee 
has given to the plaintiff the amount that it cost him when 
he was allowed to do the work in 1919. The defendants 
say that either he is entitled to nothing, or that if he 
is entitled to anything the measure of damages ought 
to be fixed in the year 1916. The Divisional Court have 
adopted the defendants’ contention. I cannot agree with 
them. The first particular in which I differ from them is 
that I do not think they ever looked at the contract in the 
right way. They have considered the contract as if it were 
one to deliver goods in September, 1916—a contract to deliver 
a roofed house on the ground in September, 1916—and what 
they have said is, that all that the plaintiff is entitled to is 
the difference between the price of the work, in fact, done 
by the defendants through Lawrence, and the price of a 
roofed house in September, 1916. That is to say, they have 
treated the contract as if it were one for the sale of goods 
and have held that the measure of damages is the difference 
between the market price of the day of what the plaintiff 
ought to have had and what he got. In my humble opinion 
that is an entirely wrong way of looking at the contract. 
There is no contract to deliver goods, and there is no market 
price for a roofed house. In the Divisional Court Rowlatt J. 
said: ‘‘I think the damage that Mr. Colam’s client is entitled 
to is only the difference between a fair price for this building 
erected to the putting up of the roof and half the joinery 
which ought to have been done also at the price of the day, 
and the amount which he ought to have paid for the same 
work on the terms of the contract.’”’ And McCardie J. said: 
“ The business of the tribunal which has to assess the damages 
is to find out what is the amount—the value, the price of the 
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contract work which should have been carried out by 
September 30, because up to that time there was no restraint. 
Having got the price of that work under the contract, then 
it must be remembered that the contract price was, as I 
understand on the evidence, much below the actual true 
value of the labour and material. Therefore the next step 
is that, having ascertained the amount for which the work 
could be done, you have to find out the difference between 
the contract price of the work which had been done up to 
that date as distinguished from the actual prevailing value 
of the work and material apart from the contract altogether, 
because it would have been the latter amount that the owner 
would have had upon his property if the builder had carried 
out his part of the bargain.” I do not think that is the right 
measure. I think the right measure is correctly stated in 
Hudson on Building Contracts, 4th ed., vol. i., p. 491, on the 
authority of an American case: Hirt v..Hahn.(1) “‘B. agreed 
to erect a house for the plaintiff according to plans by a certain 
day. The defendants were B.’s sureties. After partly com- 
pleting, B. ceased work, and the plaintiff, after giving notice 
to the sureties, entered and completed and sued the sureties. 
Held, that the measure of damages was what it cost the 
plaintiff to complete the house substantially as it was originally 
intended, and in a reasonable manner, less any amount that 
would have been due and payable to B. by the plaintiff had 
B. completed the house at the time agreed by the terms of 
his contract.” It is true that that is an American case. 
‘Though I cannot put my finger on them for the moment I 
feel satisfied that there are English cases which fix the same 
measure of damages. At any rate for the purpose of this 
ease it is sufficient to say we all consider that the proper 
measure of damages for the breach of a building contract 
‘such as this. 

But the building owner must set to work to build his 
house at a reasonable time and in a reasonable manner, 
and is not entitled to delay for several years and then, if 
prices have gone up, charge the defaulting builder with 

(1) 61 Missouri, 496. 


535 


C. A. 
1921 


MERTENS 


v. 
Homer 
FREEHOLDS 
Co. 


Lord Sterndale 
M.R. 


536 


C. A. 
1921 


MERTENS 
Vv 
Home 
FREEHOLDS 
Co. 


Lord Sterndale 
M.R. 


KING’S BENCH DIVISION. {1921} 


the increased price. I quite agree with what Mr. Matthews 
says, that a man is not entitled to gamble on the chance 
of getting the work done cheaper, and then when it proves 
to be dearer turn round and charge the defaulter with the 
enhanced price. That is not what the plaintiff did here. 
He did his best to begin at once to complete the building 
of the house. He was not able to complete it, because he 
was not allowed to do so under the Defence of the Realm 
Regulations. That being so, the question is whether the 
defaulting builder is entitled to say that the building owner 
cannot charge him with an increase of price caused by a 
delay resulting from the interference of a third person, a 
superior authority, which has prevented the building owner 
from doing the work. I offer no opinion what the result 
would be if those were all the facts. The Divisional Court 
have decided the matter in this way. They have held that 
both the building owner and the builder would have been 
entitled to say that this contract was frustrated by the action 
of the Government in preventing the work going on for so 
long, and they have said—I think it was McCardie J. who 
actually mentioned the authority—that it is in accordance 
with Metropolitan Water Board v. Dick, Kerr & Co.(1) Of 
course, the doctrine of frustration during this war has gone 
a very long way—there have been very great developments 
of it from the original cases which stated the principle. How 
far it has gone I do not feel in a position to say. I do not 
know if anybody is; I certainly am not. But, so far as I 
know, it has never been held that a man is entitled to take 
advantage of circumstances as a frustration of the contract 
if he has brought those circumstances about himself. That 
seems to have been the ground upon which Rowlatt J. based 
his decision in Equitable Steam Fishing Co. v. Cochrane. (2) 
For instance, to go back to the leading case of Taylor v. 
Caldwell (3), where the frustration was the destruction of a 
music hall the letting of which was the subject matter of the 
contract, I do not think any authority has gone so far as to 


(1) [1918] A. C. 119. (2) Lloyd’s List, May 20, 1919. 
(3) (1863) 3 B. & S. 826. 
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decide that if the defendant had burned down the music 
hall himself, he would have been entitled to say the subject 
matter was gone and the contract was frustrated, and I am 
_ Certainly not prepared to go that length myself. 

In this case what the Official Referee has found is this. 
{His Lordship read the finding of the Official Referee and 
continued :] Therefore he finds that Lawrence, knowing 
that he had a bad bargain, and having made up his mind to 
get out of it, knowing also of the Defence of the Realm 
Regulations, deliberately delayed the work in order to get 
the licence refused, and got it refused. That being so, it 
seems to me that Lawrence cannot be allowed to take 
advantage of the intervention of the Minister of Munitions, 
which is what he played for and what he got. To turn 
Mr. Matthews’ argument the other way, just as the plaintiff 
cannot gamble on what may happen in the future as to price, 
so Lawrence cannot gamble on what is going to be the effect 
of the refusal to grant a licence which he himself had played 
for and gambled on, and procured to be refused, and which 
was not granted till a long time afterwards. That was his 
fault. I think the Official Referee under these circumstances 
was right in saying the amount the defendant Masson Smith 
has to pay (he has to pay for Lawrence’s delinquencies) was 
the amount which the plaintiff, exercising all diligence as the 
plaintiff, undoubtedly did have to pay to get the house com- 
pleted, and the effect of the Minister of Munitions’ intervention 
cannot be prayed in aid by Lawrence when he brought that 
intervention about himself. 

I think the appeal should be allowed and the amount 
awarded by the Official Referee should stand as the amount 
the defendant has to pay. There might be a question as to 
the cost of the whole completion of the house, but that is 
not before us, because all the plaintiff is asking for is the 
cost of the completion of the house up to the roofing in, which 
Lawrence could have done perfectly well if he had used due 
diligence. 

I ought to make one other observation. It was said that 
‘this contract was frustrated, because in any circumstances 
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Lawrence would not have been allowed to complete the 
house, and that to bind him to complete it up to the roof is 
to put upon him a different contract from completing it 
altogether. He might have got a more profitable contract 
out of what was taken away than out of what was left by way 
of extras and things of that sort. There again it seems to 
me that it is quite impossible for him to pray that in. aid 
when he has brought about the refusal of the licence by his 
own act. 

I think the appeal should be allowed and the plaintiff have 
judgment for the amount found by the Official Referee with 
costs both here and below. 


WarrinetTon L.J. Iam of the same opinion. 

The Referee has adopted what I think is the true measure 
of damages—namely, “‘ what it cost the plaintiff to complete 
the house substantially as it was originally intended, and in 
a reasonable manner, less any amount that would have been 
due and payable ” to the builder by the building owner, that 
is to say to the defendant by the plaintiff, had the defendant 
“completed the house at the time agreed by the terms of his 
contract.” I am reading that from an example given in 
Hudson on Building Contracts, at p. 491, from a case in 
Missouri. It seems to me to express correctly the true 
measure of damages, and that statement is exactly applicable 
to the present case—substituting only for “ Sour the 
house,” “complete the house to the roofing in”—the period 
adopted by the Official Referee. 

Now the Official Referee has allowed to the plaintiff the 
cost of doing that work as in the year 1919, when he was first 
able in fact to do it—of course, with the necessary additions 
and allowances to which either side unquestionably was 
entitled by virtue of the contract, but the principle upon 
which the Official Referee has proceeded is to give the plaintiff 
the cost of doing the work at the earliest moment at which in 
fact he was able to do it. The Divisional Court has substi- 
tuted for the measure of damages adopted by the Referee 
what, with all respect, appears to me to be an incorrect 
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measure of damages—namely, they have treated the contract 0. A. 
as if it were one for the sale of goods and have held that the —_1921 
plaintiff is entitled to the difference between the value of the Mnnrans 
thing he got at the material time—that is to say, when the Hoare 
breach was committed—and the value of the thing which he Fresxoxps 
would have got if the defendant had done his duty. In my aed 
opinion that is not the true measure of damages in a contract MS 
of this kind. 

Now the general principle being, as Ihave said, that which 
is correctly stated in the case to which I have referred, it 
seems to me that for the purpose of the present case at all 
events it is unnecessary to go any further than to say that 
it was accepted by Mr. Matthews in this Court in the course 
of his argument for the defendant. 

But, of course, the plaintiff being entitled to what it would 
have cost him, or what it did cost him to do the work, the 
defendant is entitled to say that the plaintiff must proceed 
with all reasonable diligence and must do the work in a dili- 
gent manner and in a reasonable manner; that he must not 
wait in the hope that the cost of building materials will go 
down and then when he finds that they have not gone down 
but have gone up, claim against the defendant the cost of 
doing the work at that higher price. 

That, of course, is right. But then the plaintiff’s answer is, 
and I think, in the present case, at all events, it is a sufficient 
one—namely, that the delay was occasioned not by any fault 
of his, that he made every effort that was in his power to 
obtain permission from the competent authority to go on 
with the work, but was not able to obtain it; but that 
as soon as that prohibition was withdrawn, which was in 
the year 1919, he did the work. In reply the defendant’s 
counsel contends that if the Court adopts that view it 
will be introducing an entirely new principle, and will be 
holding that the defendant may be responsible for delay 
occasioned by the act of a third body—in this case the 
Ministry of Munitions. Whether in an ordinary case that 
might be a valid answer to the plaintiff’s contention I express 
no opinion; it might or might not be, but I am perfectly 
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clear that, in the present case, the defendant cannot take 
advantage of the position occasioned by the interference of 
the Minister of Munitions, because it was that very thing the 
defendant. Lawrence had brought about by his own act. He, 
having made an unprofitable contract, is found by the Official 
Referee deliberately to have. abstained from doing that which 
would have obtained him a licence to proceed, at all events 
to the roofing in of the house, in order that he might be 
relieved from the embarrassment of this very unprofitable 
contract; and then he seeks to say to the plaintiff, that 
being so, although you have not been able to do this work 
except at the higher price at which materials were in 1919, 
you are to get no more than what it would have cost you if 
you had done it in 1916. In my judgment, in the present 
case no such contention can be listened to for a moment. I 
think it quite clear that if the defendant had proceeded with 
sufficient diligence even to have got up to the first floor the 
authorities would have allowed him to go on to the extent 
of roofing the house, but he deliberately abstained from 
even doing that much in order that he might obtain the 
advantage of what he appears to have said was a godsend 
to himself. 

For these reasons it seems to me that the decision of the 
Official Referee was right and that of the Divisional Court 
was wrong; and the order proposed by the Master of the 
Rolls is the right order to make. 


YouncerR L.J. Iam of the same opinion. 

The only matter we have to determine is the proper measure 
of damages to be paid by the defendant to the plaintiff by 
reason of the failure on the part of the defendant to use due 
and proper diligence in completing up to the roof a house 
which he had contracted with the plaintiff to build by an 
agreement dated May 12, 1916. That he failed to use such ~ 
diligence through his agent, for whom he is responsible, was 
not disputed by Mr. Matthews before the Divisional Court, 
and has not been disputed by him here; and, accordingly, 
the only question that we have to determine is, what is the 
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compensation to which the plaintiff is entitled by reason of 
that failure on the part of the defendant ? 

Now the contract was to build a house for the plaintiff, 
and in respect of its non-erection up to a particular stage— 
the defendant is not responsible for the fact that the whole 
house has not been built—the defendant has failed to fulfil 
his contract. The plaintiff, accordingly, is entitled to have 
partially built that house which the defendant was bound so 
to build for him and has not built, and the damages which 
the plaintiff has sustained by reason of the defendant’s 
breach is naturally and properly, as it seems to me, as it 
does also to the other members of the Court, the cost to 
which the plaintiff was put in reasonably carrying out, by 
himself and for himself, that work which the defendant had 
failed to do, less only the sum which the plaintiff was 
bound to pay the defendant under the contract for carrying 
out the same work. 

Now it is not, I think, disputed by Mr. Matthews that that 
in principle is normally the correct way of assessing damages 
in such a case. But he says that there emerged in this case 
a special difficulty not capable of being foreseen by either of 
the parties to this contract at the date when it was entered 
into, which has, in point of fact, greatly increased the cost 
to the plaintiff of completing the house up to the roof, and 
Mr. Matthews says that for that increased cost the defendant 
ought not to be made responsible by reason of the fact that 
the difficulty which has occasioned it was not, and could not 
have been foreseen by either party to the contract at its 
date. 

Now, the difficulty of course was, as has been explained 
by my Lord and the Lord Justice, that on, I think, Septem- 
ber 27, 1916, there was, in fulfilment of a previous warning 
given by the Ministry of Munitions in the month of July, 
an embargo placed upon the further prosecution of this 
contract work. It has, as I have already said, been found 
that, by due diligence on the part of the defendant, the work 
up to the roof could have been completed before the embargo 
became effective ; and it has also been found by the Official 
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Referee that the defendant through his agent deliberately 
abstained from completing the work in the way in which he 
might have done, in order that the work being left in a more 
or less embryonic state, the embargo in relation to it would 
certainly be enforced by the Ministry of Munitions, and 
the defendant be thereby relieved from a contract which, 
always burthensome, had, by that time, become highly 
unprofitable. 

Now it appears to me that, so soon as all that is established 
this conclusion follows, that the defendant not only did his 
best, by his abstention from doing work that he was bound 
to do, to bring about this embargo on which he now seeks to 
rely as an escape from his bargain, but that he, when he so 
abstained from work which he was bound to do under his 
contract, had full notice or must be taken to have had full 
notice of the natural and probable consequence to the plaintiff 
of this abstention in relation to any extra expense or difficulty 
that the plaintiff would be put to in completing the house for 
himself in so far as that was occasioned by the very embargo 
which the defendant did his best to make effective. It appears 
to me, therefore, that such expense would be within, and is 
within, the proper measure of damage that the defendant 
should be called upon to make good. 

Now, it is not disputed by Mr. Matthews that if, in point of 
fact, notwithstanding the embargo, the plaintiff had proceeded 
on September 30 to complete this house up to the roof he 
would have been entitled to charge the defendant with the 
cost of doing so, however much that might have been increased 
by circumstances arising out of the war. If that be so, one 
asks oneself why, when two years later it was possible for the 
plaintiff to do that which, by reason of the embargo, it had 
been previously impossible for him even to commence— 
namely, to proceed to the completion of this house up to 
the roof—the cost was greater than it would have been had 
there been no war—one asks oneself why if what the plaintiff 
did was reasonable and proper to do in providing himself 
with that house up to the roof which the defendant had 
failed to provide for him under his contract, the additional 
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cost should not also be borne by the defendant, and I confess 
I am unable to see any reason why it should not be so borne. 
It is not as if in this instance there had been included in the 
damages, which the defendant has been made to pay to the 
plaintiff any sum in respect of loss, or inconvenience sustained 
by the plaintiff in respect of the fact that he was for two 
years, or, it may be, for three years, kept out of a house, to 
which, as Mr. Matthews has told us, he desired to bring his 
bride three years before. The defendant has not been made 
to pay anything on that score, although attributable, as I 
agree it would have been, directly to the embargo. I do not 
know that he might not have been made responsible for it. 
But all that the defendant has been called upon to pay has 
been the necessary and proper cost to which the plaintiff was 
put by completing at the earliest moment at which he could 
incur the expense the work which the defendant in breach of 
his contract had failed to carry out. It is to my mind a mere 
accident that the cost two years after was heavier than was 
the cost at the time the breach was completed, and it is a 
mere accident that the embargo which existed for that time 
had any operation in bringing about the change in price. 
Mr. Matthews, indeed, said that if in point of fact, at the 
close of the embargo, the cost of building the house when 
the plaintiff built it would have been less to him than it 
would have been had he proceeded at once to do so, the 
plaintiff would still have been entitled to recover from the 
defendant the larger sum. I do not think so. In my 
judgment the plaintiff was here only entitled to recover 
from the defendant the reasonable cost to which he has in 
fact been put in providing himself with the unfinished 
house which the defendant was by his contract bound 
and which he failed to provide. 

It appears to me, therefore, that in the circumstances of 
this case which have been fully detailed by my Lord and 
the Lord Justice, and notwithstanding this delay of two years, 
the defendant is liable for the sum which has been found by 
the Official Referee to be due from him, that sum being the 
cost to the plaintiff of completing this house up to the roof in 
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C. A. a reasonable manner and at the earliest moment at which it 
1921 was possible for him to do so. 


Menrens 1 think, therefore, that this appeal must be allowed and 
ss the order of the Official Referee restored. 
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Feb. 8, 9 ; YUANMI GOLD MINES, LIMITED v. EBORALL 
March 21. 
Beste ke (SURVEYOR OF TAXES). 


Revenue—Income Taz—Computation of Profits—Diminution due to Circum- 
stances attributable to War—Income Tax Act, 1842 (5 & 6 Viet. c. 35), 
s. 183—Revenue Act, 1865 (28 & 29 Vict. c. 30), s. 6—Finance Act, 1914 
(Session 2) (5 Geo. 5, c. 7), s. 13. 


A company made profits for their financial year 1913 of 76,000/., 
for the year 1914 of 36,0001., and for the year 1915 of 16,0001. For 
the year 1916 they made a loss of 11,0007. The diminution in their 
profits for the year 1916, due to circumstances attributable directly 
or indirectly to the war, was taken to be the sum of 6000/. The company 
were assessed by the Commissioners to income tax in respect of the 
year 1916 upon the average profits of the three years preceding the 
year of assessment—namely, 1913, 1914, 1915—in the sum of 42,0001. 
less the sum of 6000/.—being the amount of diminution of the profits 
and gains in the year of assessment attributable to the war. Upon 
appeal from that assessment Rowlatt J. held that the combined result 
of s. 13, sub-s. 1, of the Finance Act, 1914 (Session 2), s. 133 of the 
Income Tax Act, 1842, and s. 6 of the Revenue Act, 1865, was that 
the company were liable to be assessed for the year 1916 upon the 
average of the profits for the year of assessment and the two preceding 
years, the profits for the year of assessment being taken to be the 
average of the profits for the three years preceding the year of assess- 
ment less the amount by which the profits of the company, during the 
year of assessment, had been diminished by circumstances attributable 
to the war. Upon that footing he held that the company were taxable 
on 29,0001., and therefore entitled to a relief of 13,0007. upon the original 
assessment :— 


Held, by the Court of Appeal, that Rowlatt J. had not given effect 
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to s. 6 of the Revenue Act, 1865, which provided that no reduction C. A. 
should be made unless the profits of the year of assessment were proved 1921 


to be less than the profits for one year on the average of the last three 


years, including the year of assessment. Lord Sterndale M.R. and Yvuanmi 
Serutton L.J. held that in ascertaining the result of the company’s rice 
trading in 1916 the profits should be determined by an examination ~~ 
of the books and the preparation of an account, excluding from the Exoratt 


debit side all non-war losses, and not by reference to any average profits 
or the profits of a preceding year. Having thus ascertained the profits 
of the year of assessment, an average must be taken of those profits 
and the profits of the two preceding years, and that average would 
show the amount by which the original assessment should be altered. 
In the present case no examination of the books having been made, 
the materials for that method of computation were not before the Court, 
but adopting the only possible method of estimating the non-war losses 
the result was as follows: As between the years 1915 and 1916 there 
was a diminution of 27,000/. Of this, 6000/. represented war losses, 
and 21,0007. non-war losses. Excluding the latter there was a profit 
of 10,0001. ‘The profits of the last three years respectively, including the 
year of assessment, stood, therefore, at 36,000/., 16,000/.,and 10,0001., pro- 
ducing an average of 21,000/., to which amount the original assessment 
of 42,0007. must be reduced. 

Younger L.J. by a different process of reasoning found that the 
company were entitled to no relief at all. 

Decision of Rowlatt J. [1920] 1 K. B. 529 reversed. 

Held, further, that s. 133 of the Act of 1842, as amended by s. 6 of 
the Act of 1865, did not confer upon the Commissioners an absolute 
discretion to amend an assessment to any figure they thought fit 
provided the assessment was not reduced lower than the basis 
fixed in the Act of 1865. They had power only to amend the assess- 
ment having regard to the actual profits and gains for the year of 
assessment. 

Decision of Rowlatt J. on this point affirmed. 


APPEAL from the decision of Rowlatt J. upon a case 
stated under s. 59 of the Taxes Management Act, 1880, by 
the Commissioners for the General Purposes of the Income 
Tax Acts for the City of London. 

The case is set out in the report of the hearing in the Court 
below. (1) Shortly stated, the facts were as follows: At a 
meeting of the Commissioners held in March, 1918, the 
Yuanmi Gold Mines, Ld. (hereinafter called the company), 
appealed against an assessment raised upon them under s. 2, 
Sch. D, of 16 & 17 Vict. c. 34, in the sum of 42,9601. for the 
year ending April 5, 1917. 


(1) [1920] 1 K. B. 529. 
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The assessment was based upon the average profits of the 
three years previous to the year of assessment. For¢he year 
ending June 30, 1913, the company had made profits amounting 
to 76,3851., for the year 1914, 36,450/., and for the year 1915, 
16,045]., the average profits being 42,9601. For the year 
ending June 30, 1916, the accounts of the company showed 
a loss of 11,1351. The company claimed relief from the - 
assessment under s. 13, sub-s. 1, of the Finance Act, 1914 
(Session 2), s. 133 of the Income Tax Act, 1842, and s. 6 of the 
Revenue Act, 1865 (1), on the ground that the profits of the 
company for the year of assessment had been diminished by 
reason of circumstances attributable directly or indirectly 
to the war, and sought to have the assessment amended by 
substituting the above-mentioned loss of 11,1351. in 1916 for 
the above-mentioned profit of 76,385/. made during the year 
1918, thereby reducing the assessment as follows: Profits 
for 1914, 36,450/., for 1915, 16,045/., for 1916, minus 11,1351., 
making an average profit of 13,787]. It was proved before 
the Commissioners that during the year ending June 30, 
1916, the profits of the company had to some extent been 
diminished by circumstances attributable to the war, and to 
a greater extent by circumstances not so attributable. It 
was agreed between the parties that for the purposes of the 
case the diminution of profits for the year ending June 30, 
1916, attributable directly or indirectly to the war should be 
taken to be the sum of 60001. 

The Commissioners reduced the assessment by the sum of 
60001., being the agreed amount of diminution of profits or 
gains attributable to the war. On the company’s appeal 
from that decision, Rowlatt J. held that the company were 
liable to be assessed for the year ending June 30, 1916, upon 
the average of the profits for the year of assessment and the 
two preceding years, the profits of the year of assessment being 
taken to be the average of the profits for the three years pre- 
ceding the year of assessment, less the amount by which the 
profits of the company, during the year of assessment, had 


(1) The material sections of these hearing in the Court below at pp. 
Acts are set out in the report of the 529, 630, 
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been diminished by circumstances attributable, directly or 
indirectly, to the present war. 
The Surveyor of Taxes appealed. 


1921. Feb. 8. Sir Ernest Pollock S.-G. and R. P. Hills 
for the appellant. The effect of the Finance Act, 1914 
(Session 2), s. 13, sub-s. 1, the Income Tax Act, 1842, s. 133, 
and the Revenue Act, 1865, s. 6 (1), is that where the tax- 
payer can prove a diminution of profits directly or indirectly 
attributable to the war he is entitled to claim the relief pro- 
vided by s. 133 of the Act of 1842, and s. 6 of the Act of 1865. 
Under s. 133 of the Act of 1842, where it is proved at the end 
of a year of assessment that the profits and gains during 
that year fall short of the sum computed upon the average, 
the Commissioners have a discretion to amend the assessment 
as the case shall require. 

All that is submitted is that a certain latitude is given to 
the Commissioners by s. 133. Sect. 134 deals with the case 
where a man ceases to carry on the business. That section is 
specially excluded from war relief. Sects. 133 and 134 to 
a certain extent overlap. 

Sect. 6 of the Act of 1865 seriously modified the relief given 
to the taxpayer by s. 133. 

In 1907 the two sections were repealed, but for a limited 
purpose they were again brought into operation by s. 13, 
sub-s. 1, of the Finance Act, 1914 (Session 2). 

Rowlatt J. has overlooked the condition precedent laid down 
in s. 6 of the Revenue Act, 1865—namely, that no reduction 
shall be made unless the actual profits of the year of assessment 
are proved to be less than the average profits for one year 
on the average of the last three years including the year of 
assessment. Upon his figures that condition is not fulfilled. . 

The revival of s. 133 of the Act of 1842 and s. 6 of the Act 
of 1865 is limited, and only enables the taxpayer to claim 
relief in respect of diminution of profits due to the war. 
Rowlatt J. was right in his method of arriving at the figure 
of 36,0001., but wrong in disregarding the provisions of s. 6 

(1) See note (1), ante, p. 546. 
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of the Act of 1865, the effect of which, if properly applied, 
would be to show that the company were not entitled to any 
relief. 

Disturnal K.C. and Latter for the respondents. The 
respondents are entitled at least to the relief given by 
Rowlatt J. 

Under the Act of 1842, s. 133, the taxpayer, on proving to 
the Commissioners that his profits for the year of assessment 
fell short of the computed sum, was entitled to be assessed 
on the actual profits of the year. That was restricted by the 
Act of 1865. The machinery of s. 133 of the Act of 1842 
and s. 6 of the Act of 1865 has not been modified by s. 13 
of the Act of 1914. They are to be applied to their full extent. 
There is however a condition that it must be proved that the 
diminution of profits and gains on account of which relief is 
claimed under the sections is due to circumstances attributable 
to the war. When that is fulfilled the sections are brought 
into operation, and it does not matter if the whole diminution 
is not due to the war. It is suggested that if ll. of the 
diminution is not due to the war the machinery of the revived 
sections cannot be applied. It is submitted that it is not 
necessary to prove that the whole loss was due to the war. 
The Commissioners have not an absolute discretion under 
s. 133. They must deal with the actual profits of the year of 
assessment and see how far they fall short of the computed 
sum. 

Sir Ernest Pollock S.-G. in reply. 
Cur. adv. vult. 


March 21. Lorp STERNDALE M.R. This appeal from 
Row'att J. raises a difficult question as to the applica- 
tion of the Finance Act, 1914, s. 138, which was passed 
for the purpose of giving some relief to taxpayers whose 
profits had been diminished by causes arising from the 
war. It is as follows: ‘Section 133 of the Income Tax 
Act, 1842, and section 6 of the Revenue Act, 1865 (which 
provide for the reduction of assessments or the repay- 
ment of duty in certain cases where the profits of the 
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year of assessment fall short of the sum on which the 
assessment has been made), shall, notwithstanding their 
repeal by section 24 of the Finance Act, 1907, have effect 
as respects any assessment to income tax for the current 
income tax year where it is proved to the satisfaction of the 
Commissioners, by whom the assessment has been made, that 
the diminution of profits and gains on account of which relief 
is claimed under those sections is due to circumstances 
attributable directly or indirectly to the present war, whether 
those circumstances are a specific cause of the diminution of 
income within the meaning of section 134 of the Income Tax 
Act, 1842, or not; and diminution of profits and gains on 
account of which relief can be given under this section shall 
not be deemed to be a specific cause authorizing the grant of 
relief under the said section 134. The foregoing provision, 
in its application to the case of any person who, in connection 
with the present war, is or has been serving as a member of 
any of the military or naval forces of the Crown, or in any work 
abroad of the British Red Cross Society, or the Saint John 
Ambulance Association, or any other body with similar objects, 
shall be construed as if that provision referred only to 
section 133 of the Income Tax Act, 1842, and contained 
no reference-to section 6 of the Revenue Act, 1865.” 

The facts in respect of which the question arises are these : 
The company in preceding years made these profits, stating 
them in round figures: 1913, 76,0001.; 1914, 36,000/. ; 
1915, 16,0001.; giving an average profit upon which the 
company were assessed of roughly 42,0001. In the year 
1916 there was a loss of 11,000/., making a difference between 
1915 and 1916 of 27,0001. For the purposes of the case before 
us it was taken to be the fact that only 60001. of this difference 
was due to causes arising from the war, the remainder being 
due to other causes. Rowlatt J. has taken the profits of the 
year of assessment, 1916, as 36,0001., and has ordered the 
company to be assessed on the total divided by three of the 
profits of the year 1914, 36,0001, 1915, 16,000/., and 1916, 
36,0001., or, roughly, 29,0001. The company by this judgment 
therefore get relief to the extent of 13,0001., the difference 
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between 42,0001. and 29,0007. I cannot agree with this 
conclusion. Assuming the learned judge’s method of ascer- 
taining the profits of 1916 and the figure to which that method 
led him to be correct (which, for reasons to be given later, 
I think they are not), then the company are entitled to no 
relief. The learned judge has, I think, overlooked the 
condition precedent to relief laid down in s. 6 of the Revenue 
Act, 1865, to this effect: ‘‘ And whereas by section 133 of 
the said Act of the fifth and sixth years of Her Majesty’s 
reign ’—that is the Income Tax Act, 1842—“ provision is 
made for giving relief, by reduction of the assessment, or 
repayment of duty, in certain cases where the profits of the 
year of assessment fall short of the sum on which the assess- 
ment has been made: Be it enacted, that no such reduction 
or repayment shall be made in any such case unless the profits 
of the said year of assessment are proved to be less than the 
profits for one year on the average of the last three years, 
including the said year of assessment; nor shall any such 
relief extend to any greater amount than the difference 
between the sum on which the assessment has been made and 
such average profits for one year as aforesaid.” These figures 
on his conclusions are 36,000/. and 29,0001. respectively, 
and therefore, the former being greater and not less than the 
latter, no reduction in the assessment can be made. I think 
therefore the judgment of Rowlatt J. cannot in any case 
stand. 

The object of the Finance Act, 1914, s. 13, is, I think, 
fairly clear and is, for all practical purposes, correctly 
expressed in the sidenote: “ Relief in respect of diminution 
of income due to war,” but it is so expressed as to be difficult 
to construe, and the object thus expressed could have been 
much more clearly attained by some simple form of words 
without reference to a revival of repealed sections and their 
machinery, if it had been present to the draftsman’s mind 
that such a case as this might occur where only a part of the 
diminution of profits is due to causes arising from the war. 
It looks very much to me as though the only diminution 
present to his mind was one due solely to the war, in which 
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case the section would have worked much more easily. It 
must be remembered, however, that it was necessary to pass 
this legislation early in the war, before its economic effects 
_ were clearly understood, and without much opportunity of 
consideration. However that may be, I think it is fairly 
clear that the object was to give relief against the effect of 
war losses, and war losses only. Whether the legislation 
works out so as to effect this object is a matter to be 
considered. 

It was, however, contended by the company that if any 
part of the diminution of profit by war losses were proved, 
the taxpayer became at once entitled to the whole benefits of 
the relief originally given by the revived sections, although the 
greater part of the diminution might be due to causes wholly 
apart from the war. I think this contention is wrong; it 
ignores the words “ diminution of profits and gains on account 
of which relief is claimed under those sections ”’ as read with 
and explained by the subsequent words “diminution of 
profits and gains on account of which relief can be given 
under this section.” I think that the taxpayer can only 
be entitled to relief to the full extent if all the diminution 
is due to the war. It seems to me that the other construction 
would require the insertion of some such words as “ the 
diminution or any part thereof.” It might possibly be argued 
on the other side that no relief at all can be given unless the 
whole diminution is due to the war, but the Crown did not 
raise this contention but attributed to the section the object 
which I think was the right one—namely, that relief to the 
full extent should be given when the whole diminution is 
due to the war, and when part only is due to the war relief 
should only be given in respect of that part. How that is 
to be worked out is a difficult matter, which may possibly, 
in my opinion, lead to consequences never contemplated. 

As the relief is given by reviving two repealed sections of 
former Acts, it is necessary, I think, to examine the way 
in which those sections worked. The first is s. 133 of the 
Income Tax Act, 1842, and is in these terms: “And be it 
~ enacted, that if within or at the end of the year current at 
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the time of making any assessment under this Act, or at the 
end of any year when such assessment ought to have been 
made, any person charged to the duties contained in Sch. D, 
whether he shall have computed his profits or gains arising 
as last aforesaid on the amount thereof in the preceding or 
current year, or on an average of years, shall find, and shall 
prove to the satisfaction of the Commissioners by whom the 
assessment was made that his profits and gains during such 
year for which the computation was made fell short of the 
sum so computed in respect of the same source of profit on 
which the computation was made, it shall be lawful for the 
said Commissioners to cause the assessment made for such 
current year to be amended in respect of such source of profit, 
as the case shall require, and in case the sum assessed shall 
have been paid ” then he may claim to get it repaid. This 
section proceeded on a principle of income tax law then 
existing, but long since abandoned, that a taxpayer should 
not be taxed in any year upon a larger income than he had 
in that year by reason of his having on an average of previous 
years made larger profits and had a larger income. “ Profits 
and gains during such year,” in my opinion, clearly in this 
section mean actual profits and are to be ascertained not 
by any calculation from profits of other years but in the 
ordinary way by an examination of the business books and 
the preparation of a profit and loss account. It will be 
observed that when these profits have been ascertained, the 
average profits of the previous years are relevant for one 
purpose only—namely, that it may be seen whether they are 
or are not greater than the actual profit of the year. If they 
be then the assessment is to be amended as may be required, 
and the amendment required is the substitution of the actual 
profits for the average or computed profits contained in it. 
It matters not whether they are 5 per cent. or 500 per cent. 
greater than the actual profits and it is not necessary to make 
any comparison between the two. If the taxpayer should 
wish for his own satisfaction to know how much his assess- 
ment has been reduced he will have to subtract his actual 
profits from the average or computed profits, but it is only in 
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this case that he need do this sum; it is not necessary for 
the purpose of fixing his liability or the amount of his assess- 
ment. I mention this because I think that Rowlatt J. in 
fixing the actual profits of the company for 1916 has been 
led into an error by taking the average profits of 42,0001. 
as a factor leading to his conclusion. In that I think he is 
wrong. If this case depended only on this s. 133, the actual 
profits of the company upon which they could be assessed 
would be nothing, because there was, in fact, a loss, and the 
average profits of 42,0001. would be quite irrelevant. The 
difficulty arises from the fact that the case does not rest 
upon s. 133 alone, and the taxpayer is only entitled to such 
diminution as arises from war losses. The method, however, 
of ascertaining the actual profits of the taxable year is not in 
any way affected by this difficulty. 

The persons referred to in the second paragraph of the 
Finance Act, 1913, s. 13, if they could show that the 
diminution of their profits was wholly due to the war would 
be exactly in the position of the ordinary taxpayer when s. 133 
was in force unqualified by the Act of 1865, and would be 
assessed on their actual profits. 

This provision of the Act of 1842 was found to be too 
favourable to the taxpayer, and, accordingly, it was qualified 
by the Revenue Act, 1865, s. 6, which imposed two qualifi- 
cations. I have already read the section: (1.) “No such 
reduction or repayment shall be made in any such case unless 
the profits of the said year of assessment are proved to be less 
than the profits for one year on the average of the last three 
years, including the said year of assessment,” and (2.) “ Nor 
shall any such relief extend to any greater amount than the 
difference between the sum on which the assessment has been 
made and such average profits for one year as aforesaid.” 
No difference however is made in the way in which the profits 
of the year of assessment are to be ascertained; they are still, 
in my opinion, to be ascertained by the ordinary methods of 
examination of business books and affairs, and the average of 
previous years has again no relevancy to their ascertainment ; 

‘but in this Act it does become relevant to the ascertainment 
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of the amount of the altered assessment, because that altered 
assessment has to be based on that sum less the difference 
between it and the average of the last three years including 
the year of assessment. In this case, but for the provision 
limiting the relief to war losses, the figures would work out 
in this way. Average profits on which the assessment was 
based, 42,0001. Profits of the three years, including the year 
of assessment 1914, 36,000/.; 1915, 16,000/.; 1916, minus 
11,000/.—average roughly 14,0001. The corrected assessment 
would then be 42,000/., minus 14,000/.—equals 28,0001. Now 
we come however to the Act of 1914, which in my opinion 
limits the relief to diminution of profits arising from the 
war, but it does so by reviving the Income Tax Act, 1842, 
s. 133, and the Revenue Act, 1865, s. 6, which had been 
repealed by the Finance Act, 1907, and refers to them as 
sections “ which provide for the reduction of assessments or 
the repayment of duty in certain cases where the profits of 
the year of assessment fall short of the sum on which the 
assessment has been made.” Therefore it seems to me it 
recognizes that the profits of the year of assessment are to 
be ascertained as under those sections when in force—i.e., 
by the examination of the books and preparation of a profit 
and loss account for the year, irrespective of what average 
profits may have been made in previous years, with this 
exception, that any losses or diminution of profits arising 
from non-war causes must be excluded from the account. 

I think that the calculation of the profits of the year of 
assessment must be the same for the purposes of all the three 
sections with which this case is concerned—i.e., it must be a 
calculation of what the profits in fact were, and that it is not 
permissible to calculate them by any reference to the average 
profits or the profits of any preceding year. I think in this 
case the result is this: If the whole of the loss in 1916 were 
due to war losses, then the privileged persons mentioned in 
the proviso in s. 13 would be entitled to have the full benefit 
of s. 133 and would be assessed at nothing, and those persons 
who were not within that privileged class would be entitled 
to the benefit of s. 133 as modified by s. 6 of the Act of 1865. 
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But the whole of these losses is not due to war losses, and 
therefore the result of the year’s trading of 1916 must be 
obtained by excluding from the debit side any losses not 
occasioned by the war. In my opinion this ought to be done 
by an examination of the books and not by any calculation 
or comparison based either on the immediately preceding 
or any preceding years. Assuming that on an examination 
of the books the result of the trading, excluding non-war 
losses from the debit side of the account, was a profit of 
10,000/., then 10,0001. profit would be the right figure to take 


as the profit of 1916. This examination of books has not 


however been made, and the only figure of losses given to us 
is that the war loss is to be taken as 6000]. This, however, 
is an assumed and not an actual figure—the non-war losses 
for the purpose of this decision must be estimated as best we 
can on the materials before us. I think that the only way we 
can make this estimate is as follows: Comparing 1915 and 
1916 there was a diminution of profits of 27,000/., changing a 
profit of 16,0007. into a loss of 11,0001. Of this 27,0001., 
according to the assumed figure, 60001. arises from war losses 
and 21,0001. from non-war losses, and, excluding the latter> 
there would be a profit of 10,000/., the figure I had assumed. 
I have already said that this in my opinion is not the right 
method of ascertaining the result of the trading after excluding 
the debit from war losses, and that the proper method is by an 
examination of the books. The profits of the preceding year 
are in no way a measure of the result of the trading of 1916, 
but as the proper method of ascertaining that result has not 
been adopted the calculation mentioned above is the only 
way open to us of estimating them. If it be shown, on a 
proper ascertainment of the result of the trading, that these 
figures of 6000/., 21,000/., and 10,0002. are incorrect, then 
the requisite alterations must be made. Until this alteration 
is made the figures for the three years will be 36,000/., 16,000/., 
and 10,000/., giving roughly an average of 21,000/.—10,000/. 
is less than 21,000/., and therefore the first condition 
of the Revenue Act, 1865, s. 6, is fulfilled. Then the com- 
parison for assessment is 42,000/., the computed profits on 
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which the assessment was made, less 21,000/., the average of 
three years including the year of assessment, leaving a 
corrected assessment of 21,000]. I feel that this conclusion 
probably produces a result not contemplated by the framers 
of the Act of 1914, as it gives in respect of a war loss of 6000I. 
a relief to an extent of 34 times that amount, and perhaps the 
framers of the Act meant to allow a deduction from the 
computed profits only to the extent of the war losses. It 
would have been quite easy to frame a clause saying that the 
taxpayer was to be entitled to the relief of deducting his 
war losses in the year of assessment from his assessment, 
and that would have effected the result at which the Com- 
missioners arrived by exercising a discretion as to the altera- 
tion in the assessment which I do not think they possess. 
If such a clause had been drafted it would have been quite 
unnecessary to revive ss. 133 and 6 at all, but the Legislature 
preferred to revive them, and to employ the machinery 
contained in them, and I do not think I am at liberty to alter 
the result which is given by that machinery, because I may 
think that such a result was not contemplated. To take an 
instance: If 10,0001. be assumed as the actual profit of a 
privileged person within the proviso of s. 13 after allowing 
for 60001. war losses, he would under s. 133 be entitled to be 
assessed at 10,0001. only, whereas, if his relief be limited to 
deducting his war losses from his computed profits, his 


assessment would be 36,000/., and the working of s. 133, 


which is specially revived in his favour, would be ignored. 

I think therefore that subject to adjustment of figures if 
the actual profits of 1916 have not been accurately estimated 
the alteration should be as I have stated it above. 


Scrutton L.J. This appeal from the decision of Rowlatt J. 
raises a troublesome question as to the amount of relief which 
can be given to a trader whose actual income falls short of 
the conventional income assessed on the average of the 


. previous three years’ trading—part of such deficiency being 


due to the war, and part to other causes. The statutes are 
somewhat intricate and difficult to interpret, and I state my 
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views in detail, so that any one who has to consider them 
may follow the argument. Sect. 133 of the Act of 1842 
allowed a trader whose actual income for any year fell short 
of the conventional income for that year, assessed on the 
average of the actual income of the three previous years, 
to prove his actual income to the Commissioners, who there- 
upon were authorized to correct the previous assessment 
“as the case shall require.” In my view this did not give 
them discretion to make what alteration they liked, but 
required them to alter the assessment from the conventional 
basis to the basis of actual profits. The conventional assess- 
ment at the beginning of the year could always be corrected 
to the actual facts at the end of the year. To make the case 
clearer, if the actual incomes of four years in thousands 
were 30, 20, 10 and 0 respectively, the trader who had 
been assessed for the fourth year on 20,000/., the average 
of 30,000/., 20,000/., and 10,000/.—60,000/. divided by 3— 
would prove his actual income, 0; and the assessment 
would then be altered from 20,0001. to 0. It is 
important to notice that though his real drop from the 
previous year was from 10,000]. to 0, the conventional 
assessment, 20,000/., would not be reduced to 10,0001. by 
deducting his actual loss, 10,000/., only; but would be 
reduced to his actual profits, 0, thus deducting 20,000/., 
though there had only been a drop of 10,000/. in the year. 
This was found too generous to the taxpayer, so s. 6 of the Act 
of 1865 imposed certain restrictions on the relief that could be 
granted him. After reciting the relief where “the profits 
of the year of assessment fall short of the sum on which the 
assessment is made”? (i.e., the actual profits fall short of the 
conventional profits), the statute proceeds “no such reduction 
or repayment shall be made: (1.) unless the profits of the 
said year of assessment are proved to be less than the profits 
for one year on the average of the last three years including 
the said year of assessment.” This compares the actual profits 
of the year with a conventional sum obtained by taking 
the actual profits of the three years, although for each 
‘year there was also a conventional assessment. On the 
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figures I have already given, 0, the profits of the year of 
assessment, is to be compared with the average off 20810 50E 
that is 30, divided by 3, equals 10. Nought is less than 10, 
so that in this case the Act of 1865 does not restrict the Act 
of 1842. But if the profits of the last year had been 16 instead 
of 0, and the trader was claiming a relief of 4 (20 minus 16), 


he would fail, for 16, the actual profits of the year of assess- 
20107416 
ment, would not be less than the average of oe 


equals 154. 

The second restriction imposed by the Act of 1865 is that 
there shall be no greater relief than the difference between the 
sum on which the original conventional assessment has been 
made, and the three years’ average of actual profits including 
the year of assessment. That is on the figures already given 
the conventional assessment of 20 (30, 20, 10 = %) is to 
be compared with the average of 20, 10, 0, that is 30 divided 
by 3 equals 10, and no more relief would be given than the 
difference between 20 and 10. This would cut down the 
trader’s relief,as he was asking for 20, the difference between 
20 and 0, and only getting 10, the difference between 20 and 
10. As he could never get more relief than would be given 
by an assessment on the latter three years’ average, Rowlatt J. 
treats the Act as giving a rough rule that this average is 
substituted for the original assessment; but he seems to 
overlook the first statutory restriction, which provides that 
this average is not to be the assessment, unless the actual 
profits of the year are less. This, it will be seen presently, 
vitiates the exact process by which he arrives at his result. 
The Act of 1865 is a restricting Act merely, not giving any 
actual relief to the taxpayer, but cutting down relief he would 
otherwise have had under the Act of 1842. He is not to have 
more relief than would be given if his actual income were the 
sum obtained by averaging three years’ actual income, 
including the year of assessment, and is only to have that 
relief if the actual income of the year of assessment is less than 
that average income. 


The next statutory step was that both these Acts were 
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repealed, and remained so till the outbreak of war, when many 
traders found their actual profits reduced below the con- 
ventional assessment by war. This led to the passing of the 
Finance Act of 1914, Session 2, s. 13, which gives rise to the 
present difficulty. Parliament might have simply enacted 
that proved war losses in any year should be deducted from 
the conventional assessment in that year, in which case it 
would be quite clear that the result attained by the Com- 
missioners was the correct one. But they did not take this 
step; they gave relief by re-enacting repealed legislation 
and the system of relief under it. The mode of giving relief 
was to restore, if war losses were proved, and in respect of 
those war losses only, the operations of the Acts of 1842 and 
1865, with this difference that if the trader had served in 
the war he was not to be subject to the restrictions of the 
Act of 1865, while if he suffered war losses without having 
served in the war he had to submit to those restrictions. 
The difficulty of interpretation arises from the fact that it is 
not at all clear that the draftsman or Parliament appreciated 
that a fall in profits might be due partly to the war, and partly 
to entirely independent causes. At any rate they gave no 
clear direction as to how such a case should be dealt with. 

The Finance Act, 1914, s. 13, recites that the Acts of 1842 
and 1865 provide for the reduction of assessments where 
the (actual) profits of the year of assessment fall short of the 
(conventional) sum on which the assessment has been made, 
and enacts that these Acts shall apply where it is proved to 
the satisfaction of the Commissioners “that the diminution 
of profits and gains on account of which relief is claimed is 
due to circumstances attributable directly or indirectly 
to the present war.” It might be suggested that where there 
is a diminution of profits from the conventional assessment, 
the whole diminution must be proved to be due to the war 
before any relief can be claimed. The Crown counsel, however, 
rightly in my opinion, declined to argue this, and such a con- 
struction would give no meaning to the words “in respect 
of which relief is claimed ” in a case where the trader confined 
‘his claim to the diminution caused by war. Counsel for the 
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trader, however, did boldly argue that if the trader showed 
any diminution caused by war, he could then bring into 
consideration all the diminution whether caused by war or 
not. This view seems so unreasonable and contrary to the 
intention of Parliament that very clear words would be 
required to induce me to give effect to it. It seems to me that 
the only diminution of profits which can be taken into account 
is that due to the war; that not due to the war must be 
excluded. The next question is, when you have ascertained 
the diminution due to the war, and that not due to the war, 
how are you to use them ? In my view they are to be used 
to obtain the actual profits of the year of assessment, 
excluding losses not due to the war, and excluding con- 
ventional profits, not in fact realised. You know the actual 
profits of the year before and of the year of assessment. 
These two actual profits (if the year of assessment is the lower 
of the two) show the actual loss or fall of profits between 
the two years. Of this actual loss so much is due to war, 
so much is not. If you deduct the loss due to war from the 
figures of the year before, you get the actual profits of the 
year of assessment excluding losses not due to war. To put 
it another way, if to the actual profits of the year of assessment 
you add the figure representing the amount of losses not 
due to war, you get again the actual profits, excluding losses 
not due to war. To take the previous figures, if a war loss of 4 
is proved, and the profits of the last two years are 10 and 0, 
of the drop of 10 in profits 4 is due to war, 6 is due to causes out- 
side the war, and the actual profits of the year of assessment, 
excluding non-war losses, are 10 minus 4 equals 6, or 0 plus 6 
equals 6. And that figure, or a figure arrived at in that way, 
is in my view to be taken as the actual profits of the year of 
assessment for the purpose both of claim for relief and of the 
three years’ average in the Act of 1865. Such a process 
excludes from consideration losses not due to the war for which 
Parliament has not intended to give relief ; and gives effect to 
losses due to the war. With such a figure the restrictions 
of the Act of 1865 must then be worked out. I apply this 
construction to the figures of the present case as follows. 
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The four years showed roughly profits of 76,000/., 36,0001., 
16,0001., and a loss of 11,0007. The conventional assess- 
ment of the profits of the last year on the average of the first 
_ three years was 42,000/.—128,000/. divided by 3. The actual 
accounts of the last year showed a loss of 11,000J. As com- 
pared with the actual profits of the previous year, 16,0001., this 
was an actual drop of 27,0001., of which for the purposes of this 
case 60001. was to be taken as loss due to war, and 21,0001. 
was therefore the loss not due to war. In respect of this 
sum of 21,000/., in my view the trader could not claim any 
relief, and his actual profits for the year of assessment were 
therefore to be taken at 16,000/., last year’s profit, minus 
60007. war loss; or minus 11,000/., this year’s loss, plus 
21,000/., non-war loss—10,000/. in either case. That sum 
would have been his actual profit if he had suffered no losses 
not due to war, but only the 6000/. due to war, and under the 
Act of 1842 alone he would be able to claim a reduction from 
42,0007. conventional to 10,0007. actual. But the restrictions 
of the Act of 1865 must then be applied. His actual profits 
of the year of assessment, 10,000/., must be less than the 
average of the three years’ actual profits, 36,000/., 16,000/., 
and 10,0001. divided by 3 equals 21,000/. They are less; this 
restriction does not hurt him. Secondly, he cannot get more 
relief than the difference between the above three years’ 
average, 21,000/., and the conventional assessment 42,000/., 
i.e., 21,0001. This does restrict his claim, for instead of getting 
42,0001., minus 10,000/.—equals 32,0001. relief, he is only getting 
42,000/., minus 21,000/.—equals 21,000/. relief. It will be said 
at once this system gives him 21,0001. relief for 6000J. toss, 
but the objection is, I think, based on a misunderstanding. 


The object of the Act of 1842 is to reduce his conventional - 


assessment to the real facts. As shown in an earlier part 
of the judgment his real drop in profits in the year may be 
only to 10,000/., but he would get 20,000/. reduction on his 
assessment under the Act of 1842, because its object is to reduce 
a conventional assessment not based on the facts of that 
year to the real facts of that year. The alternative method, 
“merely to reduce the conventional assessment 42,0001. by 


561 


C.A. 
1921 


YUANMI 


GOLD 
Minzs 


v. 
EBORALL, 
Scrutton LJ. 


562 


ce 
1921 


YUANMI 
GoLp 
MINES 
Vv. 
EBORALL. 


Scrutton L.J. 


KING’S BENCH DIVISION. [1921] 


60001., the actual war loss, leaving 36,000/. the profits of the 
year of assessment, seems open to the obvious objection 
that in no sense is 36,0001. the actual profits of the year of 
assessment. There was actually a loss of 11,000/., or, excluding 
non-war losses of 21,000/., a profit of 10,0007. The sum of 
36,0001. is a purely conventional figure having no relation to the 
real facts. For these reasons in my view the relief should be 
granted, if 6000/. is the figure of war loss, 'as if the assessment 
of actual profits were 21,000/., instead of the conventional 
figure of 42,0001. 

It remains to deal with the views taken below, and the 
arguments before us. The Commissioners simply deducted 
60001. from 42,000/., apparently on the view that they had a 
discretion as to what was required. How they dealt with 
the Act of 1865 they do not state. For if 36,000/. was the 
profits of the year of assessment, it was not less than the 
three years’ average, 36,000/., plus 16,000/., plus 36,0001. 
divided by 3 equals 29,000/., and no relief could be given, 
yet they gave relief. Rowlatt J. thought, as I think, the 
Commissioners’ view erroneous, but I have some difficulty 
in understanding his own view. He, I think, begins by taking 
the difference between the conventional assessment, 42,0001., 
and the actual profits—minus 11,000/.—as 53,000/., of which 
he says only 6000. is war loss, therefore the actual profits 
are 42,000/., minus 6000/—equals 36,0001. This, as he says, 
is ‘‘ artificial,’ but also he thinks ‘‘ most reasonable.’’ But 
as I have said you are to reduce the conventional figure to 
the facts, not to an artificial figure which has no relation to 
the facts. You are to reduce the figure from an assessment 
based on an average of three years to an assessment based 
on the facts of one year. This the method of the judge and 
the Commissioners seems to me not to do—but still to work 
on the conventional average of three years, producing a, result 
which is neither average nor fact. But apart from this I 
do not understand the judge’s next step. He says the rule 
is to substitute for the assessment the average of actual profits 
of three years, including the year of assessment. He 
therefore makes an average, 36,000I., plus 16,000/., plus 
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36,0001. divided by 3 equals 29,000/., the last 36,0001. being 
certainly not actual profits, and substitutes 29,000/., the result, 
for the assessment of 42,000/., giving a return of 13,0001. 
But the three years’ average is not a rule imposed by the Act 
of 1865; it is the result of the second restriction, but subject 
to a proviso which the judge has overlooked, that the actual 
profits of the year of assessment must be less than the three 
years’ average. But in this case they are greater: 36,000/., 
which in the judge’s view are the profits of the year of assess- 
ment, are more than 29,000/., his three years’ average. On 
the judge’s figures he should have given the trader no relief, 
and [ think the Crown were right in their appeal against the 
judge’s reasoning, though as appears above I think the true 
view is different from the view of the judge below, the Com- 
missioners, or the Crown. Counsel for the trader took the 
bold view that as they had proved some war loss, the whole 
operation of the Acts of 1842 and 1865 was let in, regardless 
of the fact that most of the diminution was not due to war. 
I think this left them in the insuperable difficulty that if they 
were claiming in respect of the whole diminution of profits 
and gains, they could not prove that such diminution was 
due to war. 

The actual diminution in profits from the year before to 
the year of assessment may be severable into two actual 
figures, the losses due to war, and the losses not due to war. 
Where relief is claimed the difference between the con- 
ventional average of three previous years and the actual 
profits of the year of assessment may be larger than the actual 
diminution from the previous year. How is the larger sum 
to be divided in relation to‘the two actual losses. An average 
adjuster would probably say that as war losses 6 are to non- 
war losses 21, as 2 to 7, or 2-9ths to 7-9ths, he would divide the 
difference, 53,000/., between actual loss (minus 11,000/.) and 
conventional assessment 42,000]. in that proportion, and assess 
at 30,0001., which is equal to 42,0007. minus 2-9ths of 
53,0001. But this is not based on actuality, and I do not 
attribute to Parliament the methods of the average adjuster. 


‘Another method, that of the Commissioners and the first step 
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of the judgment of Rowlatt J., is to subtract the actual war 
loss from the conventional assessment, and take 36,0001. But 
this is a conventional loss, having no relation to actual facts. 
If Parliament had meant this it would be simple to say that 
the trader should have relief as to so much of the conventional 
assessment as was equal to proved war loss. The third 
method is to eliminate the actual non-war losses from the 
actual results, or deduct the actual war losses from the actual 
last year’s profits in order to obtain the actual profits of the 
year after excluding losses not due to war. This does deal 
with realities on both sides of the sum, and I think does 
produce as a result the actual profits of the year, excluding 
non-war losses, which is the result to be aimed at. Once 
more to apply the test of figures. If a trader who had 
served in the war showed profits of 30,000/., 20,000/., 10,000/. 
and 0, and proved war losses in the last year of 10,000/., 
if the Act of 1842 and nothing else applied to him, his 
assessment for the last year would be reduced from 20,0001. to 
0. In my view the Act of 1914, applying the Act of 1842, 
has the same result, and I cannot regard a method of calcula- 
tion which, professing to apply the Act of 1842, would merely 
deduct his actual war losses from his conventional income, 
and assess him on a conventional 10,000/. in a year in which 
he had made no profits, as a proper working out of the 
system which Parliament has revived to meet the case. 

In my view, therefore, if the figure of 6000. is to stand the 
assessment should be reduced from 42,0001. to 21,0001., and 
relief given on the basis of that assessment. If the figure 
of 60001. is altered, the new figure should be used on the 
above principles. As both sides have in my view put forward 
erroneous contentions, there should in my view be no costs 
of this appeal. 


Youncer LJ. For their trading year ending June 30, 
1916, the Yuanmi Gold Mines, Ld., the respondents here, 
were confronted with a shortage in profits of no less a sum than 
53,0001. as compared with the profits in respect of which they 
were assessed to income tax for the year ending April 5, 1916. 
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In other words they had on the three preceding years’ 
average been assessed to income tax in respect of the fiscal 
year 1915-1916 on a profit excluding depreciations of 42,0001., 
while in their trading year ending June 30, 1916, they had 
sustained an actual loss of 11,0007. Of that shortage of 
53,000/., 6000/., and 6000/7. only, is, so far as we are concerned, 
to be regarded in the language of s. 13 of the Finance Act, 
1914 (Session 2), as being ‘‘ due to circumstances attributable 
directly or indirectly to the present war,’ and the question 
which on this appeal has to be determined is the extent, 
if any, to which the respondents are under that section entitled 
to relief from income tax in respect of that 6000/. shortage. 
The Commissioners have held that the respondents ought to 
have relief to the extent of the full 6000/. ; the learned judge 
has made a declaration, the effect of which will be that in 
respect of this shortage of only 6000/., the respondents are 
entitled to relief in a sum exceeding 13,000/. ; the respondents 
themselves fix the amount of their relief at, I presume, 
29,000/., and the Crown says at the Bar that the respondents 
are entitled to no relief at all. These divergent views held 
by the experienced persons concerned upon the question 
still at issue afford some premonition of its intricacy. In 
the event, however, it will, I believe, be found that the only 
difficulty in the last analysis will be to attribute its proper 
meaning and effect to the expression in s. 6 of the Act of 
1865 ‘‘the profits of the year of assessment’”’ when that 
section, in conjunction with s. 133 of the Income Tax Act, 
1842, has to be made operative for the purpose of arriving 
at the precise figure of relief given to the privileged taxpayer 
by s. 13 of the Finance Act, 1914. 

These two sections—ss. 133 and 6—which had then for seven 
years been repealed were, if I may so say, called out of 
abeyance by the Act of 1914 for the purpose, and for the 
purpose only, of s. 13; and to be in a position to answer 
the final question upon which the issue of this appeal will 
ultimately turn, it is necessary, in view of the divergent views 
held with regard to them, to consider the effect and relation 
‘of these two sections to each other, first apart altogether from 
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the Act of 1914, and next in connection with s. 13 of that 
statute, from which, as I have said, they now derive their 
only effective existence. Sect. 133 of the Act of 1842 is, as 
the learned judge observes in his judgment, a survival of the 
not irrational view pervading the statute—a view that has 
gradually disappeared from subsequent and more sophisticated 
legislation—that people are not to be assessed to income 
tax in a fiscal year in which they actually make losses or in 
which they make nothing. The broad effect of the section, 
which I need not pause to read again, is to my mind clear. 
It is that if at the end of a year of assessment, it is proved 
by the taxpayer that his actual profits or gains for the current 
year of taxation fall short of the average of the previous 
three years on which in that year he has been assessed to 
income tax, he shall be entitled to have his assessment 
amended to represent the actual figures of his profits and gains 
for the year. But this statement of the effect of the section, 
which adopts and follows that of the learned judge, leaves 
implicit one or two matters which in the interests of clearness 
it is at this point desirable to emphasize. The first is, that 
the section is one of relief from a previously and otherwise 
imposed assessment, not only made but in many cases, I 
should suppose in most cases, actually paid. In the case of 
the present respondents, for instance, whose financial year 
ends on June 30, it could never be, until after that date, 
that any claim to relief from their assessment to income tax 
on their three years’ average for the fiscal year ending on the 
previous April 5, and presumably already paid, could be 
made. This consideration is important by reason of the 
light it throws on one aspect of the present case. The section 
is a relief section pure and simple ; it imposes no burden on 
the taxpayer when his actual profits are in excess of his 
assessed profits. When the taxpayer being entitled to relief 
under it, claims that relief, he is not assessed as on a new 
return based on actual profits. The result of his application 
for relief is that the previous assessment is amended, in contra- 
distinction to the case where no such application is made or 
where, if made, it fails. In these cases the original assessment 
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stands unamended. In none of the three cases is there 
a new assessment as on a new application, and in every 
instance, however it be that the result is reached, what the 
taxpayer remains liable for is the amount of his original 
assessment so far, if at all, as it is not relieved against by the 
operation of the section. The original assessment on the 
three years’ average is and always remains the standard 
with reference to which the ultimate liability to taxation is 
ascertained. So I read the section. 

Next it is convenient to note that the method, by which 
under the section there is ascertained the extent of relief 
to which the taxpayer under it is entitled, is to take what 
I will call—although the expression is not in terms used in 
the section itselfi—the actual profits of the year of assess- 
ment, aseertained in the ordinary normal way, and deduct 
them from the assessed profits of that year ascertained on the 
three years’ average. The result is the shortage or diminution 
in respect of which relief is given. The process might be 
reversed. Jf you knew the shortage beforehand and your 
desire was to ascertain the figure of actual profits of the 
year, you would deduct the shortage from the assessed 
profits. And this subtraction of the shortage from the 
assessed profits would not only give you the sum in respect 
of which the section gives no relief, but that sum would 
necessarily be the actual profits of the year, This follows 
from the fact that apart from the Act of 1914—and we are 
now speaking of s. 133 apart from that Act—everything which 
operates to reduce profit, whether an actual loss or a failure 
to earn profit—everything finds its place in what I have 
called the shortage ; nothing remains to be brought in further 
to reduce the remaining profits; the balance of the two is 
therefore actual profit. It will be found not inconvenient 
to bear all these aspects of this s. 133 in mind when we 
come to apply to its working the conditions imposed by 
8. 13 of the Act of 1914. 

Sect. 6 of the Act of 1865 contains provisions as a result of 
which the full relief given to the taxpayer by s. 133 is in all 
‘eases restricted and in some taken away altogether. That 
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section provides first that no relief under s. 133 shall be given 
him at all unless “ the profits of the year of assessment ”’ (the 
expression is used in this section and means “ actual” profits) 
are less than the average of his profits for the year of assess- 
ment and the two preceding years. The section provides 
next that, that condition complied with, no relief granted 
under the earlier section shall exceed the difference between 
the assessed profits of the year and such last-mentioned 
average. Here again it will not be inconvenient to insist 
before proceeding further upon two features of this section— 
fairly obvious though they be. The first I have already 
alluded to. It is that the effect of the section, in every case 
where it does not extinguish the relief altogether, is neces- 
sarily to reduce the relief obtainable under s. 133 apart from 
it. This follows from the fact that the average rate of profit 
which is to be deducted under this section from the assessed 
profit must always exceed in amount the actual profit of the 
year—which under s. 133 is the sum to be deducted from the 
same assessed profit in order to ascertain the shortage or 
diminution under that section. In other words compliance 
with the first condition of s. 6 necessarily involves this result. 
The cause of the arithmetical fallacy which the learned judge 
apparently apprehended might underlie the declaration that 
he made is, if it exists, to be found here. The necessity of 
complying with that first condition before this section became 
operative at all was not drawn to his attention. The result 
was a declaration which for that reason cannot, as I think, 
be supported. 

Next I would observe that “the profits of the year of 
assessment,’ whether in fact ascertained for the purposes 
of s. 133 before the passing of s. 6, or whether ascertained 
for the purposes of both sections after the passing of the 
later Act, were always to be ascertained apart altogether 
from and entirely independent of the results of any previous 
year’s trading, whether the year immediately preceding, or 
another. The actual profits of each year stand by them- 
selves ; they are brought into contrast with nothing except 
the three previous years’ average in the case of s. 133, and the 
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two previous years’ average in the case of s.6. Never do they 
in either case come into contrast with the immediately 
preceding year as such ; and in my judgment the two sections 
cannot be worked correctly if they ever are so brought into 
contrast, or if the results of the previous year are imported 
so as to affect what would be the actual results of the year 
in question ascertained without reference to them. 

Lastly I would observe that never after the passing of 
s. 6, and so long as both ss. 133 and 6 remained in force, 
was the taxpayer affected by them, and claiming relief under 
them, assessed to income tax on his actual profits during the 
year of assessment. His assessment, where there were any 
profits to assess, was always on a notional sum which in 
turn was always necessarily greater than his actual profit 
of the year for the reason already given. 

So much for these two sections apart from s. 13 of the Act 
of 1914. Coming now to that section, its true effect, I think, 
is in no essential respect obscure. It refers to s. 133 and to 
s. 6, and provides, if I may shortly paraphrase its terms, that, 
notwithstanding their repeal by the Finance Act, 1907, these 
sections shall have effect as respects any assessment to income 
tax for the current income-tax year where it is proved “ that 
the diminution of profits and gains on account of which relief 
is claimed under these sections is due to circumstances 
attributable directly or indirectly to the present war.” To 
this diminution I shall in what remains of this judgment 
refer for the sake of brevity as ‘‘a war shortage” or “a 
shortage due to the war.” 

Now in the present case the actual total diminution in 
profits—ascertained as it would be under s. 133—namely, 
53,000/., of course far exceeds the amount of the war 
shortage—namely, 60007. Sundry aspects accordingly of the 
words just quoted from s. 13 are not directly applicable to 
the question we have in this case to answer. It is not, 
however, irrelevant to the matter in hand to refer to some of 
these in any attempt to state the general result of the section, 
And the first observation I would make on the section is that, 
while the relief given to the taxpayer by it is apparently 
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limited in one way only, it is in fact limited in two distinct 
directions. First of all it will never exceed the actual 
diminution in his profits. Secondly, it is limited to so much 
of that actual diminution as the taxpayer can prove to be a 
war shortage. Now, as to the first: increased profits and 
gains in other directions,may neutralise to the point of 
extinction the influence of the war shortage in effecting an 
actual diminution in profits. In that case the section does 
not operate at all. There is no case for relief. There has 
been no actual diminution of profits and gains. And again, 
these increased profits or gains from other directions may 
reduce, without entirely removing, the diminution which 
apart from that increase would have resulted from the war 
shortage. In that case what I may call the restored portion 
of the war shortage disappears as a war shortage. It 
becomes irrelevant for the purposes of the section or of the 
relief thereby given. But, secondly, the actual diminution 
may, as in the present case, far exceed in amount any diminu- 
tion attributable to the war shortage. In that case, and this 
is for present purposes the truly important matter, the claim 
to relief under the section is limited to the amount of the 
diminution so attributable. Any further diminution does not, 
so far as s. 13 is concerned, exist. No reduction in actual 
profit producing that further diminution has for the purpose 
and in contemplation of this section taken place; it is as if 
it had not been sustained. 

This aspect of the section, if it be, as I think it is, clear, 
furnishes the clue, in my judgment, to the solution of this 
appeal, as will later appear. 

Now all this, notwithstanding Mr. Disturnal’s argument to 
the contrary, appears to me to be the clear effect of the words 
which I have quoted from the section, and the conclusions so 
far reached are of assistance in enabling one to attribute their 
correct meaning to the words in it: “ the diminution of profits 
and gains on account of which relief is claimed under those 
sections,” a phrase which calls for interpretation. These 
words when compared, as they should be, with the later words 
of the section “diminution of profits and gains on account 
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of which relief can be given under this section ’—for these 
words, I think, are intended to convey a similar conception— 
mean, in my judgment, “‘ the diminution of profits and gains 
on account of which relief is, by virtue of this section, claimed 
under those sections.” It is, I think, necessary to emphasize 
this point. This construction is at variance with the view 
taken of the words by the learned judge—a view which I 
find it difficult to accept. And the point is, in my judgment, 
of importance, because it explains how it is that the appli- 
cation of this s. 13 to these earlier sections may, in certain 
instances, qualify what would have been their working apart 
from s. 13. 

Summarizing now the effect of that last section, as so far 
ascertained, we find that the relief thereby given—the 
maximum relief be it noted—may be described as being 
represented by the difference between the assessed profits 
and the actual profits of the taxpayer for the year of 
assessment, not, however, exceeding the amount in respect 
of which that difference represents a shortage due to 
the war. 

And now, having ascertained the extent of the maximum 
relief given by s. 13, still unaffected by ss. 133 and 6, I desire, 
before proceeding to apply this result to these two sections, 
to make three further observations on s. 13. The fact is that, 
so far as its expressed terms go, it becomes operative only 
where the whole diminution in the profits and gains of the 
taxpayer is attributable to a war shortage. Where the 
diminution is only partially so attributable the section is not, 
so far as express words go, brought into play at all. Now, 
as it happens, there is no difficulty whatever, as will imme- 
diately appear, in applying to ss. 133 and 6 the provisions of 
s. 13 if these provisions be confined to the case where the actual 
diminution is entirely attributable to a war shortage; the 
difficulty only arises if the section be extended to a case where 
the diminution is only partially so attributable ; and while 
I entirely agree that the section ought to be held to be so 
extended if it is to have the full beneficial operation presumably 
intended by the Legislature, I desire to guard myself against 
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the conclusion that it is so in fact extended until I have ascer- 
tained whether:as so extended it can be applied to ss. 133 and 6 
without an increase of its benefits being thereby involved 
which are in excess of the maximum relief conceded by it as 
above set forth. For my view, rightly or wrongly, is, that 
this condition is fundamental. Any relief in excess of a 
war shortage is, I think, expressly excluded by the section. 
No extension of its expressed terms is permissible if such 
extension would lead to that result. 

The second observation with regard to s. 13 which I desire 
to make is that it revives ss. 183 and 6 without express amend- 
ment in any particular. These are restored for its service 
with their mutual relations to each other unchanged and 
unimpaired, modified only in working where necessary to the 
extent above indicated. 

Thirdly, and this is the last observation I desire to make 
on s. 13, the relation between the two sections—ss. 133 and 
6—which necessitates the consequence that the relief under 
s. 6 where that section applies must always be less than the 
relief under s. 133, where it does not, is, in express terms, 
recognized and maintained in s. 13. The section provides : 
“The foregoing provision, in its application to the case of 
any person who, in connection with the present war, is or has 
been serving as a member of any of the military or naval forces 
of the Crown, or in any work abroad of the British Red Cross 
Society, or the Saint John Ambulance Association, or any 
other body with similar objects, shall be construed as if that 
provision referred only to section one hundred and thirty- 
three of the Income Tax Act, 1842, and contained no reference 
to section six of the Revenue Act, 1865.” That is to say these 
specially privileged persons are to have a remission more exten 
sive than that conceded to all others than themselves inasmuch 
as these others are placed under the restrictions of s. 6, while 
they are not so placed. It follows that no application of 
s. 13 to ss. 133 and 6 which would result in securing for the 
taxpayer who is under s. 6 a greater benefit than, or even 
an equal benefit with, another in the same position but not 
caught by that section, can be justified as authorized by 
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s. 13. It further follows that no such application would be 
justified as would result in the taxpayer, whose case is con- 
trolled by s. 6, receiving by way of abatement so much as 
his proved war shortage. The sum receivable by him must 
always be a lesser sum than that. 

We are in a position now to proceed to try to apply to 
this war shortage of the respondents, ascertained under 
s. 13, the machinery provided by ss. 133 and 6 so as to deter- 
mine the relief, if any, to which they are entitled under the 
three sections taken together. 

The necessary facts to be remembered here are that the 
war shortage is to be taken at 60001. ; the sum to which the 
respondents were assessed to income tax for the year ending 
April 5, 1916, was 42,000/.; the respondents’ actual profits 
for their trading years ending June 30, 1914, and June 30, 
1915, were respectively 36,000/. and 16,000].; and their 
trading operations in their business year ending June 30, 
1916, resulted in a loss of 11,0007. Now in order to test the 
true position it will in the first instance be convenient to 
make an assumption entirely contrary to the fact—to assume, 
namely, that the actual 6000/. war shortage was in fact 
responsible for the entire difference between the profits of 
the respondents in their business year ending June 30, 1916, 
and the sum of 42,0001. to which in the fiscal year 1915-1916 
they were assessed to income tax on the basis of the average 
of the previous three years. In other words, let it be assumed 
that their actual trading results for this business year 1916 
realised a profit of 36,000/. 

On that assumption the working of the three sections 
presents no difficulty at all. Their war shortage represents 
the respondents’ total shortage. Under s. 133 the respond- 
ents’ right to relief extends} to the whole shortage of 6000/. ; 
that sum would be deducted by the Commissioners from 
42,0001., their assessed profit for the year; the remaining 
36,000/. being on one view of that sum the part of their assessed 
profits in respect of which the section gives no relief, and 
_ being also on another view of it their “ profits of the year of 

assessment,” their actual profits of that year—because for 
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this purpose the fact that their trading year ends on a different 
date is ignored. But under s. 6 this relief of 60001. so far 
conceded is entirely cancelled. 36,000/—“ the profits of 
the year of assessment ’’—far exceed the average of the three 
years : 36,000/.; 16,0007.; 36,0001. (assumed), that is to 
say 29,0007.; and accordingly in the language of s. 6 “no 
such reduction or repayment ’’—allowed, that is, under 
s. 133—‘‘ shall be made.’”’ The result is that here, if in the 
year in question the respondents’ whole shortage had been 
this 60001. war shortage, they would have been entitled to 
no relief at all. 

Next, let it be taken, as the fact is, that this war shortage 
of 60001. was only part—in fact a very small part—of the 
total shortage in the respondents’ profits in their business 
for the business year ending June 30, 1916. And to test the 
working of the sections on this footing let it first be assumed 
that the respondents, confronted with this shortage, had been, 
not a mining company but a soldier or a sailor, a privileged 
person made free of s. 6 by the express provisions of s. 13. 
Here again the position of the respondents on that footing 
would, as I see it, have been not doubtful. Their war 
shortage, falling to be dealt with under s. 133 alone, they 
would under that section obtain relief to the full extent of 
the 6000/., the maximum amount which under s. 13 they can 
demand. And as in this assumed case we know the amount 
of the shortage, we can, as I have already shown, merely by 
deducting it—60001—from the 42,000/. assessed profit, 
ascertain the 36,0001. as being the part of that assessed profit 
from which the section, by way of relief, concedes no further 
reduction. The respondents therefore remain chargeable with 
income tax on that sum, whether it is or is not “‘ profit of the 
year of assessment.’’ They remain so liable because s. 133 
leaves the charge upon that balance of their assessed profits 
imposed by the other provisions of the Act unaltered and 
untouched. Even as privileged persons, therefore, their 
relief is for no more than 6000/., although ex hypothesi 
their total shortage from their assessed profit is as much 
as 53,0001. 
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Now let us take the precise case of the respondents. They 
are not governed by s. 133 only. Sect. 6 also applies to them, 
and under that section before it can be worked, “ the profits 
of the year of assessment,’’ meaning thereby their actual profit, 
must be ascertained and applied in the calculation. Now 
what, having regard to s. 13 of the Act of 1914, for whose 
service alone s. 6 is now operative, must be taken to be 
the amount of these actual profits? In my judgment, 
although in fact the operations of the respondents in the 
year in question resulted in an ascertained loss of 11,0001. 
their “ profits of the year of assessment” are in the 
working of the two sections to be taken at the same 
sum as that at which they actually stood in the case first 
above supposed—that is where the respondents’ 60001. war 
shortage was their only shortage—namely, they are to be 
taken at 36,000. 

This, of course, is the crux of the whole case. Everything 
hitherto said or pointed at in this judgment has been con- 
verging upon and leading up to this solution of the difficulty 
when it finally presented itself, as it does now; and in the 
observations already made the justification, if any there 
be, for the answer just given to this question will be 
found. 

If we ask ourselves why it was that the first case above 
posed presented no difficulty, we find the answer to be that, 
as in that case the respondents’ war shortage of 6000/. was 
their only shortage, s. 13 in fact called for no variation whatever 
in the literal working of ss. 133 and 6 apart from it. But 
so soon as we find that the 6000/. war shortage of the 
respondents is not their only shortage, and at the same time 
realise that s. 13 precludes the grant of any relief from the 
assessed income tax in excess of that sum being made in 
respect of it, we see that the resultant figure of 36,0007. which 
in each case is the same—as a sum it does not vary because 
it is the difference as above explained between the 6000I. 
war shortage and the 42,000/. assessed profit—no longer 
represents in the full sense of the words the actual profits 
~ of the year of assessment, but is or may be composed of two 


575 


C. A. 
1921 


YUANMI 
GoLp 
MINES 
V. 
EBORALL, 


Younger L.J. 


576 


C. A. 
1921 


YUANMI 
GOLD 
MINES 
UV. 
EBORALL. 


Younger L.J, 


KING’S BENCH DIVISION. [1921] 


items (a) shortage due to other causes—and it may not, as we 
see here, exhaust that shortage—with or without (6) balance 


of actual profits. But s. 13 ignores as a diminution 


justifying relief all shortage under (a), that is shortage due 
to other causes. The only shortage now to be considered 
under ss. 133 and 6 is, by virtue of s. 13 as above interpreted, 
that shortage for which relief can be claimed thereunder by 
virtue of that section, ie., war shortage. From this it 
follows, as it seems to me necessarily, that in the working of 
these sections in connection with s. 13 every other shortage 
must be treated as non-existent, that is to say, the amount 
representing it must be treated as never having ceased to be 
included in the actual profits, amongst which accordingly for 
the purposes of all calculations that amount must still be 
considered to remain part. Of course if the ss. 133 and 6 
were to be worked apart from s. 13 all these shortages due 
to other causes would have been added to the 6000/., reducing 
the 36,0007. to a corresponding extent. But by reason of 
s. 13 they are not shortages to be relieved against at all. 
They cannot therefore be added as such to the 6000/. For 
a similar reason they cannot be withdrawn from the 36,000/. 
—treating that sum as actual profit—because they represent 
a failure to make profit which is not by s. 13 recognized as 
having occurred. In other words that sum which was in 
actual fact the actual profit of the year of assessment where 
the war shortage was the only shortage, is necessarily, if s. 13 
is to have its full and proper effect, treated as unaltered where 
the war shortage was only part of the respondents’ shortage. 
There is one intermediate case to which allusion has already 
been made—namely, where that shortage has been made good 
in whole or in part from some other source of revenue, in. 
which case the profits would be taken at their actual figure, and 
the difference, if any, between them and the assessed profits 
would be the only war shortage in respect of which relief 
could be claimed. And this last consideration leads me to 
observe that in the working of these three sections, whether the 
war shortage be or be not the only shortage, the only purpose 
I conceive to be necessary in actually ascertaining the profits 
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of the year is to make sure that the alleged war shortage has not 
in whole or in part been made good from some other source. 
If it has not, the effective figure representing the profits of 
the year is always, for the reason I have given, the difference 
between the assessed profit and the war shortage. The 
truth is that unless the procedure above indicated for arriving 
at the profits of the year of assessment be on the proper 
construction of the three sections permissible, you will, conceal 
the fact how you may, be granting under s. 6 relief in respect of 
a shortage some part of which is not a war shortage at all, 
relief which is beyond the purview of s. 13 altogether. But 
speaking for myself, I find little difficulty in reaching this, as 
I think, the only permissible solution, as a mere matter of 
construction. The fact that every shortage other than a 
war shortage has under s. 13 no existence as a subject of 
relief is to my mind sufficient justification for holding, as 
a mere matter of interpretation, that in the conjoint working 
of s. 13 with ss. 133 and 6 every such shortage is deemed to 
remain part of the profits of the year and is properly included 
in that expression. 

And one may reach the same result in another way. I 
have already called attention to the necessary identity in 
the working of the two ss. 133 and 6 between the sum which 
represents the portion of the taxpayers’ original assessment 
against which no relief is given by s. 133 and the sum repre- 
senting his profits of the year of assessment under s. 6. There 
can, I think, be little question, as appears from the second 
case above- posed, that in the present instance 36,0001. 
represents the first of these sums. From that it is a very 
short step to accept an interpretation of the phrase “ profits 
of the year of assessment”? which would result in its 
representing also the second of them. 

The conclusion of the whole matter, therefore, is that the 
respondents, where this war shortage of 6000/. is only part 
of their shortage, are in the same position as they would have 
been had it been their only shortage, that is to say, they 
are entitled to no relief at all. It would indeed be strange 
if they were so entitled in the one case and not in the other. 
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It would be strange if the measure of their relief were to any 
extent to depend upon what, so far as the benefit given by 
s. 13 is concerned, is the merest accident. Any plausibility 
in the view that this accident ought to make a difference is 
the fact that, unless it does, the respondents here will be left 
to pay income tax on an assumed profit when in fact they 
are heavy losers. But the answer is that that result does not 
flow from these three sections which are not charging sections 
at all, but are sections of limited and only limited relief. 
The hardship in the respondents’ position, if any there be, 
arises under other statutory provisions, the operation of which 
is not to the necessary extent modified by these sections of 
relief. Their position is in respect of that assessment exactly 
the same as that of every other taxpayer, no part of whose 
actual shortage is a war shortage. 

Taking as I do this view of the effect of the three sections 
as they touch the matter in hand, and arriving as I do at a 
result which makes their working as consistent and harmonious 
where the war shortage is not the only shortage of the tax- 
payer as where it is, I feel in no way constrained to withdraw 
the concession above provisionally made that s. 13 not- 
withstanding its literal terms may properly be extended to a 
case where the war shortage to be relieved is only part of the 
shortage sustained. But if I had felt compelled, as a matter 
of interpretation, to accept say Mr. Disturnal’s suggestion 
that the profits of the year of assessment may more properly 
be reached by deducting the 6000/. war shortage from the 
actual profits of the previous year, and by bringing the figure 
of 10,0001. so reached into the calculation directed by s. 6, then 
I should have felt constrained to withdraw that provisional 
concession on the ground already stated that the extension 
of s. 13 to a case not in terms within it had carried with it 
a consequence in direct infringement of the limitations of 
the section. 

But speaking for myself I am unable to aecept that sug- 
gestion of Mr. Disturnal’s, or any other of similar import. 
Apart from the fact that the sum reached by that method 
as the profits of the year of assessment in no sense, whether 
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actual, notional, or constructive, represents them—in itself 
an all-sufficient objection—the conclusion is reached by intro- 
ducing for the purpose of arriving at the profits of one year 
_ the results of the working of another, which, as I have 
endeavoured to show, is in these sections neither recognized, 
contemplated, nor, as I think, permissible. In no circum- 
stances in my judgment can the actual profits be properly 
ascertained in any other than the ordinary way; and if, 
as is assumed, the war shortage of 1916 was 6000I., while 
the respondents’ loss on trading was 11,000/., there can in 
my view be no method of manipulation of figures, either of 
another year’s trading or otherwise, by which the actual result 
can properly be made to be other than it is—namely, that the 
result of the company’s trading for the year, not attributable 
directly or indirectly to the war, resulted not in a profit of 
10,0001. or any other sum, but in a loss of 5000/., while the 
diminution in its profits and gains not so attributable was, 
compared with its assessed profit of 1915-16 on the three 
years’ average, 47,000/., and, if at all material, 21,000/. as 
compared with the results of 1915 only. Further, to place 
upon the actual profits of the year 1916 any such sum as 
10,000/., being unjustified, destroys also the identity between 
the resultant sum under s. 133 and the profits of the year 
under s. 6—the maintenance of which is fundamental for the 
correct working of both sections, and the continuance of 
which under s. 13 is assumed and utilised under that section. 
Once destroy or alter that fixed relation, and it will or may 
result that the privileged persons under s. 13 only receive 
an equal benefit with or even a less benefit than persons 
in the same case not so privileged; that taxpayers where 
the war shortage is their only shortage will or may receive in 
respect of it less than they would when it is only part of 
the shortage, and, in the latter case, will or may receive relief 
upon a sum actually in excess of the war shortage sustained, 
so that merely because they have sustained some war shortage, 
they are, in respect of a further shortage, given a relief which 
to no other taxpayer called upon to face a similar shortage 
' is conceded. If any of these results may necessarily follow— 
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and only by an accident and in the rarest cases is one or more 
of them not inevitable—then it is, I think, clear that s. 13 
can have no application to the position from which they flow, 
that is where the war shortage is part only of the total shortage. 
In this view of the matter also it would accordingly in my 
opinion follow that the respondents here are entitled to no 
relief ; s. 13 does not apply to their case. 

In my opinion therefore this appeal of the Crown should 
be allowed and it should be declared that the respondents 
on the figures stated in the case are entitled to no relief from 
income tax under s. 13 of the Act of 1914, in respect of the 
year in question. 

I would only add that this judgment is little more than a 
reasoned justification for the same conclusion upon the main 
point discussed as that at which the learned judge also, as 
IT read his judgment, arrived. Had the learned judge not 
failed to recognize and give effect to the limitations of s. 6 
he would, as I read his judgment, have made an order in the 
terms I have just indicated as suitable and proper. 


Solicitor for the appellant : The Solicitor of Inland Revenue. 
Solicitors for the respondents : Broad & Son. 


G. A. 8. 
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JEYNES v. HINDLE. IRER 
Jan. 21. 
Adulteration—Drugs—Defence—Written Warranty—Warranty after Date of 
Contract—Quinine Wine—Label on Covering of Bottle—Capsule on Cork 
—Invoice—Sale of Food and Drugs Act, 1875 (38 & 39 Vict. c. 63), s. 25. 


The written warranty mentioned in s. 25 of the Sale of Food and 
Drugs Act, 1875, in order to protect the seller of an article not of the 
nature, substance, and quality demanded by the purchaser, must have 
formed part of the contract under which the seller purchased the article 
from his vendor, as having been ‘given either when the contract was 
made, or, if afterwards, then in pursuance of a term in the contract 
that it should be given. 

By an oral contract a pharmaceutical chemist bought from the manu- 
facturers through their traveller a dozen bottles of quinine wine to be 
made according to the British Pharmacopeia. He afterwards received 
from them a written invoice for the wine in which it was described as 
quinine wine so made. The wine was delivered to him a day or two later. 
The cork of each bottle was sealed with a capsule, and on a label pasted 
round the paper covering the bottle was this printed notice: ‘‘ Made 
according to the British Pharmacopeia, . . . . we wish to state that 
our orange quinine wine contains no salicylic acid or other similar 
material, introduced for keeping purposes or in lieu of deficiency of 
alcohol, but is pure orange wine made by fermentation and matured by 
age. . ...” Subsequently, the chemist sold to an inspector a bottle 
of the wine which on analysis was found not to be quinine wine of the 
British Pharmacopeia. The chemist was charged on an information 
under the Sale of Food and Drugs Act, 1875, with having sold to the 
prejudice of the purchaser a drug, to wit the said bottle of quinine wine, 
which was not of the nature, substance, and quality demanded by the 
purchaser ; and he relied upon the label and invoice as constituting a 
written warranty under s. 25 of the Act. The justices dismissed the 
information. On appeal :— 

Held, that the notice and/or invoice, assuming that on their construc- 
tion they contained a warranty that the article sold was quinine wine 
of the British Pharmacopeeia, did not constitute a “ written warranty ” 
to that effect within the meaning of the section, seeing that they did not 
form part of the contract under which the chemist had bought the article, 
as they had neither been given when the contract was made, nor after- 
wards in pursuance of any stipulation in the contract that they should 
be given. 

Iorns v. Van Tromp (1895) 64 L. J. (M.C.) 171 [the plaintiff's name is 
spelt Jiorns in that report] applied. 

Lindsay v. Rook (1894) 63 L. J. (M. C.) 231 observed upon. 

Semble, per Avory J., that the label and invoice did not on their true 
construction contain a warranty that the article sold was quinine wine 
of the British Pharmacopeia. Per Salter J., that these documents, 
and even the label alone, did contain a warranty to that effect. 


Case stated by justices for the City and County of 
Kingston-upon-Hull. 
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An information was preferred by Charles Jeynes (hereinafter 
called the appellant), an inspector of food and drugs and an 
inspector of nuisances for the said city and county, against 
Edward Hindle (hereinafter called the respondent), a pharma- 
ceutical chemist, whose shop was in the said city and county, 
for that the respondent did on June 22, 1920, at his said 
shop, unlawfully sell to the prejudice of the purchaser, the 
appellant, a certain drug, to wit, a bottle of quinine wine 
which was not of the nature, substance, and quality demanded 
by the purchaser. 

On August 12, 1920, the information was heard by the 
justices when the following facts were proved by the appellant, 
or admitted by or on behalf of the respondent. _ 

On June 22, 1920, the appellant went to the respondent’s 
shop and requested to be supplied with a bottle of quinine 
wine. He was served by one Smithson, an assistant and 
agent of the respondent, who first produced a bottle of 
“‘wincarnis with quinine.’ The appellant refused to 
purchase that saying it was not the sort he wanted, and 
asking for the proper quinine wine. The assistant then 
produced a bottle of orange quinine wine for which the 
appellant paid him 3s. 2d. The appellant then disclosed 
to the assistant that he was an inspector and had bought 
the quinine wine for analysis. The respondent then came 
forward, and the appellant again stated that he was an 
inspector and had bought the quinine wine for analysis. The 
respondent called the appellant’s attention to the fact 
that the cork was sealed over with a capsule which had 
not been tampered with. On a label pasted round the paper 
covering the bottle was the following printed notice partly 
in red ink and partly in black ink beneath the name of the 
manufacturers: “‘ Made according to the British Pharma- 
copeia. In reference to the prosecution in the case of 
salicylated quinine wine as reported in the Chemist and 
Druggist of December 4th, 1897, we wish to state that our 
orange quinine wine contains no salicylic acid or other similar 
material introduced for keeping purposes, or in lieu of 
deficiency of alcohol, but is pure orange wine, made by 
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fermentation and matured by age, and contains no injurious 
ingredients.” 

The quinine wine was divided by the appellant into three 

parts, and all the formalities required by s. 14 of the Sale of 
Food and Drugs Act, 1875, were complied with. The third 
sample was produced in Court, together with the original 
bottle with the remains of the sealing capsule, and bearing 
round it the label above referred to. 

The sample submitted for analysis was analysed by the 
public analyst for the said city and county, and in his 
certificate, which was produced in Court, he stated (inter 
alia) that the sample contained the following parts per cent.: 
(grammes per 100 ces.), quinine hydrochloride 0.19, salicylic 
acid 0.04, solid extractive matters 19.86, absolute alcohol 
{ethyl hydroxide) 3.58, water 76.33—Total 100.00; and 
that the sample was deficient in quinine hydrochloride to the 
extent of 17.0 per cent., and deficient in alcohol to the extent 
of 62.3 per cent., and contained salicylic acid equivalent 
to 3.5 grains per pint added as a preservative. 

The following is the formula for quinine wine given in the 
British Pharmacopeeia (1914 ed.), p. 455: “ Vinum Quinine. 
Quinine Wine. Quinine hydrochloride 2 grammes. Orange 
wine 875 millitres. Dissolve ; filter if necessary.” 

It was admitted by the appellant that the provisions 
precedent to the use of a warranty or invoice as a defence 
required by s. 20, sub-s. 1, of the Sale of Food and Drugs Act, 
1899, had been fully complied with. 

In para. 10 of the case it was stated that it was proved by 
the respondent that the bottle of quinine wine in question 
was one of a dozen similar bottles he had purchased on 
July 4, 1919, from the traveller of Messrs. Hirst, Brooke & 
Hirst, Ld., manufacturing chemists, Leeds, with other goods 
in the ordinary course of business; that the quinine wine 
was to be “ quinine wine B.P.,” made according to the British 
Pharmacopeia, and was sold as such; that the respondent 
had not received from the manufacturers any written 
warranty other than an alleged warranty contained on the 
 hereinbefore-mentioned label and capsule on the bottle ; 
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that the goods were delivered in the ordinary course of carriage 
a day or two after July 4, 1919, and each bottle then bore 
the label above mentioned; that the respondent sold the 
quinine wine in the same condition as he received it, and 
believed it to be genuine wine made according to the British 
Pharmacopeia; and that the manufacturers wrote to the 
respondent stating that they assumed full responsibility 
for the wine and authorizing him to show their letter to the 
Court. 

After the respondent had made the contract with the 
manufacturers he received from them an invoice dated July 4, 
1919, which stated that he had bought of them (inter alia) 
Bele doz 6.8 O.Q.Wine H.B.H. 
LUSshOdaueee Carriage paid .... Net.” 

It was contended on behalf of the respondent that he was 
protected by the capsule and label, and that these together 
with the invoice were a sufficient warranty under s. 25 of the 
Act of 1875. (1) 

It was contended on behalf of the appellant that no written 
warranty had been given by Hirst, Brooke & Hirst, Ld., to the 
respondent at the time of his purchasing the quinine wine 
in July, 1919, or any other time; and that the printing 
on the capsule and the label on the bottle together with 
the invoice was not a sufficient warranty to comply with 
s. 25 of the Act of 1875 (1), and he could not claim the 
protection of that section. 

The justices were of opinion that the printed matter 


(1) Sale of Food and Drugs Act, nature, substance, and quality as 


1875, s. 6: “No person shall sell to 
the prejudice of the purchaser any 
article of food or any drug which is 
not of the nature, substance, and 
quality of the article demanded by 
such purchaser, under a penalty not 
exceeding twenty pounds”; provided 
as therein mentioned. 

Sect. 25: “If the defendant in 
any prosecution under this Act prove 
to the satisfaction of the justices or 
court that he had purchased the 
article in question as the same in 


that demanded of him by the prose- 
cutor, and with a written warranty 
to that effect, that he had no reason 
to believe at the time when he sold 
it that the article was otherwise, 
and that he sold it in the same state 
as when he purchased it, he shall 
be discharged from the prosecution, 
but shall be liable to pay the costs 
incurred by the prosecutor, unless he 
shall have given due notice to him 
that he will rely on the above defence.” 
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contained in the capsule and label on the bottle together with 
the invoice constituted a sufficient warranty required by the 
section, and they accordingly dismissed the information. 


Scholefield for the appellant. There was no evidence before 
the justices that the respondent purchased the article in ques- 
tion with a written warranty within the meaning of s. 25 of the 
Sale of Food and Drugs Act, 1875. The label, invoice, and 
capsule do not nor does any of these constitute sucha warranty. 
It is agreed that it is not necessary that the word “ war- 
ranted ” should be used in order to constitute a warranty 
provided the language used imports a warranty: per 
Charles J. in Laidlaw v. Wilson.(1) The warranty must 
however be part of the contract: Jorns v. Van Tromp (2), 
or there must be evidence that the document relied on was 
given in pursuance of an antecedent agreement that a 
warranty should be given, as in Irving v. Callow Park Dairy 
Co.; Bacon v. Same.(3) The case of Lindsay v. Rook (4) 
is against the appellant's contention; but that case is 
inconsistent with the other cases and must be treated as 
of doubtful authority: see Halsbury’s Laws of England, 
vol. xv., p- 27, note (l). There is no consideration for 
a warranty given after and not in pursuance of the contract 
of sale. 

[Hawkins v. Williams (5) was also referred to.] 

Hurst K.C. and Frampton for the respondent. The 
respondent brought evidence which fuily satisfied the jus- 
tices that he purchased the quinine wine in question from 
the manufacturers as the same in nature, substance, and 
quality as that demanded of him by the prosecutor—namely, 
as quinine wine of the British Pharmacopeia: and with a 
“written warranty ” to that effect within the meaning of 
s. 25 of the Act of 1875. 

It was proved that the contract under which the respond- 
ent purchased the quinine wine provided that it was to 


(1) [1894].1 Q. B. 74, 77. (3) (1902) 87 L. T. 70; 66 J. P. 804. 
(2) 64 L. J. (M. C.) 171. (4) 63 L. J. (M. C.) 231. 
(5) (1895) 59 J. P. 533. 
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be “quinine wine B.P. made according to the British 
Pharmacopeia.” These are not words of mere descrip- 
tion, but of warranty, and it was thus proved that the 
respondent purchased the article with a warranty that it was 
the same in nature, quality, and substance as that demanded 
of him. As the contract was oral, it is true that the warranty 
was not a written warranty at the time of the contract. 
In order that there may be a written warranty within the 
section it is not, however, necessary that there should be a 
warranty in writing in the first instance. Where the original 
contract is oral, a warranty in the contract or even a 
stipulation in the contract to give a warranty, if followed by 
a written warranty on the article when delivered, will con- 
stitute a “‘ written warranty ” within the section: Irving v. 
Callow Park Dairy Co.; Bacon v. Same.(1) The case of 
Iorns v. Van Tromp (2), where it was held that the defendant 
was not protected by the section, is distinguishable, for in that 
case there was no warranty or stipulation for a warranty 
in the contract between the defendant and his vendor, though 
a written warranty had apparently been given to that vendor 
by the manufacturers from whom he bought the article. 

Even if the contract under which the respondent purchased 
the quinine wine did not on its true construction contain 
express words of warranty, yet as there was a warranty in 
writing on the article when delivered and in the invoice 
which was sent in respect of it, it ought to be assumed 
that that warranty in writing was given in pursuance of an 
implied stipulation in the contract and therefore that there 
was a “ written warranty ’ within the meaning of the section : 
Inndsay v. Rook (3) ; Lewis v. Weatheritt (4); Hawkins v. 
Willams. (5) In Lindsay v. Rook (3) by an oral contract the 
appellant bought from the manufacturers a barrel of vinegar, 
on which when delivered there was a label containing a war- 
ranty, and it was held that there was a “ written warranty ” 
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within the section. The authority of that case has not been 
weakened by any subsequent case, and it governs the present 
case. 


* 


Lorp CotEripcE J. This case involves only one short 
point. The respondent purchased verbally a certain article 
—namely, quinine wine—from a firm of manufacturers. 
It was to be quinine wine made according to the British 
Pharmacopeeia, and was sold as such. That is what took place 
verbally at the time of the purchase. Subsequently the 
respondent received an invoice which set forth that this was 
bought of Hirst, Brooke & Hirst, Ld., manufacturing chemists. 
Then afterwards when the article was delivered, it was 
delivered in bottles, each bottle with a certain capsule over 
the cork and a label pasted round the covering of the bottle, 
and this label contained the following notice: [His Lordship 
read the notice as set out above and continued:] The 
appellant, an inspector, bought a bottle of the wine from the 
respondent. The article purchased by the appellant turned 
out to be adulterated. The respondent was prosecuted under 
the Sale of Food and Drugs Act, 1875, and he alleged in defence 
that he was protected by s. 25 of that Act.(1) The only 
question which we have to decide is whether, within the 
meaning of that section, the respondent upon the facts so 
stated, purchased the article with a written warranty that it 
was the same in nature, substance and quality as that 
demanded of him by the prosecutor. The essential point 
is whether or not the label pasted on the article supplied, 
which was all that could be said to be a written warranty, 
constituted a written warranty of the respondent having 
purchased the article as the same in nature, substance, and 
quality as that demanded of him. The cases, to state their 
effect shortly, seem to show that the written warranty must be 
part of the contract of purchase. That construction has been 
enlarged to include two kinds of contract, the one that in which 
a written warranty has been given at the time of the purchase, 
the other that in which a written warranty has been given 


(1) See note (1) ante, p. 584. 
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at a subsequent date in pursuance of a stipulation forming 
part of the contract of purchase, that such written warranty 
should be produced. A number of cases have been cited 
before us which deal with this rather knotty point. The last 
case dealing directly with this point is Jorns v. Van Tromp (1), 
and the pregnant portion of what Cave J. said in that case 
contains the following : ‘‘ Where there is a written warranty 
in the first instance, then a label such as appears on these 
canisters of ginger may be regarded, but not otherwise.” 
That is a statement to the effect that where there is a written 
warranty in the first instance, then the label which contains 
the warranty may be read into the contract, and,so to speak, 
dated back to the time of the original purchase ; but, as the 
learned judge says, “‘ not otherwise.” That seems to me to 
be the governing case on this subject. There are other cases 
which deal very minutely with the particular point involved, 
but they are all, with the possible exception of Lindsay v. 
Rook (2), in more or less complete agreement with the 
decision in Jorns v. Van Tromp.(1) For instance, there is 
the case of Hawkins v. Williams (3), where the ground of the 
decision of Lord Russell of Killowen was that the proper 
inference to be drawn from the facts in the case was that the 
vendor was giving the document in question—which was 
an invoice describing certain butter as “‘ guaranteed pure,” 
and initialed by the merchants—as a written warranty in 
pursuance of a stipulation by the purchaser for that object. 
In my view the word “stipulation” cannot have any other 
reference than to a verbal contract at the time of the purchase 
that that written guarantee should be given. There is the 
case of Bacon v. Callow Park Dairy Co. (4); that is the 
principal decision on the question whether or not the label 
on a churn of milk was sufficient compliance with the statute. 
Lord Alverstone there said (5): “The broad view of the statute 
is that it is necessary to prove that there was a purchase by 
the defendant under a warranty which justifies the resale. 


(1) 64 L. J. (M. ©.) 171, 173. (3) 59 J. P. 533. 
(2) 63 L. J. (M. C.) 231, (4) 87 L. T. 70. 
(5) Ibid. 72. 
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Why should it be suggested that the contract to give a 
warranty must be in writing ?”—the point there being 
whether or not a verbal contract to give a guarantee was not 
a sufficient compliance with the statute. “That there must 
be a written warranty is plain. All the section requires is that 
it must be proved that the milk was purchased as that 
demanded, and that there should be a written warranty to 
that effect.” Observe the language is not “that there has 
been” or “that there was,” but “that there should be,” 
implying the stipulation as defined by Lord Russell of 
Killowen. ‘But in the case of an article that can only be 
produced day by day, common sense and the words of the 
section point to the state of things that we have here— 
namely, an agreement to put a written warranty on every 
churn.” (1) That justifies the proposition that the statute 
is sufficiently complied with, if at the time of the contract 
there is a verbal agreement that a written warranty should be 
forthcoming. Here there was certainly no written warranty 
at the time of the purchase, and, according to the statement 
of the case, there was no verbal contract at the time of the 
purchase that there should be a written guarantee. All that 
has taken place is that there has been a sale by representation 
and that subsequently a written guarantee was forthcoming. 
In my judgment that does not comply with the strict letter 
of the statute according to the decisions I have referred to. 
It appears to me that the appeal should be allowed. 


Avory J. The respondent in this case was summoned 
for selling to the purchaser a bottle of quinine wine which 
was not of the nature, substance, and quality demanded by 
the purchaser. It was proved by the certificate of the analyst, 
that what was sold could not properly be described as quinine 
wine. The respondent therefore had to rely upon s. 25 of 
the Act of 1875 (2), and to endeavour to show that he had 
bought this article with a written warranty, as the same in 
nature, substance, and quality as that demanded of him by 
the prosecutor. The justices held that he had done so, and 


(DEST A723 (2) See note (1) ante, p. 584. 
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the question which has been argued before us is whether they 
had before them any evidence upon which they could 
properly find that the respondent was protected by the 
provisions of s. 25. The written warranty which is relied 
upon in this case is a label which was attached to the bottle 
of quinine wine when it was sold to the appellant, the 
inspector, and which had been attached to it at the time 
when it was delivered to the respondent by his vendor. It 
has been suggested that because, when the article was 
delivered, there was a written warranty attached to it, that 
was a sufficient compliance with the section. In my opinion 
the effect of the decisions is that this section is not complied. 
with by the person who is accused proving only that the 
article, when it was delivered to him, was delivered with a 
written warranty. That indeed is the actual ground upon 
which many of the cases have been decided. The cases 
decide that it must appear, not that there was a written 
warranty when the article was delivered, but that it was one 
of the terms of the contract of purchase that there should be 
a written warranty. The question here is whether there 
was in this case, as a term of the contract of purchase, a term 
that there should be a written warranty that this should be, 
or that this was, quinine wine made according to the British 
Pharmacopeeia. I think the question may be tested in this 
way: would the contract, which undoubtedly was a verbal 
contract and is set out in para. 10 of the case, have been 
complied with if orange quinine wine, or quinine wine made 
according to the British Pharmacopeia, had been supplied 
without any label or written warranty upon the bottle ? 
If the contract would have been complied with, without any 
such label or written warranty on the bottle, then it was not 
a term of the contract that there should be any such written 
warranty. From para. 10 of the case, it is clear that that 
contract would have been complied with if quinine wine, 
made according to the British Pharmacopeia, had been 
supplied, although there had been no label on the bottle 
containing a written warranty. 

It may be said that this decision turns upon narrow ground, 
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and I only call attention to the terms of this label which is 
relied on for the purpose of showing that the case might have 
been decided upon a still more narrow ground. I very much 
doubt whether the label in itself amounts to a written warranty 
that this was quinine wine made according to the British 
Pharmacopeeia. The terms of the label are these: it begins 
“ Made according to the British Pharmacopeeia,” but it does 
not say what it is that is made according to the British 
Pharmacopeia. It goes on: “ In reference to the prosecution 
in the case of salicylated quinine wine, as reported in the 
Chemist and Druggist of December 4th, 1897, we wish to state 
that our orange quinine wine contains no salicylic acid, or 
other similar material introduced for keeping purposes, or in 
lieu of deficiency of alcohol, but is pure orange wine ”—not 
“quinine wine ’—“ but is pure orange wine, made by fer- 
mentation and matured by age, and contains no injurious 
ingredients.” Of course, I have assumed that that is a correct 
copy of the label, as we have been told that it is believed to 
be so. It seems to me that that label cannot be relied upon 
as a written warranty that this is pure orange quinine wine. 
That however is not the ground of the decision of this Court 
in this case. The decision is that there was here no term in 
the contract of purchase that there should be a written 
warranty. 

For those reasons I think the justices came to the wrong 
conclusion in this case, and that the appeal ought to be 
allowed, and the case remitted to them to convict. 


Satter J. I agree, although not without some regret. 

I think that in the invoice and the label on the wrapper 
covering the bottle, and even in the label alone, there is 
contained a guarantee or warranty given by the original 
vendors to the respondent to the effect that this quinine wine 
was the same in nature, substance, and quality as that 
demanded of him by the prosecutor. 

In order that the respondent may rely upon s. 25 of the 
Act of 1875, he must, however, show not only that he obtained 
“a warranty that the article was of that nature, substance, 


592 


1921 


JEYNES 
Vv. 


HINDLE. 


Salter J. 


KING’S BENCH DIVISION. [1921] 


and quality, but that “he had purchased the article... . 
with a written warranty to that effect.’ I agree that the 
authorities show that these words are not complied with 
unless the written warranty formed part of the contract 
either by being put into writing when the contract was made, 
or else by being put into writing afterwards in pursuance of a 
stipulation in the contract to that effect. In the present case 
the respondent has not shown that the warranty formed 
part of the contract under which he purchased the article. 
If it had been shown that there had for some time been 
relations between the respondent and his vendors, and that 
it had been agreed between them that each bottle should 
be enclosed in a wrapper containing the written warranty, 
it might well have been suggested that this wine was delivered 
with the usual wrapper, but there is no evidence to show that 
the respondent had ever dealt with the vendors before. 


Appeal allowed. Case remitted with a direction 
to convict. 


Solicitors for appellant : Sharpe, Pritchard & Co. 
Solicitors for respondent : Neve, Beck & Kirby. 
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In re GOOCH. Dec. 17, 20. 
Ex parte JUDD. 1921 


Feb. 15. 

Bankrupicy—Receiving Order—Petitioning Creditor’s Debt—Bill of Exchange— — 
Name of Indorser signed above Name of Drawer—Irregular Bill—Indorse- 
ment by way of Security—Right of Drawer to sue Indorser—Bills of Exchange 
Act, 1882 (45 & 46 Vict. c. 61), 8. 20, 8. 55, sub-s. 2 (c). 


J. sold certain goods to C., Ld., of which G. was managing director 
and in which he was largely interested. In payment for these goods 
J. drew a bill of exchange to his own order at three months for 4501. 
upon C., Ld., who accepted it, and it was indorsed by G. before J. had 
indorsed it as payee, and his name appeared below that of G. The 
bill was indorsed by G. in order to enable J. to discount it, and for no 
consideration moving from J. to G., who was to be under no liability to 
J. The bill was discounted by J.’s bank and was not met at maturity. 
An arrangement was subsequently made by which C., Ld., paid 100/. in 
cash to the bank in part satisfaction, and the bank received two bills 
drawn by J. to his own order and accepted by C., Ld., for 1751. each at 
one month and two months respectively. These bills were indorsed by 
G. before they were signed by J. either as drawer or payee. They were 
afterwards indorsed by J., whose name appeared on the bills below 
that of G. The first bill not having been met at maturity, J. took it 
up and sued C., Ld.,and G. upon the bill and recovered judgment, and 
afterwards presented a petition in bankruptcy in the county court 
against G., founded on the judgment debt upon which a receiving order 
was made against him. On appeal :— 

Held, that J. had authority under s. 20 of the Bills of Exchange Act, 
1882, to fill in his own name as drawer and payee. 

Held, also, that there was sufficient consideration passing from J. to G. 
to entitle J. to sue G. on the bill notwithstanding the order in which the 
signatures appeared on the bill. 

Held, further, that by reason of the agreement between J. and G., G. 
could not, according to the authority of Wilkinson v. Unwin (1881) 
7 Q. B. D. 636 have set up any defence against J. arising out of his own 
prior indorsement. 

Held, therefore, that the judgment debt was a good petitioning 
creditor’s debt and the receiving order was rightly made. 

Glenie v. Smith [1908] 1 K. B. 263 followed. 

Shaw v. Holland [1913] 2 K. B. 15 and Jenkins & Sons v. Coomber 
[1898] 2 Q. B. 168 distinguished. 

Decision of Divisional Court affirmed. 


AppEaL from an order of the Divisional Court (Horridge 
and Roche JJ.). 
~ On May 17, 1920, Frederick Edgar Judd, who carried on 
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business under the name of F. E. Judd & Co., recovered 
judgment under Order xrv. in an action in the King’s Bench 


~ Division against Cardbox, Ld., and Frederick Charles Gooch 


for the amount on a bill of exchange for 175l., dated 
February 24, 1920, drawn by Judd to his own order, accepted 
by Cardbox, Ld., and indorsed by Gooch, payable one month 
after date, and 101. 11s. costs. Gooch’s indorsement appeared 
on the back of the bill above that of Judd as drawer and 
payee. 

Gooch having failed to pay the judgment debt, Judd pre- 
sented a bankruptcy petition against him in the Chelmsford 
County Court. On the petition coming on for hearing before 
the registrar an objection was taken on behalf of Gooch that 
the judgment did not constitute a good petitioning creditor’s 
debt. The registrar took the view that in the circumstances 
he was entitled to go behind the judgment. He accordingly 
investigated the matter and came to the conclusion that 
the judgment debt was a good petitioning creditor’s debt. 
He therefore made the receiving order asked for. 

The following statement of the history of the bill is taken 
from the written judgment of Warrington L.J.: “ Cardbox, 
Ld., was a company of which the debtor was managing 
director, and in which he was a large shareholder. In 
November, 1919, the company bought from Judd certain goods 
to the value of 450/., and gave therefor a bill for that amount 
drawn by Judd to his own order upon and accepted by the 
company. After the delivery of the goods and the receipt of 
the accepted bill Judd desired to discount it with his bankers, 
but they, having discovered that the assets of the company 
were covered by debentures, refused to discount it unless 
it was indorsed by the debtor. On this being communicated 
to the debtor, he consented to indorse and did indorse the 
bill. At this time the drawer had not indorsed the bill ag 
payee, but he afterwards did so, writing his name below 
that of the debtor. It has been held that as between him 
and Judd there was no consideration for his indorsement, 
and the correctness of this view has not been disputed 
before us. The liability of the debtor on this transaction, 
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treating the bill as a valid bill, would then be that of a surety 
for the company as acceptor and for Judd as drawer, and 
he would have been entitled had he paid the bank to recover 
from the company or from Judd. He would be under no 
liability to Judd. 

“The bill fell due and was not paid. It was thereupon 
agreed that the bank should renew the bill on being paid by 
the company 100/. in cash and being given two bills for 1751. 
each drawn by Judd to his own order upon and accepted by 
the company and indorsed by the debtor. 

“The agreement was carried out as follows: 100]. was paid 
to the bank by cheque of the company, and there were handed 
to the bank two documents in the form of bills of exchange 
for 1751. each at one month and two months respectively. 
It is the first of these on which the petitioning creditor founds 
his claim. It purported to be drawn to the order of the 
drawer upon and is accepted by the company, and it bore 
on its back the signature of the debtor. The bank 
manager says it was brought to him ‘for Judd to draw.’ 
Subsequently Judd signed it as drawer and indorsed it as 
payee, but in doing so wrote his name on the back below 
that of the debtor. 

“The bill remained in the possession of the bank until 
maturity ; it was then dishonoured by the company ; it was 
taken up by Judd as drawer and remains in his possession.” 

On an appeal by Gooch from the receiving order made by 
the registrar the Divisional Court affirmed his order. 

Gooch appealed. The appeal was heard on December 17, 
20, 1920. 


Clayton K.C. and P. B. Morte for the appellant. The only 
question on this appeal is whether there was a good debt to 
support the petitioning creditor’s petition. That depends on 
whether Gooch was under any liability to Judd on the bill in 
question. The registrar has found as a fact and the Divisional 
Court have accepted it, that Gooch indorsed the bill for 4501. 
in order to enable Judd to discount it, and for no consideration 


‘moving from him to Judd in respect of it. The two bills for 
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1751. were given for the same purpose, and the Registrar 
was wrong in finding that there was any consideration for 
Gooch’s indorsement which would make Gooch liable to Judd. 
These two bills were in exactly the same position as regards 
liability between Gooch and Judd as the bill for 450]. The 
bill when handed to Judd was not wanting in any material 
particular, and Judd had therefore no authority so to fill it 
up as to make Gooch liable to Judd upon it: Bills of Exchange 
Act, 1882, s. 20, sub-s. 1. But if he had such authority he 
has not effected this result because he has signed his name 
below that of Gooch. The bill is therefore irregular, and 
Judd cannot sue Gooch upon it as an indorser under s. 56 
of the Act for the reason that Judd was not a holder in due 
course, as the bill was not complete and regular on the face 
of it. Judd therefore has no remedy on the bill against Gooch 
nor outside it, for the contract outside the bill was one of 
suretyship and there was no memorandum to satisfy s. 4 of 
the Statute of Frauds: Steele v. M‘Kinlay (1) ; Jenkins & 
Sons v. Coomber (2); Shaw v. Holland. (3) Glenie v. Smith (4) 
is distinguishable. In that case one of the two bills was 
regular, the other had the drawer’s name below that of the 
indorser, but this latter bill was treated in the judgment of 
A. T. Lawrence J. as having been so signed by mistake and 
as requiring to be read as if the signature of the drawer were 
also that of the indorser. So read the bills in that case were 
within Wilkinson v. Unwin. (5) But in this case there was 
no mistake. The signatures were intended to be in the order 
in which they were and consequently Glenie v. Smith (4) does 
not apply. 

Further Wilkinson v. Unwin (5) has no application. That 
case established that although where the drawer as holder 
sues the indorser the indorser has the defence of circuity of 
action arising from the fact that the drawer is liable to the 
indorser by virtue of his, the drawer’s, prior indorsement 
this defence is not available to the indorser if to give effect to 


(1) (1880) 5 App. Cas. 754. (4) [1907] 2 K. B. 507; [1908] 
(2) [1898] 2 Q. B. 168. 1K. B. 263. 
(3) [1913] 2 kK. B. 15. (5) 7 Q. B. D. 636. 
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it would be contrary to the intention of the parties; but the 
exception is limited to cases where the bill is a regular bill. 
And it assumes that the intention of the parties can be proved 
without infringing the Statute of Frauds. 

Moreover there was no evidence of any such intention in 
this case. The evidence shows that the bill was indorsed 
by Gooch to accommodate Judd and not otherwise. 

Hildesley for the respondent. It is conceded that the 
Court has jurisdiction to go behind a judgment to ascertain 
whether it was properly obtained or whether there was 
good consideration for the debt: Hx parte Kibble (1); but 
the jurisdiction should be exercised with caution: Hx parte 
Lennox. (2) 

The bill was filled up in accordance with the authority 
given, as required by s. 20 of the Bills of Exchange Act, 1882. 
Gooch intended and agreed to become liable as an indorser 
and cannot now be heard to say that he has incurred no such 
liability: Wilkinson v. Unwin.(3) See also Steele v. 
M‘Kinlay. (4) The bill passed from the hands of the 
petitioning creditor for value, and the case falls within s. 55, 
sub-s. 2(c), of the Act. In Glenie v. Smith (5) one of the 
bills was indorsed in precisely the same manner as the bill in 
the present case, but no distinction was drawn between them 
by A. T. Lawrence J. or by the Court of Appeal. Jenkins & 
Sons v. Coomber (6) and Shaw v. Holland (7) are distinguishable, 
as in those cases the bills were not negotiated : see per Vaughan 
Williams L.J. in Shaw v. Holland. (8) 

E. W. Hansell for the Official Receiver. 

Clayton K.C. in reply. None of the statutory estoppels 
against indorsers apply in this case. The indorser is not 
denying any matter he is precluded from denying under s. 55, 
sub-s. 2. of the Act. 

The fact of the bill having been negotiated to the 
Bank and after dishonour negotiated back to Judd by 


(1) (1875) L. BR. 10 Ch. 373. (5) [1907] 2 K. B. 507; [1908] 
(2) (1885) 16 Q. B. D. 315. 1 K. B. 263. 

(3) 7 Q. B. D. 636. (6) [1898] 2 Q. B. 168. 

(4) 5 App. Cas. 754. (7) [1913] 2 K. B. 15. 


(8) Ibid. 27. 
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the Bank makes no difference, for Judd deriving title from 
the Bank would have only the rights the Bank would have 
had against parties prior to the Bank. These parties would 
include himself and Gooch. If the Bank as holder had sued 
Gooch as indorser Gooch could have sued Judd as drawer. 
The position is therefore unaffected by any negotiation of 
the bill. 
Cur. adv. vult. 


Feb. 15, 1921. The following written judgments were 
delivered : 

Lorp StERNDALE M.R. This appeal from the decision of 
a Divisional Court raises a difficult question as to the law 
of bills of exchange. The judgment of the Divisional Court 
treats the matter as a question of fact, and the point argued 
before us is not mentioned in it. We were told that the 
point was taken, but it cannot, I think, have been much 
insisted on; but, however that may be, we have not the 
advantage of knowing the opinion of the learned judges on 
the point. 

The petition was founded on a judgment debt, but the 
registrar held that in the circumstances he ought to go behind 
the judgment and inquire whether there was, apart from it, 
a good petitioning creditor’s debt, and it is not disputed 
before us that this course was correct. 

The facts of the case were as follows : The debtor was largely 
interested in, and the managing director of, a company called 
Cardbox, Ld., and the petitioning creditor in November, 1919, 
supplied goods to the company for which he received a bill 
accepted by the company for 4501. His bank refused to 
discount this bill because the company’s assets were covered 
by a debenture,and he obtained the indorsement of the debtor. 
The bank then discounted the bill, which was dishonoured at 
maturity. The registrar held that in fact there was no 
consideration for the indorsement as between the petitioning 
creditor and the debtor. I accept this finding without 
expressing any opinion as to whether it was correct or not. 

The bill was not met at maturity because the debtor wished 
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to raise a defence and counterclaim against the petitioning 
creditor. This however was no defence against the bank, 
who insisted on payment. 

_ An agreement was then made which is thus described by 
the bank manager. “The said Mr. Wild (who acted as 
solicitor both for Cardbox, Ld., and for Gooch) called again 
a few days later and asked whether the bank would accept 
100/. and renew for balance by two bills at one and two months 
respectively for 175]. each, which bills would be by same 
parties as the 450]. bill. I said I must refer to my customers 
and he left. JI telephoned Judd & Co. and _ told 
Mr. Judd the proposal, and he said he would accept it, but 
must have the name of Gooch on the back of the two bills 
and his firm must not be charged with any expenses. I 
telephoned Mr. Wild that the bank and Judd would accept 
the offer made on condition that Mr. Gooch must personally 
indorse the bills and that all charges, i.e., accrued interest 
on the unpaid bill and charges for discounting the new bills, 
must be paid by his clients. On February 27 Mr. Wild 
brought me a cheque of Cardbox, Ld., on Lloyds Bank for 
1001. and the two new bills of 1751. each accepted by 
Cardbox, Ld., and indorsed by Gooch for F. E. Judd & Co. 
to draw, and gave me his own cheque for accrued interest 
and discount charges of the new bills.” It was, of course, 
important for the debtor to avoid proceedings against the 
company which would have followed either by the bank or by 
the petitioning creditor if he took up the bill. It has been 
held by the registrar and by the Divisional Court that there 
was an agreement by the debtor that he should be liable on 
the bill, and that there was consideration moving from the 
petitioning creditor which would support that agreement. 
I agree with that finding. It is upon one of these bills for 
1751. that the petitioning creditor founds his claim. 

When taken to the bank it was not a complete bill, but 
purported to be drawn upon and accepted by the company, 
and the debtor’s name was written on the back as indorser. 
It was so brought by the solicitor acting for the debtor and 
‘the company, as the bank manager says, for the petitioning 
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creditor to draw. He filled in his name as drawer and also 
indorsed it as payee, but unfortunately he signed his name 
below instead of above that of the debtor. When the bill 
became due it was presented to the company as acceptors 
and dishonoured. The bank debited the petitioning creditor’s 
account and returned the bill to him. He then made a claim 
upon the debtor and obtained the judgment, and the question 
is whether he has a good claim. But for the unfortunate 
misplacing of his name I think there would be no doubt about 
the petitioning creditor having a good claim, and I cannot 
see any merits in the debtor’s defence; but the question of 
law is a difficult one. 

I think that.in the circumstances the petitioning creditor 
had authority under the Bills of Exchange Act, 1882, s. 20, 
to fill in his name as drawer and as payee, and by reason of 
the agreement between him and the debtor the latter could 
not according to the authority of Wilkinson v. Unwin (1) 
have set up any defence against him arising out of circuity 
of action by reason of the fact that he was drawer. 

The difficulty arises from the mistake made by the petitioning 
creditor in signing his name as payee and indorser below 
instead of above that of the debtor, and it was argued that 
for that reason this bill was irregular and could not be sued 
upon. 

The same state of things existed in one of the bills sued upon 
in Glente v. Smith. (2) A. T. Lawrence J. in dealing with it 
said: “‘I think the bill for 1247. 11s. must be read with the 
other as though indorsed to the defendant by the drawer 
and re-indorsed by the defendant to the deceased for value 
received in the shape of pigs sold to the former pursuant to 
his request.”” In the Court of Appeal (3) the judgment of 
A. T. Lawrence J. was affirmed and no distinction was made 
between the bills, and therefore, I think, it must be taken that 
the whole of his judgment was approved. 

The debtor, however, relied very strongly upon Shaw v. 
Holland (4) before Hamilton J. and the Court of Appeal, 


(1) 7 Q. B. D. 636. (3) [1908] 1 K. B. 263. 
(2) [1907] 2 K. B. 507, 512. (4) [1913] 2 K. B. 15. 
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where it was held that a bill indorsed as in the present case by 
the drawer below the name of the person sought to be made 
liable was not a regular bill and could not be sued upon by 
the drawer. 

There are, however, points of distinction between that 
case and the present. In the first place no agreement by the 
indorser to be liable on the bill was found to exist, nor was 
there found any agreement by which the drawer was 
authorized to fill up the bill such as exists here. Again in 
that case the bill had not been negotiated. In this case it 
was negotiated to the bank, and I do not think that the 
petitioning creditor as against the bank could have set up a 
defence that there was no order by him to pay and that the 
bill was therefore irregular. Then when the bill came to 
maturity it was met by the petitioning creditor and handed 
to him by the bank. He then held the bill thus negotiated 
to him by the bank with the debtor’s indorsement in blank 
upon it, and became a subsequent indorsee to the debtor. 
Judging by what was said by Vaughan Williams L.J. in 
Shaw v. Holland (1) he would have decided the case differently 
if the bill had been negotiated, and would have considered it 
as a case of indorsements being in wrong order. 

I think for these reasons that the present case is distinguish- 
able from Shaw v. Holland (2) and is within the authority of 
Glenie v. Smith (3), and that the petitioning creditor had a 
good claim upon the bill. 

If the petitioning creditor became when the bill was handed 
to him by the bank after the payment a subsequent indorsee 
to the debtor, the latter is, by the Bills of Exchange Act, 1882, 
s. 55, sub-s. 2 (c), estopped from denying as against him that 
the bill is a valid subsisting bill and that he had a good title 
thereto. 

I think the appeal should be dismissed with costs. 


WarrincTton L.J. This is an appeal from an order of the 
Divisional Court dismissing an appeal from a receiving order 


(1) [1913] 2 K. B. 15, 27. (2) Ibid. 15. 
(3) [1908] 1 K. B. 263. 
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made by the registrar of the Essex County Court sitting at 
Chelmsford. 

The question is whether there was a valid debt due and 
owing to the petitioning creditor. 

The petition was founded on a judgment recovered in an 
action by the petitioning. creditor against the debtor on a 
bill of exchange, but it is conceded that the judgment is not 
conclusive, and that the Court is at liberty to go behind it, 
and the case has proceeded on that footing. 

The bill in question is dated February 24, 1920, for 175l., 
and, as it now stands, purports to be drawn by Judd, the 
petitioning creditor, to his own order upon and accepted 
by a company called Cardbox, Ld., and indorsed by the 
debtor. It also bears Judd’s indorsement as payee, but his 
name is written after that of the debtor. 

The history of the bill is as follows. [His Lordship stated 
the history of the bill as above set out and continued :] I agree 
with the registrar and the Divisional Court that there was 
consideration moving from Judd sufficient to support the 
agreement under which the debtor indorsed this bill. The 
latter was deeply interested in the company, and I think there 
is enough to support the view that he joined in the transaction 
by giving his name on the back of the new bills in consideration 
of the abstention by Judd from taking up the bill for 4501. 
and making it the foundation of an action against the company 
or of proceedings in winding up. 

I confess to having felt great doubt as to the true nature 
of the agreement as between the debtor and Judd to be inferred 
from the facts, but I am now satisfied that the views expressed 
by the other members of the Court are correct, and that the 
debtor must be held to have agreed with Judd to be liable to 
him on the bill’should he become the holder of it, and, but 
for the unfortunate fact that Judd wrote his name as payee 
in the wrong place, the debtor would have had no defence : 
see Wilkinson v. Unwin. (1) 

If this is the true view, then I think the case falls within 
the decision in Glenie v. Smith (2) rather than within that of 

(1) 7 Q.B. D. 636. (2) [1907] 2 K. B. 507; [1908] 1 K. B. 263. 
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Shaw v. Holland. (1) Moreover, I think the bill was negotiated 
to the bank and was afterwards taken up by Judd on its not 
being met at maturity, and it seems that if these facts had 
been present in Shaw v. Holland (1) the judgment of Vaughan 
Williams L.J. in that case would have been in favour of the 
appellants. 

On the whole then I agree that this appeal must be dismissed. 


Scrutton L.J. One F. E. Judd attempted to make a 
debtor bankrupt for non-payment of a judgment debt. The 
county court registrar held quite correctly that he was at 
liberty to go behind the judgment, and see whether there 
was a good debt to support it. He held that there was, and 
the Divisional Court affirmed his decision. The debtor now 
appeals to us, and the appeal raises a difficult question of 
mercantile law. The debtor has no commercial merits ; 
from a business point of view he ought to pay, and from a 
business point of view that he should even take the point 
which raises the difficulty is very unmeritorious. But he 
has a right to the point, if it is legally good, and the relevant 
decisions of the Court of Appeal make the decision whether 
the point is a good one a difficult one to arrive at. There 
are strong grounds for saying that the judge and Court of 
Appeal who decided Glenie v. Smith (2) would have decided 
against him; there are some grounds for saying that the judge 
and Court of Appeal who decided Shaw v. Holland (1) would 
have decided in his favour. The facts are as follows: The 
debtor was the managing director and a very large shareholder 
in Cardbox, Ld. His company had bought some goods for 
cash from Judd, and were about to buy some more for 4501. 
There was some difference of opinion on the terms of payment, 
and some dispute of evidence whether the property in the 
goods had passed. It is however clear that Cardbox, Ld., 
accepted a bill drawn by Judd for 450/., and that Judd tried 
to discount it with their bank, who refused because Cardbox, 
Ld., had issued debentures in favour of their bank over all 
their assets. It is clear that after that Judd brought the bill 


(1) [1913] 2 K. B. 15. (2) [1907] 2K. B. 507; [1908] 1 K. B. 263. 
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back to the debtor, who wrote his name on the back, and the 
bank then discounted it. The registrar found that there 


“was no consideration between Judd and the debtor for the 


indorsement. The Divisional Court doubt this, but assume 
it. Ihave similar doubts, but as this is not the bill in question 
in this case, I also assume it. 

This bill for 4507. came due and Cardbox, Ld., were not 
able to pay it, but wanted it renewed. What happened is 
stated in the bank manager’s affidavit. [His Lordship read 
the passages referred to by the Master of the Rolls.] It will 
be seen that the bank and Judd accepted a proposal from 
Cardbox, Ld., and the debtor ; that the debtor clearly intended 
to make himself liable on the bill, and intended and authorized 
Judd and the bank to do what was necessary to make the 
incomplete bills complete. What happened next was that 
the bank got Judd to insert his name as drawer and to indorse 
the bills, but unfortunately Judd’s indorsement was put below 
and not above the debtor’s indor:ement. When the second 
bill became due it was presented by the bank as holders to 
Cardbox, Ld., and dishonoured. The bank then debited 
Judd’s account with the money, as drawer and indorser, and 
returned him the bill. Judd as holder then claimed on the 
debtor. The question is whether he had a good legal claim. 

If Judd had written his name before instead of after the 
debtor’s there would, I think, have been no difficulty. Sect. 20 
of the Bills of Exchange Act would have given the person in 
possession of the bill prima facie authority to fill up the 
omission of any material particular in any way he thought fit, 
and as the debtor had clearly intended to make himself liable 
to Judd and the bank in a complete bill he could not have 
disproved the authority. The bill was wanting in the drawer’s 
name, and in the order of the payee to pay, and Judd might 
have filled both of these in. This view appears to be justified 
by Glenie v. Smith. (1) 

Further it would not be possible when Judd as holder and 
subsequent indorsee sued the debtor as prior indorser, for the 
debtor to set up as a defence that Judd was also drawer, and 


(1) [1908] 1 K. B. 263. 
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that therefore if he paid Judd as subsequent indorsee he could 
in turn sue Judd as drawer and prior indorser. 

Wilkinson v. Unwin (1) and the earlier cases cited in the 
judgments therein show that where the relations between the 
prior parties are such that the second could not sue the first, 
the fact that the third party is also the first is no answer 
for the second party, when sued by the third. 

The trouble arises from the fact that Judd did not write his 
name as an order to pay before the debtor’s name, but after it. 

On this the position of the authorities is peculiar. In 
Glenie v. Smith (2) one of the two bills had the same defect. 
A. T. Lawrence J. dealt with it in his judgment apparently by 
treating the indorsement of the drawer as equivalent to a 
prior order to pay. The Court of Appeal, though the point, 
being mentioned in the judgment of the judge below, must 
have been before them, do not treat it as making any difference 
in the drawer’s claim. In this case, as the signatures alone 
were on the bill when handed to the intended drawer, s. 20 
was clearly applicable. In Shaw v. Holland (3), however, 
the bill was drawn and accepted before the two indorsers 
put their names on the back; but when they did so, the drawer 
had not put his indorsement on the back, by way of order 
to pay. Hamilton J. held that Jenkins & Sons v. Coomber (4), 
where the facts were similar, was recognized as good law in 
Glenie v. Smith (5), because s. 20 of the Bills of Exchange Act 
did not apply to Jenkins & Sons v. Coomber. (4) The reason 
why it did not apply was that any authority to complete by 
inserting the missing order to pay had not been complied with. 
The Court of Appeal adopted the reasons of Hamilton J. 
If this cannot be distinguished, the Court of Appeal in Glenie v. 
Smith (5) ought to have decided the case of the second bill 
the opposite way to that in which they did decide it. And just 
as the first Court of Appeal said nothing about the point, the 
second Court of Appeal said nothing about the contrary 
decision in Glenie v. Smith (5), though the point was argued 


(1) 7 Q. B. D. 636. (3) [1913] 2 K. B. 16. 
(2) [1907] 2 K. B. 507, 512. (4) [1898] 2 Q. B. 168. 
(5) [1908] 1 K. B. 263. 


605 


¢.A. 
1921 


Gooc#, 
In re. 


JUDD, 
Ex parte. 


Scrutton L.J. 


606 


C. A. 
1921 


Goocg, 
In re. 
JUDD, 

Hx parte. 


Scrutton L.J. 


KING’S BENCH DIVISION. [1921] 


before them. What differences are there between the present 
case and Shaw v. Holland (1)? In the first place Hamilton J. 
declines to find any agreement by the indorsers that the 
drawers shall add anything necessary to make the bill a 
regular and complete bill of exchange on which the indorsers 
might be sued as.indorsers. I think it is clear that such an 
agreement should be implied in this case. Lord Watson in 
Steele v. M‘Kinlay (2) says: ‘‘ No doubt a proper indorsement 
can only be made by one who has a right to the bill... .” 
(and here the debtor having no order to pay from the drawer 
had no right to the bill). “ But it is perfectly consistent 
with the principles of the law merchant that a person who 
writes an indorsement with intent to become a party to a 
bill, shall be held—notwithstanding he has not and therefore 
cannot give any right to its contents—to be subject, as in a 
question with subsequent holders, to all the liabilities of a 
proper indorser.” 

Secondly, the bill in Shaw v. Holland (3) was not negotiated, 
as Vaughan Williams L.J. points out. ‘‘ This is not a case 
of a bill in which indorsements appear to be simply in wrong 
order ; it is a case in which the bill was never negotiated.” 
Negotiation (s. 31, sub-s. 1) is transference from one person 
to another in such a manner as to constitute the transferee 
the holder of the bill. It seems to be clear that when Judd 
filled in the name of the drawer and put his name on the back 
of the bill he negotiated it to the bank, and in a claim by the 
bank on him on the bill could not have replied the bank had 
no complete bill, for there was no order to pay, as the bank 
negotiated the bill back to Judd when he paid them their 
claim. Judd as a subsequent indorsee, i.e., holding under 
the debtor’s indorsement in blank and in that capacity sues 
his prior indorser. If there had been negotiation in Shaw v. 
Holland (4) apparently Vaughan Williams L.J. would have 
dealt with the wrong order of the indorsements in the same 
way as A. T. Lawrence J. did in Glenie v. Smith. (5) At 


(1) [1913] 2 K. B. 15, 18. (3) (USI Sa Ke Boab ere 
(2) 5 App. Cas. 754, 782. (4) Ibid. 15. 
(5) [1907] 2 K. B. 507. 
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any rate s. 31, sub-s. 4, of the Act would give the bank the 
same title as the drawer, and the right to have the indorsement 
of the transferor. 

Further, by s. 55, sub-s. 2 (c), of the Act the indorser of a 
bill by indorsing it is precluded from denying to a subsequent 
indorsee that the bill was at the time of his indorsement a 
valid and subsisting bill, and that he had then a good title 
thereto. Now the debtor intended to be an indorser, giving 
authority to his drawer to fill up the bill as a regular bill. I 
think the statute estops him from denying to his subsequent 
indorsee, Judd, who holds because of the debtor’s indorsement 
in blank (not, it is to be noted, to “‘a holder in due course”’ as 
in s. 56), that the bill when he indorsed it was a valid and 
subsisting bill. 

With these points of difference, and sections of the Act 
not considered, I think I am at liberty to exercise my own 
judgment between the contradictory decisions of Glenie v. 
Smith (1) and Shaw v. Holland.(2) Now in my view the 
debtor clearly intended and contracted to make himself liable 
as indorser for good consideration moving from Judd. He 
did so not merely as surety for Cardbox, Ld., but as a person 
interested in that company, giving consideration for time 
given to that company and himself as a person interested in it. 
Judd’s signature, which would make the debtor liable as 
indorser, is on the bill, though in the wrong place, and I think 
there is every reason to enforce the statutory estoppel against 
the debtor denying to Judd, a subsequent indorsee, that it 
was a good bill which he indorsed to him. For that is what 
the debtor wants to say—namely, that the bill he indorsed was 
a bad bill at the time he indorsed it and obtained time to pay 
by so doing. 

The judges below arrive at the same result by applying the 
doctrine of Wilkinson v. Unwin (3) to the case and do not 
expressly deal with the point as to the order of the indorse- 
ments, it may be because it was not argued before them so 
clearly or forcibly as it was argued before us. 


(1) [1908] 1 K. B. 263. (2) [1913] 2 K. B. 16. 
(3) 7 Q. B. D. 636. 
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C. A. While the case is a difficult one by reason of the decisions, 
1921 ‘there is no business difficulty in it. The debtor to get time 
by his solicitor presents an incomplete bill, and takes advantage 


Goocs, 
Inre. of a possible error in filling it up to attempt to escape from 
enue liability for a sum for which he clearly intended to make 


Scruttan Lg, himself liable, and which from a business point of view he 
ought to pay. I am pleased to decide the point against him. 
The appeal should be dismissed with costs. 


Appeal dismissed. 


Solicitor for appellant : A. F. V. Wild. 
Solicitor for respondent: F. H. Munby. 
Solicitor for Official Receiver: Solicitor to the Board of Trade. 
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oe 3, VERSCHURES CREAMERIES, LIMITED v. HULL AND 


NETHERLANDS STEAMSHIP COMPANY, LIMITED. 
[1919. V. 171] 


Waiver of Tort—Alternative Remedies—Election—Judgment for Goods sold 
and delivered—Forwarding Agent—Negligence. 


Goods were delivered by the owners to forwarding agents to be carried 
by sea to Hull and thence forwarded to a customer in Manchester. When 
the goods arrived at Hull the owners instructed the forwarding agents 
not to deliver to the customer, but the goods were nevertheless delivered 
to him. The owners thereupon invoiced the goods to the customer and 
sued him and recovered judgment for the price of goods sold and delivered, 
and then, failing to get satisfaction, took proceedings in bankruptcy 
against him :— 

Held, that they could not afterwards sue the forwarding agents for 
negligence and breach of duty. 

Judgment of Bailhache J. affirmed. 


AppEaL from the judgment of Bailhache J. in an action 
tried before the learned judge without a jury. 

On March 23, 1917, the defendants, who were carriers and 
forwarding agents, accepted from the plaintiffs in Rotterdam 
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certain cases and boxes of margarine to be carried to Hulland A. 
to be forwarded from thence as the plaintiffs should direct. 1921 
The goods had been originally consigned partly to one Vansonunss 
R. Beilin in Manchester and partly to one S. Beilin in i ae nat 
Liverpool ; but on or before their arrival at Hull the plaintiffs Huzt anp 


directed the defendants not to deliver them to R. Beilin or oe . 


S. Beilin, but to deliver some of them—namely, 30 cases and- Bre seEle 
50 boxes—to one Schneiderman of Manchester. The 
defendants acknowledged and accepted the direction, but 
notwithstanding this these goods were in fact delivered to 
R. Beilin in Manchester. A further parcel of 30 boxes was 
also delivered to the said R. Beilin without instructions from 
the plaintiffs. 

On April 25, 1917, the plaintiffs having heard of the mis- 
delivery wrote to the defendants : ‘‘ We had good reasons 
for not wishing these goods to come into the possession of 
Mr. Beilin. We have accordingly invoiced the goods that 
Mr. Beilin received, but we hereby advise you that we must 
look to you to indemnify us should we fail to obtain payment 
from Mr. Beilin for the goods delivered to him contrary to 
our instructions.” The plaintiffs then brought an action 
against Beilin, and on June 28, 1917, they wrote to the 
defendants: ‘‘We have instituted proceedings against 
Mr. Beilin for the amount due to us... . which however does 
not relieve you of your responsibility to us in respect of our 
claim until we have secured payment for the moneys due to 
us. We shall, however, keep you informed as to the course 
of the proceedings we have instituted against Mr. Beilin.” 
On April 9 the plaintiffs wrote to inform the defendants that 
they had got judgment against Beilin “for the moneys 
owing to us in respect of margarine supplied to him”; but 
that they had failed to obtain payment and had instituted 
bankruptcy proceedings against him. 

The plaintiffs then brought the present action against the 
defendants for negligence and breach of duty as carriers or 
forwarding agents. The defendants pleaded that after the 
delivery to Beilin and with knowledge thereof the plaintiffs 
* elected to invoice all the goods mentioned in the statement 
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c.A. of claim to Beilin and to debit him therewith and subsequently 
1921 to sue him in the King’s Bench Division for the price thereof, 
Vurscnurns and that they obtained judgment against him on January 18, 
aes 1918, and afterwards instituted bankruptcy proceedings 
Hutt and against him in respect of the judgment debt. The defendants 
oboe ~ contended that the plaintiffs were concluded by this election 

SteesurP and precluded from bringing the present action. 
Bailhache J. acceded to this contention and gave judgment 

for the defendants. 


The plaintiffs appealed. 


Schiller K.C. and W. Addington Willis for the appellants. 
The appellants are not precluded from bringing this action. 
The respondents were no parties to the action against Beilin 
or in any way bound by the judgment or subsequent proceed- 
ings against him. The appellants expressly reserved their 
remedies against the respondents. Beilin has committed a 
wrong in converting the appellants’ goods to his own use. 
The respondents have committed another wrong in delivering 
the goods to Beilin contrary to the appellants’ instructions. 
Why should not both be sued? The mere fact of having sued 
Beilin for goods sold and delivered instead of for money had 
and received, when both forms of action were available, should 
not preclude the appellants from recovering the value of their 
goods lost through the respondents’ negligence. If the appel- 
lants had recovered the full invoice price of the goods from 
Beilin they probably could not have recovered anything more 
in an action against the respondents. But having recovered 
nothing from Beilin, they should now be allowed to sue the 
respondents for their breach of duty as forwarding agents. 

Le Quesne for the respondents was not called on. 


Bankes L.J. This is an attempt to blow hot and cold, as 
Lord Esher used to say (1), or to approbate and reprobate, 
in the language of others. A quantity of margarine belonging 
to the appellants was dispatched from Holland on board the 
respondents’ vessel consigned to one Beilin in Manchester. 


(1) Following Lord Kenyon C.J. 217; 2Sm.L. C., 12thed., 139, 145. 
in Smith v. Hodson (1791) 4'T. R. 211, ‘ 
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For some good reason the appellants desired that this mar- 
garine should not reach Beilin, so they instructed the 
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respondents, who were acting as carriers of the goods, to hold Vansonunns 
_ them at Hull and await further orders. The respondents ieee: 


acknowledged and accepted this order, but nevertheless they 
delivered the goods to Beilin. When the appellants dis- 
covered this they had a right to elect; they might refuse to 
recognize the action of the respondents in delivering the goods 
to Beilin and sue them for conversion or breach of duty, or 
they might recognize and adopt the act of the respondents 
and sue Beilin for goods sold and delivered. They elected 
to take the latter course, and they sued Beilin to judgment. 
Having elected to treat the delivery to him as an authorized 
delivery they cannot treat the same act as a misdelivery. 
To do so would be to approbate and reprobate the same act. 
The judgment of Bailhache J. was right and this appeal must 
be dismissed. 


Scrutron L.J. I am of the same opinion. Certain goods 
were delivered to a wrong consignee. The owners of the goods 
might have sued for conversion. They did not do this. They 
“assumpsit bring and, godlike,! waive the tort.’ (1) They 
did not sue for the value of the goods; they sued for the 
contract price alleging a contract to sell and a right delivery 
under it, and they recovered judgment on that basis. Now 
they propose to turn round and sue their agents on the basis 
of a misdelivery ; and Mr. Schiller argues that they can do 
this. It is not easy to see why this act of the owners should 
enure to the benefit of the agents, who were no parties to 
the action for goods sold and delivered, and who have in no 
way altered their position in consequence of any election 
involved in bringing that action, but the principle is well 
established. A plaintiff is not permitted to “‘ approbate and 


(1) “Thoughts much too deep for Templar (John Leycester Adolphus, 


tears pervade the Court, the reporter), See Notes and 
When I assumpsit bring and, Queries, 3rd Ser., vol. v., p.6. Jan. 2, 
godlike, waive the tort.” 1864, Another version will be found 


The lines are from “The Circuit- in the Law Quarterly Review, vol. 1., 
eers, An Eclogue,”’ by An Inner  p. 282. 
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reprobate.” The phrase is apparently borrowed from the 
Scotch law, where it is used to express the principle embodied 
in our doctrine of election—namely, that no party can accept 
and reject the same instrument: Ker v. Wauchope (1) ; 
Douglas-Menzies v. Umphelby. (2) The doctrine of election 
is not however confined to instruments. A person cannot 
say at one time that a transaction is valid and thereby obtain 
some advantage, to which he could only be entitled on the 
footing that it is valid, and then turn round and say it is void 
for the purpose of securing some other advantage. That is 
to approbate and reprobate the transaction. 


Arkin L.J. I agree. Forwarding agents were instructed 
to deliver goods to one consignee. They delivered the goods 
to another. That person had been in contractual relation 
with the owners of the goods ; he had been their buying agent ; 
he was the only person to whom they sent their goods in 
Manchester or Liverpool, and there was a course of dealing 
by which the goods were delivered to him at a particular 
price. When these goods came to his hands, as other goods had 
come, he treated them as having come in the ordinary course 
of dealing, and he sold them to his customers. The owners 
treated the goods as having rightly come to his hands; they 
sued him for the price of them, recovered judgment against 
him, and made him a bankrupt. Thereby they affirmed and 
ratified the act of the forwarding agents. Having done that 
they cannot afterwards sue the agents as having acted in 
breach of their mandate. Their attempted reservation of 
rights against the agents was ineffective. They were 
renouncing by their act the rights they were professing to 
reserve. I agree therefore that the appeal must be dismissed. 


Appeal dismissed. 


Solicitors for appellants: Woodham Smith & Borradaile. 
Solicitors for respondents : Botterell & Roche, for Hearfields 
& Lambert, Hull. 


(1) (1819) 1 Bhi 1, 21. (2) [1908] A. C. 224, 239. 
W. H. G. 
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[IN THE COURT OF APPEAL] C. A. 


| 1921 
LIMERICK STEAMSHIP COMPANY, LIMITED v. April 11, 12, 
22. 


W. H. STOTT AND COMPANY, LIMITED. 
{1920. L. 737.] 
Shipping—Charterparty—Ice-bound Port—Ship not to be obliged to force Ice. 


A steamer was chartered for a Baltic round voyage in winter. The 
charterparty contained the following clause: ‘‘ The steamer shall not 
be ordered to any port where fever or pestilence is present, or any port 
blockaded, or where hostilities are being carried on, or any ice-bound 
port, or any port where lights or lightships are or are about to be with- 
drawn by reason of ice or war, or where there is risk that in the ordinary 
course of things the steamer will not be able on account of ice to enter 
the port or to get out after having eee loading or discharging, 
nor shall the steamer be obliged to force ice.” 

The charterers ordered the steamer to Abo, a sa in Finland, which 
is naturally icebound in winter but is kept open all the year by means 
of icebreakers employed for that purpose by the Government of Finland. 
On the voyage to Abo the steamer encountered ice. The captain tried 
to force his way through, but failed, and the steamer remained fast 
in the ice until released by an icebreaker from Stockholm. The captain 
then continued his voyage and reached Abo. ‘There it was found 
that the steamer had been injured by contact with the ice. 

The shipowners sued the charterers for breaches of the charterparty : 
(1.) in ordering the steamer to an ice-bound port; (2.) in ordering her 
to a port on her way to which she was obliged to force ice :— 

Held, by Bankes, Scrutton and Atkin L.JJ., that Abo was not an 
ice-bound port within the meaning of the charterparty, and therefore 
that there had been no breach by the charterers as firstly alleged. 

Held, by Bankes and Scrutton L.JJ., dubitante Atkin L.J., that 
on the true construction of the charterparty there had been no breach 
by the charterers as secondly alleged. 

Judgment of Bailhache J. [1921] 1 K. B. 568 affirmed. 


APPEAL from the judgment of Bailhache J. in an action 
tried before the learned judge without a jury. (1) 

The plaintiffs, who were the owners of the steamship Jnnis- 
boffin, brought the action to recover damages for breaches of 
a charterparty dated November 25, 1919, whereby they 
chartered their steamer to the defendants. The charterparty 
was for the most part in the form of the Baltic and White Sea 
Conference Uniform Time Charter, 1912, but the form was 

(1) [1921] 1 K. B. 568. 
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slightly varied to adapt it to the circumstances. So varied 
it contained the following provisions :— 

By clause 1 the owners agreed to let and the charterers 
agreed to hire the steamer for one Baltic round voyage. The 
steamer was to be delivered and placed at the disposal of the 
charterers at Huelva and to be employed in lawful trades 
between good and safe ports or places within the limits of a 
Baltic round voyage where she could always safely lie afloat 
as the charterers or their agents should direct. By clause 2 
the owners were to provide and pay for all the provisions, 
coal, and wages for galley, and for the insurance of the steamer, 
and for all deck and engine-room stores, and to maintain her 
in a thoroughly efficient state in hull and machinery for and 
during the voyage. By clause 3 the charterers were to provide 
and pay for all the coals, fuel, and water for boilers, port 
charges, pilotages, boatage, lights and tug assistance, con- 
sulages (with certain exceptions), canal and dock dues, agencies, 
commissions, expenses of loading, unloading and delivery of 
cargo and all other expenses. By clause 5 the charterers 
agreed to pay a monthly hire in advance by cash in London. 

The charterparty also contained the following clauses :— 

“7. The steamer shall be redelivered on the expiration 
of this charterparty in the same good order as when delivered 
to the charterers (fair wear and tear excepted) at an ice-free 
port in the charterers’ option in the United Kingdom. ... . 

“9. The captain shall prosecute his voyages with the 
utmost dispatch and shall render all customary assistance 
with the ship’s crew. Although appointed by the owners the 
captain shall be under the orders and direction of the charterers 
as regards employment, agency, or other arrangements ; and 
the charterers hereby agree to indemnify the owners from 
all consequences or liabilities that may arise from the captain 
or officers personally or by agents signing bills of lading or 
other documents or otherwise complying with such orders, as 
well as from any irregularity in the steamer’s papers or for 
over carrying goods..... 

“12. In the event of loss of time from deficiency of men 
or owners’ stores, breakdown of machinery, or damage to hull 
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or other accident preventing the working of the steamer and 
lasting more than twenty-four consecutive hours, the hire 
shall cease from the commencement of such loss of time until 
she be again in an efficient state to resume her service; but 
should the steamer be driven into port or to anchorage by 
stress of weather or from any accident to the cargo, or in the 
event of the steamer trading to shallow harbours, rivers, or 
ports where there are bars causing detention to the steamer 
through grounding or otherwise, time so lost and expenses 
incurred (other than repairs) shall be for the charterers’ 
account.” 

“16. The steamer shall not be ordered to any port where 
fever or pestilence is prevalent, or any port blockaded, cr 
where hostilities are being carried on, or any ice-bound port, 
or any port where lights or lightships are or are about to be 
withdrawn by reason of ice or war, or where there is risk that 
in the ordinary course of things the steamer will not be able 
on account of ice to enter the port or to get out after having 
completed loading or discharging, nor shall the steamer be 
obliged to force ice. Should the steamer be detained by any 
of the above causes such detention shall be for the charterers’ 
account. Nevertheless if on account of ice the captain should 
consider it dangerous to remain at the port of loading for fear 


of the steamer being frozen in *““ damaged he shall have 


or 
liberty (but not be obliged) to sail to a convenient open place 
and await the charterers’ fresh instructions.” .... 

The following statement of the facts is taken from the 
written judgment of Bankes L.J.: The vessel came on hire 
shortly after the date of the charterparty. In January, 1920, 
she was ordered by the defendants to proceed to Abo, a port 
on the coast of Finland. In proceeding on that voyage the 
master kept close to the east coast of Sweden, and when 
somewhere north of Stockholm he encountered ice. He 
endeavoured to force his way through, but failed and was 
obliged to wait until an icebreaker from Stockholm came to 
his assistance. Having been released by the icebreaker the 
master continued his voyage, and eventually arrived at Abo 
through the channel which is kept open to that port by 
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icebreakers employed for that purpose by the Government of 
Finland. The vessel sustained injury from contact with the 
ice. In respect of that injury the action was brought. (1) 

The plaintiffs contended that Abo was an ice-bound port 
within the meaning of clause 16 of the charterparty and that. 
the defendants committed.a breach of that clause in ordering 
the vessel to that port, and were liable for the resulting damage ; 
they further contended that the steamer was obliged to force 
ice in order to reach Abo, and that for this reason also it was 
a breach of s. 16 to order the steamer to that port; and 
thirdly, that even supposing the defendants were not guilty 
of any breach of the charterparty, clause 16 imposed upon 
them a liability for damage sustained by the ship in reaching 
the port. 

Bailhache J. held (1.) that Abo was not an ice-bound port 
within the meaning of the charterparty ; (2.) that it was left 
to the master’s discretion whether he should force ice or not,,. 
and that the plaintiffs could not recover for damage sustained 
if he elected to force ice. He therefore gave judgment for the 
defendants. 

The plaintiffs appealed. 


MacKinnon K.C. and Claughton Scott for the appellants. 
Abo was an ice-bound port within the meaning of clause 16 of 
the charterparty. Plainly the object of that clause was to 
save the appellants from detention of their ship as well as. 
from damage to it. Fever, pestilence, blockade, and hostilities 
are as much to be avoided as ice. Therefore not only the 
entry to the port but the route to be taken is within the 
scope and intention of the clause. One of the misfortunes. 
to be guarded against is substantial obstruction to the vessel. 
She was likely to encounter this if she proceeded to a port. 
which, although partially opened by artificial means, is 
naturally icebound. 

The words “nor shall the steamer be obliged to force ice” 
follow closely upon the earlier words of clause 16 limiting 


(1) Another claim for damages 


that claim was not the subject of 
was made in the Court below; but subject of 


an appeal. 
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the power of the respondents as charterers to order the ship 
to ports where she is likely to be damaged or detained. They 
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any port, the vessel shall not be ordered to that port. If 
the charterers order the master to proceed to such a port they 
commit a breach of the charterparty and are liable for damage 
incurred through obedience to their orders. The master has 
no choice. By clause 9 he is to prosecute his voyages with 
the utmost dispatch and to be under the orders and direction 
of the respondents. They assume liability for this when 
they undertake by clause 7 to restore the ship to the appellants 
as they found her. 

If the words in clause 16 mean no more than that the 
captain if ordered to force ice is not bound to obey, yet as he 
did force ice at the request of the respondents they are liable 
to indemnify the appellants for the damage to their vessel. 

[Bankes L.J. The Court is of opinion that Abo is not an 
ice-bound port within the meaning of this charterparty.] 

R. A. Wright K.C. and Jowitt for the respondents. The 
words in clause 16, “ nor shall the steamer be obliged to force 
ice’ are not merely a part of the preceding provision forbid- 
ding the charterers from ordering the ship to ice-bound ports ; 
they form a distinct and separate stipulation of the charter, 
and mean that the captain if ordered to force ice may refuse. 
Tf he refuses he does not thereby make the shipowners liable 
for breach of the charter or prejudice their right to the monthly 
hire for the use of their ship ; if he complies with the order he 
does so as the servant of the owners and not merely because 
it is the order of the charterers. Possession of the steamer 
remains in the owners and prima facie if the hull is injured 
the loss falls upon them. Consistently with this the owners, 
by clause 2 of the charterparty, provide for the insurance ot 
the steamer and agree to maintain her in a thoroughly efficient 
state during the voyage. Clause 7 does not help them, because 
fair wear and tear are excepted. Clause 9 does not put the 
captain under the orders of the charterers as regards naviga- 
tion. To give an order which need not be obeyed is not a 

‘breach of the charterparty. 
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MacKinnon K.C. in reply. The shipowners’ agreement 
to insure the ship does not relieve the charterers from liability 
for damage done to her: Aira Force Steamship Co. v. 
Christie. (1) 

[Elder, Dempster & Co. v. Dunn (2) was also cited. ] 


Cur. adv. vult. 


April 22. The following written judgments were delivered : 


Bankes L.J. In this action the plaintiffs as owners of the 
steamship Innisboffin claim damages from the defendants 
as charterers for injury sustained by the vessel as a result of 
her encountering ice on a voyage upon which she had been 
ordered by the defendants. As the case is presented to this 
Court by the appellants there is no dispute as to the facts. 
The question turns upon the construction of the charterparty. 
The material facts are as follows. [The Lord Justice having 
stated the facts as above and read clause 16 of the charter- 
party proceeded :] Bailhache J. has-held that Abo was not 
an ice-bound port within the meaning of this clause, having 
regard to the fact that the Government of Finland kept a 
channel to the port open in spite of the ice. I agree with the 
learned judge’s conclusion upon the facts of this case, though I 
think it undesirable to attempt to give a definition of what 
constitutes an ice-bound port which would be applicable 
under all circumstances. 

The other point upon the construction of this clause is to my 
mind one of considerable difficulty. The appellants contend 
that the clause from its commencement down to the words 
‘to force ice”? should be read as one continuous sentence, 
the whole of which refers to limitations placed upon the 
powers of the charterers. Thus read, the words “nor shall 
the steamer be obliged to force ice” are a short form for 
expressing “nor shall the steamer be ordered to any port to 
arrive at which she will be obliged to force ice,” or some 
equivalent words. On the other hand the respondents say 
that the words “ nor shall the steamer be obliged to force ice ” 


(1) (1892) 9 Times L. R. 104. (2) (1909) 15 Com. Cas. 49. 
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should be read as a separate sentence from what precedes 
them, and relate to the legal or contractual obligation on 
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the part of the steamer, and not to any limitation uponithe yaeres 


_ powers of the charterers. Bailhache J. has adopted the 
latter construction. I agree with his view. From any point 
of view the clause is not skilfully drafted. The use of the 
word “nor” appears to indicate that the draftsman in- 
tended the concluding words to form part of one continuous 
sentence. On the other hand if this view is adopted it necessi- 
tates the introduction of words which are not in the sentence 
as drafted ; because the ‘ shall’’ which follows the ‘“ nor” 
must refer to orders under which the steamer may or will be 
obliged to force ice, and some words attaching the “ shall ” 
to orders given by the charterers rather than to the obligation 
imposed on the steamer must be read with the concluding 
part of the sentence to give it the meaning contended for by 
the appellants. In my opinion less violence is done to the 
language actually used by adopting the construction con- 
tended for by the respondents than that contended for by the 
appellants, and it also seems to me that the respondents’ 
construction fits in better with what I conceive to be the 
general intention of the parties as expressed in the charter- 
party as a whole than that of the appellants. Reference 
was made during the argument to clause 7, but I did not 
understand that the appellants desired to found any claim 
upon its provisions. I therefore express no opinion upon 
what is admitted to be a clause always introduced into this 
form of charterparty but never insisted upon. A point was 
made by Mr. Jowitt that even assuming the appellants’ 
construction of clause 16 was accepted the respondents were 
entitled to succeed upon the facts, because the evidence proved 
that the master never was obliged to force ice. I express no 
opinion on this point, as the evidence was not gone into, and 
in my view of the meaning of clause 16 it is not necessary to 
consider it. If clause 16 is to be read as I think it should be 
read the appellants have failed to establish any breach of the 
contract contained in the charterparty for which a claim to 
' damages could be made. I desire to reserve any opinion upon 
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the question what damages are recoverable in the event of a 
breach of the provisions of clause 16 being proved. For the 
reason I have given I think that this appeal fails and must be 
dismissed with costs. 


Scrurron L.J. The plaintiffs, the appellants, were owners 
of a ship which was chartered by the defendants, the 
respondents, in November, to go a Baltic round voyage. 
She was ordered in January to Abo in Finland, and in the 
course of the round voyage was damaged by ice. The ship- 
owners then sued the charterers alleging: (1.) that they had 
ordered her to an ice-bound port contrary to clause 16 of the 
charter, and that in consequence she was damaged ; (2.) that 
they had ordered her to a port to enter which might oblige 
her to force ice, and that in consequence she was damaged. 
The first claim fails in fact. The judge below has found, and 
I agree with him, that Abo was not an ice-bound port. It 
would be if no artificial measures were taken, but in fact by 
the use of icebreakers a channel for entrance is kept open from 
the Aland Islands to Abo. The captain admitted it was 
kept open the whole year and the defendants’ witnesses 
proved that steamers were running six voyages a week between 
Stockholm and Abo the whole winter. Such a port kept 
artificially open the whole winter cannot be said to be 
icebound. 

On the second head the facts seem to be that the Innisboffin, 
a steamer 31 years old, met on her voyage through the Baltic 
on a proper route some thick ice some 200 miles from Abo ; 
she tried to get through it by ramming it—i.e., to “force” it— 
but she failed and became fast in the ice. She then by wireless 
telegraphy summoned an icebreaker from Stockholm, which 
extricated her, and for the rest of the voyage she ran in 
channels made by icebreakers, or open sea. Shortly after 
this incident her forepeak was found leaking, and her plates 
were bent in, as appears in the photographs, between the frames. 
Clause 16 enables the captain to refuse to go to an ice-bound 
port, and to refuse to force ice which he meets on his voyage, 
without being guilty of any breach of charter, and without 
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prejudicing his owners’ right to hire while he is waiting for 
proper orders, or for a sea free of ice. He is also allowed, but 
is not obliged, to leave a port which is likely to become ice- 
bound ; that is, in my view, it cannot be said that the owner 
loses his right to hire, because the captain elects to stay when 
he might have escaped. Now whether or not the ship will 
meet thick ice on this Baltic round seems to be a matter of 
uncertainty. What the master will do when he meets thick 
ice seems to be a matter of his navigation. The charterer 
does not give him any orders as to this situation or “ oblige ” 
him to do anything, and he will not prejudice his owners’ 
hire by waiting till he can get through. He is not “ obliged 
to force ice.” In this particular case by sending for the ice- 
breaker he could have got through without damaging himself. 
I am unable to see what breach of charter the charterers have 
committed in this case; the damage seems to have resulted 
from the captain’s decision to take a course of action which 
by the charter he was relieved from the obligation to take. 
Some damage is supposed to have resulted from storms 
blowing the steamer on the thick ice at the edge of the 
icebreaxer’s channel. This does not seem to be the charterers’ 
affair. 

The question was argued before us whether the charterers 
who requested the ship to go to an unsafe or an ice-bound port, 
to which she was not bound to go, were liable if she went for 
damage sustained on her voyage. I desire to reserve my 
opinion on this point. The state of knowledge of shipowner 
and charterer may be material when the point has to be 
decided. The action was not based on clause 7 of the 
charter. It is not clear what this clause means, as it is diffi- 
cult to reconcile with the shipowners’ obligation to maintain 
the ship efficient under clause 2 and to insure her under the 
same clause ; and with the last part of clause 12. When it is 
necessary to construe the clause it will be desirable to consider 
what is covered by “fair wear and tear,” and whether the 
clause applies to damage not caused in any way by the 
_ charterer. 

In my view the appeal should be dismissed with costs. 
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Atkin L.J. I have found considerable difficulty in con- 
struing clause 16 of this charterparty. Unaided I think I 
should have come to the conclusion that the words “nor 
shall steamer be obliged to force ice ’’ were intended to impose 
a restriction upon the charterers’ rights to direct the ship to 
a particular port, a restriction additional to those imposed 
in the first words of the clause “‘ that the steamer shall not be 
ordered to any port,’ etc. The words might reasonably 
mean “‘ nor shall the steamer be ordered to a port to reach or 
leave which she finds herself compelled to force ice.” It 
occurred to me that if she were ordered on a voyage in which 
she found herself shut in by ice, so that for safety she had to 
force herself through, the damage caused by this action of the 
ship would be for charterers’ account ; and I was inclined to 
think that the express provision for detention immediately 
following the words in question treated the obligation to force 
ice as one of the causes which expressly put detention on 
charterers’ account. I should not have read the words as 
merely giving a liberty to the ship to abstain from forcing ice. 
Had I come to the conclusion above suggested I should have 
thought that there was evidence fit to be considered by the 
trial judge that in this case there had been a breach of con- 
tract by the charterers. I recognize however that this 
meaning of the word “ obliged ”’ is not the meaning of the same 
word three lines lower down in the same clause ; and when I 
find my brother Bailhache and the two other members of the 
Court taking a different view I have not sufficient confidence 
in my opinion to say that the judgment appealed from is 
wrong. I agree that Abo was not in the circumstances an 
ice-bound port. 


Appeal dismissed. 


Solicitors for appellants: W. A. Crump & Son. 
Solicitors for respondents : Rawle, Johnstone & Co., for Hill, 
Dickinson & Co., Liverpool. 
W. H. G. 
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In re WHALEY anp ANOTHER. 


Ex parte THE OFFICIAL RECEIVER. 


Bankruptey—Committal—Disobedience by Bankrupt to Order to pay Part of 
Salary—Motion by Official Receiver to commit—Official Receiver acting 
as Trustee—Necessity for Affidavit—Bankruptcy Act, 1914 (4 & 5 Geo. 5, 
c. 59), 8. 22, sub-ss. 2, 4—Bankruptcy Rules, 1915, rr. 83, 320. 


An application to commit a bankrupt for contempt of Court made 
by the Official Receiver acting as trustee in default of appointment of a 
trustee under s. 53 of the Bankruptcy Act, 1914, need not be supported 
by affidavit. 


Motion to commit for contempt of Court under s, 22, 
sub-s. 4, of the Bankruptcy Act, 1914. 

By an order of the Court, dated January 13, 1921, the 
bankrupt Edward Peter Whaley, comedian, was ordered to 
set aside from his salary and pay to the Official Receiver, 251. 
per week, and this order was confirmed by the Court of Appeal. 
A similar order was made in the case of the bankrupt Harry 
Clifford Scott. Neither had obeyed the order. The Official 
Receiver was the trustee in the bankruptcies under s. 53, 
sub-s. 1, of the Bankruptcy Act, 1914, no trustee having been 
appointed. The present motion was supported by a report 
of the Official Receiver to the Court, and was not supported 
by affidavit. 


E. W. Hansell for the Official Receiver. 

Tindale Davis for the bankrupts. This application should 
have been supported by affidavit and not by the Official 
Receiver’s report only—r. 83 of the Bankruptcy Rules, 
1915 (1), and Form 125 of the Appendix of forms annexed 
thereto. Rule 320 (1) which says that on an application 


(1) Bankruptcy Rules, 1915, r.83: Court by the Official Receiver for 


“An application to the Court to 
commit any person for contempt of 
court shall be supported by affidavit, 
and be filed in the Court in which 
the proceedings are.” 

_ R. 320: “Where for the pur- 
poses of any application to the 


directions, or to adjudge a debtor 
bankrupt, or for leave to disclaim a 
lease, or for an extension of time to 
apply for leave to disclaim a lease, 
or for an order to take criminal 
proceedings against a bankrupt, or 
to commit a bankrupt, it is necessary 
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to commit by the Official Receiver his report shall be 
sufficient, and. that there need not be an affidavit, only 
applies to applications made by the Official Receiver acting 
in that capacity, and not when acting in his capacity as 
trustee. Here he is acting as trustee under s. 53, sub-s. 1, 
of the Bankruptcy Act, 1914, the creditors not having appointed 
a trustee. In In re Pickard (1), which was also an application 
by the Official Receiver acting as trustee to commit, Phillimore J. 
said “the mode in which that power shall be exercised is 
specified in the Bankruptcy Rules, 1886 and 1890, rr. 85-88,”’ 
now rr. 83-86. He said that although r. 320—then r. 333— 
was in existence at the time. The only matters in r. 320 
which relate to applications by the Official Receiver acting 
as trustee are those for leave to disclaim and for an extension 
of time for applying for leave to disclaim. 

[In re Cohen (2) was also referred to.] 

E. W. Hansell in reply. Rule 320 (3) applies in this case. 
It is not, as contended, operative only as regards applications 
by the Official Receiver as such, but deals with three classes 
of application : first, applications which can be made by an 
Official Receiver only—e.g., to adjudge a debtor bankrupt ; 
secondly, those which can be made by a trustee only—e.g., 
for leave to disclaim ; and, thirdly, applications that can be 
made by either, e.g., for directions: see r. 321 of the 
Bankruptcy Rules, 1915, as to the Official Receiver, and s. 79, 
sub-s. 3, of the Act, as to the trustee; for an order to take 
criminal proceedings see s. 161; and for an order to commit 
a bankrupt—the present application—see s. 22. No affidavit 
is therefore necessary. 


Horripcst J. In this case orders dated January 13, 1921, 
were made, varying an order made on September 16, 1920. 


that evidence be given by him in Receiver to the Court shall be 
support of such application, such received by the Court as prima facie 
evidence may be given by a report evidence of the matters reported 
of the Official Receiver to the Court, upon.” 
and need not be given by affidavit, (1) [1912] 1 K. B. 397, 403. 
and any such report of the Official (2) [1905] 2 K. B. 704. 

(3) See note (1), ante, p. 623. 
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The orders of January 13 directed each of the bankrupts to 
set aside 251. a week from his salary during his engagement 
at the Alhambra, which engagement came to an end on 
February 26, 1921. Those orders were appealed from and 
the appeals were dismissed by the Court of Appeal. On 
those orders, which they have not obeyed, there is now due 
from Whaley 129/., and from Scott 1431., although since 
February they have each been in the receipt of a salary of 
over 100]. per week. The present motion is for an order of 
committal against each of them for contempt of Court. It is 
launched under s. 22 of the Bankruptcy Act, 1914. This 
non-compliance with the order of the Court comes within the 
latter part of sub-s. 2. I find that each of the bankrupts 
has wilfully failed to perform the duty imposed on him by the 
order of the Court within the meaning of sub-s. 4 of s. 22, 
and that each is liable to be committed for contempt of Court. 
But it is contended by Mr. Tindale Davis on their behalf that 
this application should have been supported by affidavit. 
I ought to say here that the application in the case of In re 
Pickard (1) was similar to the present one, but I find that 
there was an affidavit in that case, so that it does not 
assist me. The Court in that case, it may be noted, said 
that apart from their jurisdiction to commit under s. 24 of 
the Bankruptcy Act, 1883 (now s. 22), the Court had also a 
general jurisdiction to do so. Mr. Davis contends that 
under r. 83 of the Bankruptcy Rules, 1915 (2), an affidavit 
should have been filed, and craves in aid form 125, which 
is the form of affidavit to be used. He says that the 
motion not being supported by affidavit but by the report 
of the Official Receiver only, the proceeding is irregular, 
and of course on a motion to commit the Court requires 
the greatest regularity. 

Mr. Hansell for the Official Receiver contends that r. 320 
of the Bankruptcy;Rules is the rule applicable. [His Lordship 
read it. (2)] Mr. Davis replies that that rule only applies 
to cases where the Official Receiver is applying qua Official 

Receiver, and not where he is applying in his capacity as 
(1) [1912] 1 K. B. 397. (2) See note (1) ante, p. 623. 
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trustee. In this case he is applying in the latter capacity 
under s. 53, sub-s. 1, because no trustee has been appointed. 

Now what are the matters dealt with in r. 320? They 
are matters some of which can only be done by the Official 
Receiver in his capacity as Official Receiver, some when he is 
acting in either capacity, and at least one matter in which he 
can act only when acting as trustee. To enumerate them. 
An application for directions can be made by him in either 
capacity; to adjudge a debtor bankrupt by the Official 
Receiver only. Applications for leave to disclaim a lease, 
or for an extension of time in which to apply for leave, can be 
made by the Official Receiver only in his capacity as trustee. 
For an order to take criminal proceedings the Official Receiver 
can apply in either capacity, and similarly with regard to an 
application to commit. In my view it is quite clear that one 
cannot limit the meaning of Official Referee in that rule to 
an Official Referee acting in that capacity only, because, as I 
have indicated, there is at least one case, that of disclaimer, 
in which he cannot act otherwise than in his character as 
trustee. Therefore if the rule says that it applies to the 
Official Referee even when acting in his capacity as trustee, 
it is clear that his application need not be supported by 
affidavit. I think therefore that the order to commit must 
be made, but I order that it shall not issue as long as each of 
the bankrupts pays 25]. per week, the first payment to be 
made this day week. 

Order accordingly. 


Solicitor for applicant : Solicitor to Board of Trade. 
Solicitors for respondents : Edmond O’Connor & Co. 


Nie Webs 18% 
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CHELLEW v. ROYAL COMMISSION ON THE SUGAR 
SUEPLY- 


Shipping—General Average—Expenditure—Subsequent Loss of Ship and 
Cargo—Liability of Cargo Owner to contribute. 


Where a shipowner incurs a general average expenditure, and subse- 
quently the ship and all her cargo are totally lost, the shipowner cannot 
recover any contribution in general average from the owners of the 
cargo so lost. 


Awarp stated in the form of a special case. 

By an agreement dated June 23, 1920, made between 
R. B. Chellew as owner of the steamship Penlee (hereinafter 
called the claimant) and the Royal Commission on the Sugar 
Supply (hereinafter called the respondents), it was agreed 
that a dispute between them should be referred to Mr. F. D. 
Mackinnon K.C. as sole arbitrator, who made his award in 
the form of the following special case. 

“1. In January, 1919, the Penlee loaded a cargo of sugar 
at two ports in Cuba. Various bills of lading for this cargo 
were issued. By such bills of lading the cargo was to be 
carried to Queenstown for orders, and to be delivered at the 
port of destination to the Royal Commission on the Sugar 
Supply. Each bill of lading contained the provision “General 
average payable according to York/Antwerp Rules.” The 
respondents were at all material times the owners of the cargo 
and the holders of the bills of lading. 

“9. The Penlee sailed from Cuba with the cargo on 
January 29, 1919. She encountered a hurricane upon 
February 10, and sustained damage to her hull and engines. 
In consequence of the damage her master prudently deter- 
mined to put into Horta in the Azores as a port of refuge, 
where she arrived on February 22. At Horta certain repairs 
were done, and she sailed from Horta upon their completion 
on March 15. 

“3 At Horta certain expenses of the nature of port of 
refuge expenses were incurred by the claimant amounting 


‘in all to 7171. 16s. 3d. As the damage to the ship which 
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occasioned resort to Horta was of the nature of particular 
average, and did not arise from any general average sacrifice, 
the claimant would not have been entitled to assert that he 
had a right at common law to a contribution in general average 
towards any of the above expenses in view of the decision in 
Svendsen v. Wallace. (1) -But under Nos. 10 and 11 of the 
York/Antwerp Rules, 1890, the claimant was prima facie 
entitled to say that all the above expenses amounting to 
7171. 16s. 3d. ought to be treated as a general average expendi- 
ture. The said expenses were incurred for wages and main- 
tenance of the officers and crew at Horta and port charges, 
and did not include any outlay for discharging or reloading 
cargo, or otherwise directly incurred in relation to the cargo 
or its preservation. 

“4. The Penlee having sailed from Horta on March 15 
for Queenstown, signs of fire on board were discovered on 
March 18. This fire apparently broke out in the cargo in 
No. 2 hold, but there was no evidence before me as to its 
cause. The fire increased so rapidly and seriously that on 
March 20 her master and crew were compelled to abandon 
the vessel and take refuge on another ship. The Penlee and 
her whole cargo thus abandoned were totally lost at sea. 

“5. The claimant subsequently procured an average 
adjustment to be prepared by Messrs. Manley Hopkins, 
Son & Cookes, in which the above sum of 717]. 16s. 3d. was 
treated as a general average expenditure. This was appor- 
tioned over the steamer valued at 89,2501., the cargo, valued 
at 140,000/., and the shipowners’ freight at risk, valued at 
11841. The value of 89,250. for the steamer was the esti- 
mated value she would have had on arrival in the United 
Kingdom, and the value of 140,000/. for the cargo was the 
estimated value that the cargo would have had if it had 
arrived at the port of delivery in good condition. 

“6. Upon the above apportionment the cargo’s proportion 
of the 7171. 16s. 3d. was 4361. 2s. 2d. The claimant re- 
quired the respondents to pay this sum of 4361. 2s. 2d., but the 
respondents refused, and this was the dispute referred to me. 


(1) (1885) 10 App. Cas. 404. 
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“7. It is apparent that upon these facts there arises this 
question of law: If subsequently to the incurring by a ship- 
owner of general average expenditure the ship and all her 
cargo are totally lost while completing the agreed voyage 
can the shipowner claim any contribution in general average 
from the owners of the cargo so lost? It is a question upon 
which I can find no authority at all directly in point, but one 
which has been much canvassed by the writers of text-books. 
I may refer to Lowndes on General Average (5th ed.), pp. 300- 
313, Arnould on Marine Insurance (2nd ed.), p- 938, Arnould 
last re-edited edition, ss. 976, 977, Carver on Carriage by Sea, 
ss. 428-430, McArthur on Marine Insurance (2nd ed.), pp. 204— 
206, Phillips on Insurance (5th ed.), ss. 1319, 1373, etc. 

“8. Entertaining, as I do, a great admiration for these 
authors and their books, I find it difficult, upon this particular 
subject, to discover that they are either in agreement or that 
they lay down any logical principle. I conceive, firstly, that 
the rule might be either (1.) general average expenditure at a 
port of refuge gives the shipowner an immediate right of 
contribution to that expenditure from the other interests 
then existing, and at their then values, irrespective of their 
subsequent fate or subsequent values; or (2.) such expenditure 
gives the shipowner a right of contribution from the other 
interests at their value at the agreed port of destination, and 
if for any reason an interest otherwise liable to contribute 
has no value at the port of destination it cannot be made to 
contribute. And, secondly, I conceive that reason must be 
shewn to establish any logical distinction between the rule 
as to the right of contribution towards a general average 
sacrifice (e.g., if a master jettisons cargo worth 100/. or sacri- 
fices a mast worth 100/.) and the rule as to the right of con- 
tribution towards general average expenditure (e.g., if the 
master expends 1001. on port of refuge expenses). 

“9. The two earliest of the authors above referred to seem 
to draw a distinction between the rule as to sacrifice and as to 
expenditure, and as regards expenditure to lay down the first 
of my above suggested rules. This is clear in Phillips, ss. 1317, 
' 1319, 1373 and 1374, though his statement in s. 1374 that 
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‘in case of expenditures, which are absolutely reimbursable 
the value, at the time of incurring them, ought to contribute,’ 
seems to involve a petitio principii: the question is whether 
they are absolutely reimbursable at the time of incurring 
them. Sir Joseph Arnould (2nd ed.) in ss. 344, 345 seems 
to agree with Phillips. He presumably implies in s. 344, 
though he does not seem to say so expressly, that contribu- 
tion to general average expenditure is to be made upon 
values as they existed at the time of the expenditure being 
incurred. 

“10. I think there are several objections to this view of 
Phillips, of which I may mention one that seems the most 
serious. It is elementary that the basis of value for contribu- 
tion must be the same as the basis of value of the thing 
sacrificed which is to be made good. HE cargo is jettisoned it 
is clear law that the value to be made good to its owner is the 
value it would have at the port of adjustment: Fletcher v. 
Alexander.(1) If, when entering Horta, the master had 
jettisoned part of the respondents’ cargo, that loss must have 
been made good to them on the value of the cargo jettisoned 
that it would have had in the United Kingdom (that being 
the proper place of adjustment), and that loss would have 
been contributed to upon the values of ship, freight and cargo 
(including the amount made good to the cargo) as in the 
United Kingdom. Yet at the same time, on Phillips’ rule, 
the shipowner’s general average expenditure would have to 
be made good to him on a different basis of contributory 
values, viz., the values at Horta. There would need to 
be two separate adjustments. And if the cargo at Horta 
had sustained damage that was likely to increase with time, 
as in Fletcher v. Alexander (1), the cargo owner would contri- 
bute to the general average expenditure upon a higher value 
than the value made good to him for the general average 
sacrifice. 

“Il. The later writers do not agree with the conclusion 
of Phillips and of Sir Joseph Arnould. Carver in ss. 428 and 
429 (I refer to the 4th ed., which is, I think, the last by Judge 


(1) (1868) L. R. 3 C. P. 375. 
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Carver himself) lays down that in general average there is no 
distinction between the right of contribution arising from 
sacrifice and that arising from expenditure, and that in general 
my second suggested rule in para. 8 is correct. But he makes 
an exception exist as to both these propositions, and this 
exception arises solely in the event of both ship and cargo 
being totally lost subsequently to general average expenditure 
being incurred. In the result if after general average expendi- 
ture is made the ship arrives but all the cargo is lost, the 
shipowner (as he expressly says) has no right of contribution, 
Le., my suggested second rule applies. If, however, after 
the expenditure is incurred both ship and cargo perish, the 
shipowner has a right of contribution from the owner of the 
lost cargo, though apparently Carver would have the contri- 
bution assessed not on the values as they existed at the time 
the expenditure was incurred, but upon the values as they 
would be if the ship and cargo had arrived (the method 
adopted by the adjusters in the present case), thus differing 
from Phillips in his s. 1374. 

“12. I confess I cannot think there is any logical ground 
on which this exception to the general rules can be allowed 
to exist. To make it seems to me to be reducing the adjust- 
ment of general average to the measure of the adjuster’s foot, 
and leaving him to make an allowance to a party in any case 
in which he thinks it fair to do so. Moreover, the suggested 
hardship (that the shipowner, having made the expenditure 
and having lost his ship, is in a poor way unless he can get 
contribution from the owners of the lost cargo) which prompts 
the admission of the exception, does not, I think, exist under 
the conditions of commerce. The shipowner in this case 
after expending 717/. 16s. 3d. at Horta could have insured 
that sum by a policy on average disbursements on the voyage 
from Horta to the United Kingdom against the risk of the 
total loss of the ship and cargo, or against the risk of the loss 
of cargo involving the loss of any contribution from cargo 
(e.g., Briggs v. Merchant Traders’ Association (1) ), and I think 
he could have added the premium for this insurance to the 


(1) (1849) 13 Q. B. 167. 
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7171. 16s. 3d. as part of his general average expenditure 
reasonably incurred. 

“13. McArthur (loc. cit.) in his text states that the practice 
of adjusters is to follow my suggested second rule, and in a 
footnote discusses the present question. He seems to depre- 
cate any distinction between the right arising from sacrifice 
and from expenditure, and any departure from the rule that 
contribution is to be assessed upon ultimate values, but to 
suggest that if those ultimate arrived values are insufficient 
(query for contribution either to sacrifice or to expenditure ?) 
assessment should be made upon such values as but for 
subsequent disaster would have arrived. . 

“14, The present editors of Arnould reproduce in s. 976 
Sir Joseph Arnould’s own words in his s. 344 (p. 938 of 2nd ed.), 
to which I refer above as being in agreement with Phillips. 
In s. 977 they refer to and criticise the above-mentioned 
passages in Carver and McArthur. 

“15. In Lowndes (5th ed., loc. cit.) arguments are set out 
for and against the desirability of one rule or the other. 
They do not seem to be of much assistance in ascertaining 
what in fact is the rule of the common law. And in so far as 
these arguments deal with the master’s supposed authority 
to bind the cargo by incurring general average expenditure, 
I think they rest on a fallacy. If a master requests, or allows, 
salvors to render salvage assistance, he no doubt incurs a 
liability for and on behalf of the cargo; the salvors have a 
direct claim against the cargo and its owners. If a shipowner 
pays cargo’s proportion of salvage he must reclaim it from 
cargo owners, not as contribution to a liability he has incurred, 
but as indemnity for a payment he has made on behalf of, 
and as agent for, the person directly liable. But if the master 
pays port charges or crew’s wages at a port of refuge, that is a 
liability incurred by him only for his owner. In deciding the 
extent of the owners’ right of contribution to that liability from 
others it does not seem of service to import considerations as to 
the master’s authority to incur direct liabilities for those others. 

“16. The case The Mary Thomas (1) cited in this 


(1) [1894] P. 108. 
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connection in Lowndes at p. 313 seems irrelevant. It concerns 
the rights and liabilities of assured and underwriters on a 
policy. In discussing the law of general averages as between 
the parties to the contract of affreightment, reference to the 
subsequent and distinct question of the rights of those parties 
as against their respective underwriters is usually misleading. 
One of the soundest remarks about general average was that 
made by the late Mr. Lowndes himself (4th ed., 1888, preface, 
p- x): ‘The subject of general average can never be so well 
understood as when it is studied apart from insurance, with 
which it is only accidentally associated, and as an outlying 
branch of the law of affreightment, to which it naturally 
belongs.’ 

“17. The most relevant authorities seem to me to be the 
following :—Birkley v. Presgrave (1), in which it is to be noted 
that there was expenditure as well as sacrifice : twelve men 
were got on board to pump, and were paid half a guinea 
apiece, ‘they refusing to do so under that sum’; and 
Lawrence J. in his celebrated definition includes ‘ expenses 
incurred’ as well as ‘ sacrifices made.’ Fletcher v. Alexander (2), 
as to which the considerations I have indicated in para. 10 
seem pertinent. Ocean Steamship Co. v. Anderson (3), in which 
I think Brett M.R. implies that the arrival of the cargo was 
a necessary condition of its liability to contribute to the general 
average expenditure. The relevancy of his judgment does not 
seem to be affected by the fact that the House of Lords (4) 
ordered a new trial in order that it might be ascertained 
whether the amount of the general average expenditure was 
reasonably incurred. 

“18. My own conclusion is that the rules of the common 
law are as follows :— 

(i) The right of a shipowner to contribution in general 
average is the same, whether his claim is for contribu- 
tion to a general average sacrifice or for contribution 
to general average expenditure. 

(ii) The extent of the right of a shipowner to contribution 


(1) (1801) 1 East, 220. (3) (1883) 13 Q. B. D. 651. 
(2) L. R. 30. P. 376. (4) (1884) 10 App. Cas. 107. 
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in general average is the same as the extent of the 
right to such contribution of any other party to the 
contract of affreightment. 

(iii) A claim to contribution in general average by any 
party to the contract of affreightment must be 
assessed upon the properties of all parties to that 
contract upon the values of such properties at the 
port of adjustment, and the port of adjustment, if 
the voyage has not been abandoned at an earlier 
port, is the port of the agreed destination under 
that contract. 

(iv) If the property of any party to the contract of 
affreightment who is called upon to contribute in 
general average to another party or parties has no 
value at the port of adjustment, either by its arrival 
in a worthless condition or by its not arriving at all, 
that party cannot be made to contribute. 

“19. I should arrive at the same result in the present case 
upon another and narrower ground. The shipowner’s right 
to treat this sum of 7171. 16s. 3d. as general average expendi- 
ture arises solely as a matter of contract, by the incorporation 
in the bills of lading of the York/Antwerp Rules, 1890 (see 
para. 3 above). In construing the contract so made I think 
Nos. 10 and 11 of the rules must be read in conjunction with 
No. 17, and that so construed the result is the same as I have 
suggested in para. 10. 

“20. I award that the claimant is not entitled to recover 
the sum of 436/. 2s. 2d., or any sum, from the respondents. 
I direct that the claimant shall pay the costs of this my award, 
and if the respondents shall in the first place pay such costs 
the claimant shallrepay them. And I direct that the claimant 
shall pay to the respondents their costs of the reference to be 
taxed if not agreed. 

“21. If the Court shall be of opinion that the claimant is 
entitled to claim contribution in general average from the 
respondents to the said sum of 7171. 16s. 3d. and is entitled 
to have such contribution assessed upon the values of ship, 
freight and cargo as they would have been at the port of 
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destination if the voyage from Horta had been safely accom- 
plished, then I award that the claimant shall recover from 
the respondents the sum of 4361. 2s. 2d. I direct in that case 
that the respondents shall pay the costs of this my award, 
and if the claimant shall have paid such costs they shall repay 
them to him. And I direct that the respondents shall pay to 
the claimant his costs of the reference to be taxed if not 
agreed. 

“22. If the Court shall be of opinion that the claimant is 
entitled to claim contribution in general average from the 
respondents to the said 717]. 16s. 3d., and is entitled to have 
such contribution assessed upon the values of ship, freight and 
cargo as they existed at Horta, then I award that the claimant 
is entitled to recover from the respondents such proportion 
of 7171. 16s. 3d. as the value of the respondents’ cargo at 
Horta bore to the combined values at Horta of the ship, the 
freight at risk and the said cargo, and in this case 1 make the 
same directions as to costs as in para. 21. 

** 23. As I have in this award so signally broken the salutary 
rule that an arbitrator should not give his reasons, I may 
perhaps add that the parties came before me in entire agree- 
ment as to the facts of the case and differing solely as to the 
law. Since they referred this their difference to me I have 
thought that I ought to decide it and not merely to hand on 
the problem to the Court. In doing so I have desired to make 
my decision at any rate intelligible, leaving it to the Court to 
determine whether it is intelligent.” 


Jowitt for the claimant. 


Le Quesne for the respondents. 
Cur. adv. vult. 


March 23. Sankey J. read the following judgment: This 
is a special case stated by a legal arbitrator to raise the follow- 
ing question of law: If subsequently to the incurring by a 
shipowner of general average expenditure the ship and all 
her cargo are totally lost while completing the agreed voyage, 
can the shipowner claim any contribution in general average 
from the owners of the cargo so lost ? 


635 


1921 


CHELLEW 
v. 
Roya 
ComMISSION 
ON THE 
SUGAR 
SUPPLY 


636 


1921 


KING’S BENCH DIVISION. [1921] 


The facts are as follows. [His Lordship read paras. 1, 2, 3, 


“Cuzttew 4, 5 and 6 of the special case. ] 


v. 
Royvab 


The question which falls for determination is not easy to 
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matter, but it is one which has been considerably discussed 
by distinguished jurists who have written upon the subject— 
namely, Arnould on Marine Insurance, Carver on Carriage 
by Sea, Lowndes on General Average, McArthur on Marine 
Insurance, Phillips on Insurance. These authors differ from 
one another without always assigning the most satisfactory 
reasons for their conclusions. 

With regard to general average sacrifice the law would 
appear to be settled. Bovill C.J. in the case of Fletcher v. 
Alexander (1) says: “If, however, after the jettison or the 
matter which is the subject of average has arisen, the remainder 
of the goods are totally lost, and so no benefit accrues to the 
owners of the other goods from the jettison, no contribution 
can be claimed. The whole law on the subject is founded on 
the principle that the loss to the individual whose goods are 
sacrificed for the benefit of the rest is to be compensated 
according to the loss sustained on the one hand and the 
benefit derived on the other.” Lowndes at p. 302 of the 5th 
ed. says: “‘ On this point all the authorities, and the practice, 
are agreed. The question as to which there is room for 
difference of opinion is, whether the rule thus laid down for 
jettison is to be applied to the case of expenditures.” Both 
Phillips, 5th ed.,ss. 1317 and 1319, and Arnould, 9th ed.,s. 976, 
distinguish between sacrifice and expenditure, the latter 
saying: “‘ As regards sacrifice, then, the law is clear. But in 
the case of expenditures attention must be paid to some 
different considerations.” He sets them out and concludes 
the section by saying: ‘Hence, the long established rule 
used to be that disbursements for the general benefit must 
be fully reimbursed in general average, whether the ship and 
cargo be eventually saved or not.” But ats. 977 he states : 
“ Notwithstanding these considerations, however, the general 
practice of adjusters is, as we have already observed, not to 


(1) L. R. 3G. P. 375, 382. 
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give practical effect to this distinction, but to allow contribu- 
tion, and to assess the contributory values, in all cases with 
respect to the state of facts as existing at the port where the 
adventure is terminated, whether the claim for contribution 
arise out of sacrifices or expenditures. In neither case, 
therefore, does any property contribute which does not 
ultimately arrive, and such property, moreover, only contri- 
butes on its arrived value.” On the other side there is the 
authority of Carver (6th ed.), who states (s. 428): ‘“ Hence it 
has been repeatedly laid down by writers of authority, both 
in England and in the United States, that the rule as to 
contribution to an expenditure is different from that as to a 
sacrifice. It is said that all the parties interested in the 
adventure become, there and then, as soon as the advance is 
made, liable to repay their shares, and that those shares 
should be in proportion to the values of the property at the 
time of the expenditure, without regard to subsequent losses 
or deterioration. There has not, however, been any decision 
on the point, and adjusters in practice do not recognise the 
supposed distinction. They take the state of things at the 
termination of the adventure as the basis for contribution, 
both with regard to sacrifices and expenditures.”’ It is there- 
fore established in the case of a sacrifice that the contributions 
shall be in proportion to the benefits ultimately derived. The 
reasons for this equally apply (with the one reservation) in 
the case of an expenditure. The rule of law should therefore, 
if possible, be the same in both cases. And of McArthur, 
2nd ed., p. 205, footnote (a), who says: “There appears, 
therefore, no sufficient reason for altering the rule that, with 
the exceptions above mentioned, contribution to expenses 
should be made upon the same basis as to sacritices, namely, 
upon the net value of the property at the termination of the 
adventure, i.e., assuming that the amount of the general 
average is within the net value of the property.” 

To sum up the matter Phillips and Arnould appear to 
distinguish between sacrifice and expenditure, Carver and 
_ McArthur appear to treat them on the same footing subject 
to certain exceptions, one of which is stated by Carver in the 
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above-mentioned section to be that: “If, after general 
average disbursements have been made, a total loss of ship 
and cargo occurs, it seems clear that the disbursements should 
not be borne by the shipowner entirely ; or if the value of 
what is ultimately saved of the adventure is less than the 
expenditure, it is equally clear that the excess of expenditure 
should not fall wholly either on the shipowner, or on the 
owners of what has been saved.” 

Lowndes, 5th ed., at p. 302, sets out the argument on both 
sides with a leaning to the view held by Arnould. Those 
who are in favour of distinguishing between sacrifice and 
expenditure contend that an expenditure of a nature as in 
the present case incurred in the middle of a voyage constitutes 
a debt which at the moment it is incurred is due rateably from 
each contributor. Their opponents argue (1.) that the state 
of facts at the termination of the venture is to be regarded ; 
(2.) that the claim to contribution in general average must be 
assessed upon the value of the property of all:parties to the 
contract of affreightment at the port of adjustment ; (3.) that 
if the voyage has not been abandoned at an earlier port, the 
port of adjustment is the port of the agreed destination under 
the contract. 

In my opinion the arguments in favour of taking the state 
of facts at the termination of the venture are more weighty, 
especially because : (1.) The value of the property when it 
reaches the hands of its owners can be ascertained with pre- 
cision. (2.) There ought to be only one adjustment of the 
nature of general average. Endless confusion would result 
from a multiplicity of adjustments made on a multiplicity of 
different considerations. (3.) The whole law depends, as was 
said in Fletcher v. Alexander (1), on the loss to the one and the 
benefit, that is, in my view, the ultimate benefit to the other: 
see Lowndes, p. 303. It is true that Carver, as above pointed 
out, suggests one reservation to the principle that contribu- 
tions in the case of expenditure should be the same as in the 
case of a sacrifice—namely, in proportion to the benefits 


(1) L. R. 30. P. 375, 382. 
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ultimately derived—but he appears to me to give no good or 
logical reason for this reservation. 

It was urged that in The Mary Thomas (1) the Court of 
_ Appeal, affirming Gorell Barnes J., as he then was, suggest 
a distinction between a sacrifice and an expenditure, but 
that case was not a direct decision on the law of general 
average, but upon the rights of a shipowner under an insurance 
policy, where different considerations may apply. Neither 
do I think that the case of expenditure by a ship’s master 
in reward of salvage operations is a true analogy or a safo 
guide, because if a shipowner pays a cargo’s proportion of 
salvage he must reclaim it from the cargo owners not as a 
contribution to a liability he has incurred, but as indemnity 
for a payment he has made on behalf of and as agent for the 
person directly liable. 

I agree with the conclusions stated by the learned arbitrator 
in para. 18 of the special case, which are as follows. [His 
Lordship read them and continued:] I think (1.) on the 
question of principle the law demands the loss _ of 
the one and the ultimate benefit of the other, and 
(2.) on the question of practice certainty and convenience 
instead of confusion are to be obtained by one adjustment at 
the port of destination. Applying that question of principle 
and that question of practice to the present circumstances, 
T am of opinion that as no cargo arrived at the port of destina- 
tion the shipowner is not entitled to claim contribution from 
the cargo owners, and the award of the arbitrator must 
therefore be upheld. 

Award upheld. 


Solicitors for claimant: Holman, Fenwick & Willan. 
Solicitors for respondents: Waltons & Co. 
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1921 ROBINSON v. MARSH. 
April 14, 19. 
a (1920. R. 1004.] 


Gaming—Money lost by playing at Cards—Cheque for larger Amount given 
in Payment—Consideration for Cheque partly valid—Actual Payment of 
Cheque by Drawer—Claim to. recover Amount of Money lost at Cards— 
Gaming Act, 1835 (5 & 6 Will. 4, c. 41), ss. 1, 2. 


By s. 1 of the Gaming Act, 1835, notes, bills, and mortgages, which 
were by certain Acts of Parliament declared to be void, including notes, 
bills, and mortgages given as security for money lost by playing at 
cards, are to be deemed to be made, drawn, accepted, given or executed 
for an illegal consideration. 

By s. 2: “In case any person shall.... make, draw, give, or execute 
any note, bill, or mortgage for any consideration on account of which 
the same is” by the aforesaid Acts of Parliament “ declared to be void, 
and such person shall actually pay to any indorsee, holder, or assignee 
of such note, bill, or mortgage the amount of the money thereby secured, 
or any part thereof, such money so paid shall be deemed and taken 
to have been paid for and on account of the person to whom such note, 
bill, or mortgage was originally given upon such illegal consideration as 
aforesaid, and shall be deemed and taken to be a debt due and owing 
from such last-named person to the person who shall so have paid such 
money, and shall accordingly be recoverable by action at law in any 
of His Majesty’s Courts of Record.” 

The plaintiff lost 2685/. in playing at cards with the defendant. He 
gave the defendant in payment therefor a cheque for 27001. drawn 
upon his bank, the difference—namely, 15/.—being handed by the 
defendant to the plaintiff in cash. The cheque was indorsed by the 
defendant and paid into his bank, and was duly met by the plaintifi’s 
bank upon presentation. The plaintiff brought an action to recover 
26851. under s. 2 of the Gaming Act, 1835 :— 

Held, that the cheque was a bill within s. 2 of the Gaming Act, 1835, 
and that it had been “ actually’ paid by the plaintiff; secondly, that 
the considerations for the cheque could be severed and that the plaintiff 


was entitled to maintain his action and recover in respect of the illegal 
consideration. 


AcTIon tried by McCardie J. 

The plaintiff claimed to recover 2685/. as money paid for 
and on account of the defendant. 

The following statement of facts is taken from the judg- 
ment: In March, 1920, the plaintiff played at cards with 
the defendant. He lost 26851. He gave a cheque to the 
defendant for 27001. The difference between the two figures 
—namely, 15/.—represented a sum incash which the defendant 
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handed to the plaintiff at his request as an ordinary payment 
and irrespective of the card losses. Hence the plaintiff 
sues for 26851. only. The cheque for 2700]. was drawn by 
the plaintiff upon his account at the Bank of Liverpool, Ld. 
It was indorsed by the defendant and paid by him into his 
account at the London City and Midland Bank. It was 
duly met by the plaintiff’s bank upon presentation. 


Valetta for the plaintiff. 
Beresford for the defendant. 
The arguments sufficiently appear from the judgment. 


Cur. adv. vult. 


April 19. McCarpir J. read the following judgment: 
This action rests on s. 2 of the Gaming Act, 1835. It is 
framed on the assumption that Dey v. Mayo (1) is correct. 
The defendant has raised however two points, one of which 
is independent of the result of the pending appeal to the 
House of Lords in that case. 

The facts here lie within a narrow compass. [His Lordship 
stated the facts set out above and continued :] Upon those 
facts Mr. Beresford, for the defendant, submitted two 
points—namely, (1.) That her. there was no “actual ”’ 
payment by the plaintiff within s. 2 of the Gaming Act. 
(2.) That the section does not in any event apply to a cheque 
with respect to which part of the consideration is illegal and 
the residue of the consideration valid. I take these two 
points separately. 

First, Did the plaintiff actually pay this cheque ? 
Mr. Beresford argued that this point was not definitely raised 
or decided as a separate question in Dey v. Mayo. (1) This 
is correct. Undoubtedly, however, the Court of Appeal 
there assumed as plain that a man “ actually ” paid within 
s. 2 when the cheque upon his bank was duly met by them on 
his behalf. I asked Mr. Beresford to define the meaning of 
the words “actually pay.” Despite his ingenious observa- 
tions he could give no satisfactory response. The point 

(1) [1920] 2 K. B. 346. 
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can scarcely be considered without mention of the other 
words in s. 2—namely, “‘ In case any person shall . . . make, 
draw, give, or execute any note, bill, or mortgage for any 
consideration on account of which the same is by”’ the 
aforesaid Acts of Parliament “‘ declared to be void, and such 
person shall actually pay, to any indorsee, holder, or 
assignee, etc.” For if the word “bill” includes a cheque 
then it must, I think, clearly follow that payment of a cheque 
by a banker in the usual way should fall within the words 
“actually pay.” In substance I think that Mr. Beresford’s 
argument was a contention that a cheque on a banker was 
not a ‘* bill’? and did not fall within the documents mentioned 
in the Act of 1835. I cannot accept this contention. The 
question arose in the most definite manner in Lynn v. Bell (1) 
before Palles C.B. and Fitzgerald and Deasy BB. They 
held, affirming Morris C.J. (afterwards Lord Morris), that 
the word “bill”? in the Act of 1835 did include a cheque. 
I am aware that in Dey v. Mayo(2) the language of 
Palles C.B. was criticized by Bankes and Scrutton L.JJ. 
But neither of those Lords Justices nor Atkin L.J., the other 
member of the Court, cast any doubt on the ruling in Lynn v. 
Bell (1) that a cheque was a bill within s. 2, or that “‘ actual ” 
payment could be made by means of a banker’s cheque. 
In my opinion the decision in Lynn v. Bell (1) on this point was 
clearly right. It is quite true, as Mr. Beresford points out, 
that in 1835 cheques were comparatively little employed 
as compared with their wide user at the present day. But 
they were quite well known and were, I think, correctly 
regarded as bills of exchange. A cheque was and is a bill of 
exchange with peculiar features. It is well said in Halsbury’s 
Laws of England, vol. ii., p. 460, that “ cheques are a special 
form of bills of exchange, comparatively modern in origin, 
which take the place of the notes formerly issued by bankers 
in return for the money of the customer deposited with them, 
and illustrate strikingly the adaptability of the law merchant.” 
The matter is tersely put thus in Chalmers on Bills of 
Exchange (8th ed.), p. 284: “* All cheques are bills of exchange, 
(1) (1876) Ir. R. 10 C. L. 487. (2) [1920] 2 K. B. 346. 
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but all bills of exchange are not cheques.” In the 1866 
edition (9th ed.) of Byles on Bills, p. 13, it is said: ““A check on 
a banker is, in legal effect, an inland bill of exchange, drawn 
on a banker, payable to bearer on demand’: see also 
Keene v. Beard.(1) That the use of a cheque on a banker, 
though described as comparatively modern, is yet of some 
antiquity will be seen from Boehm v. Sterling. (2) There 
Lord Kenyon C.J. clearly indicated that in substance a 
‘bankers’ check” was on the same footing for many pur- 
poses as an ordinary bill of exchange. I imagine that in 1835 
the Legislature was well aware of the prevailing opinion of 
lawyers on the matter. In Eyre v. Waller (3) it was held that 
a cheque on a banker was a bill of exchange within the 
Summary Procedure on Bills of Exchange Act, 1855 (18 & 19 
Vict. c. 67). The words in that Act were “bills of exchange 
or promissory notes.” As Pollock C.B. said (4): “‘ According 
to the notion of lawyers, a check is a bill of exchange.” The 
Bills of Exchange Act, 1882; s. 73, gives this definition: ‘“‘ A 
cheque is a bill of exchange drawn on a banker payable on 
demand.” I gather from the judgment of Lord Blackburn 
in M‘Lean v. Clydesdale Banking Co. (5) that this definition 
is declaratory of the prior law. In that case Lord Selborne 
incidentally observed (6): ‘‘ Cheques are bills of exchange 
though they do not include certain privileges.” 

Now I think that there is one matter which shows clearly 
and indeed conclusively that cheques are “ bills” within s. 2 
of the Act of 1835. For s. 1 of that Act also refers to a 
“note, bill and mortgage.” It seems viear that those words 
must bear the same meaning in both sections. It has been 
expressly or impliedly held several times by the Court of 
Appeal that the word “ bill” in s. 1 includes a cheque: see 
Woolf v. Hamilton (7), Moulis v. Owen (8), and Hyams v. 
Stuart King. (9) In this last case Fletcher Moulton L.J. in 
his dissenting judgment (10) uses the phrase “bills (a word 

1) (1860) 8 C. B. (N. 8.) 372. (6) (1883) 9 App. Cas. 103, 

2) (1797) 7 T. RB. 423. (7) [1898] 2 Q. B. 337. 


( 

(2) 

(3) (1860) 5 H. & N. 460. (8) [1907] 1 K. B. 746. 
(4) Ibid. 463. (9) [1908] 2 K. B. 696. 
( ) 


5) (1883) 9 App. Cas. 95. (10) Ibid. 714. 
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which includes cheques).” I venture respectfully to think 


Rosinson that he is clearly correct in that statement. I hold that a 


v. 
MARSH. 
McCardie J. 


cheque is a bill within s. 2 of the Act of 1835. 

It is of course well settled that the giving of a cheque is 
a conditional payment, and when met is a complete payment. 
Thus, e.g., in Bridges v. Garrett(1) Cockburn C.J. said: 
“Tf, however, payment is made by cheque, and the cheque is 
duly honoured, that is a payment in cash ”’ : see, too, Chalmers 
on Bills (8th ed.), pp. 352 et seq. 

The words ‘‘ actually pay ”’ in s. 2 refer, I think, not to the 
method of payment (e.g., by cheque as compared with bank 
notes), but to the reality of payment. The object of the word 
‘‘ actually ”’ was to show that the mere liability to pay a 
cheque held by a third person would not suffice to base an 
action against the original recipient. There must be real 
payment as distinguished from mere obligation to pay. This 
view accords, I think, with good sense as well as with the 
object of the section. I should not desire to limit the word 
“payment”? to a payment in cash or notes. In ordinary 
cases of debtor and creditor payment may be effected in 
divers ways, e.g., by goods, or by services rendered, or the 
lik>, or even by the mere transfer of figures in an account 
by way of set-off : see the cases collected in Stroud, vol. iii., 
Title “ Payment,’ and Leake on Contracts (6th ed.), p. 649. 
But for the purposes of s. 2 and in order to give effect to the 
words “actually pay” I think that a plaintiff must show 
either a payment in cash or that which is substantially 
equivalent to a payment in cash. Arbitrary or unusual 
methods of payment (though good in ordinary cases) will 
not, I think, suffice for s. 2. To hold otherwise would 
encourage subtle devices. The point does not now arise 
for determination before me, and therefore I do not deal 
with it further. The plaintiff here has paid in cash through 
his bankers. 

There remains the second point for decision—namely, 
whether the plaintiff is debarred from recovering by reason 
of the fact that a portion only of the cheque represented an 


(1) (1870) L. R. 5 C. P. 451, 454, 
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minimis doctrine. Now s. 2 provides that where a “note, 
bill or mortgage ”’ is paid under circumstances to which the 
section applies ‘‘ such money so paid shall be deemed and taken 
to have been paid for and on account of the person to whom 
such note, bill, or mortgage was originally given upon such 
illegal consideration as aforesaid, and shall be deemed and 
taken to be a debt due and owing from such last-named person 
to the person who shall so have paid such money, and shall 
accordingly be recoverable by action at law in any of His 
Majesty’s Courts of record.’ The action so brought might, 
in the days of strict pleading, have been based either on debt 
or assumpsit: see Gilpin v. Clutterbuck.(1) It would, I 
conceive, be curious if a man could recover under s. 2 where 
the whole bill or cheque was for an illegal consideration, 
but should fail where a part only of the security was for an 
illegal consideration. Yet such is the ingenious argument of 
the defendant here. The position of bills or cheques given for 
illegal consideration and sued upon in the ordinary way seems 
fairly clear. If any part of the consideration be illegal the 
holder (unless he be a holder in due course) cannot apparently 
recover on the instrument. As it was put by Collins M.R. 
in Moulis v. Owen (2): “ As the action here is on a cheque, 
the objection to part of the consideration is an answer to the 
entire claim.’ He then refers to Byles on Bills (16th ed.), 
p. 170. That treatise contains these useful paragraphs and 
cites the appropriate decisions: “If part of the consideration 
of a bill or note be fraudulent or illegal, the instrument is 
vitiated altogether. Where the parties have woven a web 
of fraud or wrong, it is said to be no part of the duty of Courts 
of Justice to unravel the threads.” ‘If a bill originally 
given upon an illegal consideration be renewed, the renewed 
bill is also void, unless the amount be reduced by excluding 
so much of the consideration for the original bill as was 
illegal.” It is well however to compare the statements made 
and the authorities given in Leake on Contracts (3rd ed.), 


(1) (1849) 13 L. T. (O. S.) 71. (2) [1907] 1 K. B. 753. 
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pp. 547 and 677. Now the principle of indivisibility may be 
sound and proper when the holder of a vitiated instrument 
(not being a holder in due course) sues upon it. He founds 
upon one entire contract contained in one writing. The 
illegality seems inherent in the instrument. But in the case 
of an action under s. 2 of the Gaming Act, 1835, the plaintiff 
does not sue on the illegal security. He rests his claim 
upon a statute, and he sues in a particular form to enforce 
a particular cause of action. Hence I see no reason for 
refusing to recognize in such a case a divisibility of the 
consideration for which the instrument has been given. This 
rule of divisibility in cases of partial failure of consideration 
as contrasted with illegal consideration has long been 
recognized as between immediate parties to bills, notes, and 
cheques. Thus in Darnell v. Williams (1) the plaintiff sued 
on a bill of exchange for 19]. 5s. The defendant proved that 
101. only of the bill was for valuable consideration and that 
the balance of 91. 5s. was for the accommodation of the 
plaintiff. It was held by Lord Ellenborough that as between 
the parties the bill was for 10]. only : see, too, the authorities 
cited in Byles on Bills (16th ed.), pp. 154-5, and Chalmers 
on Bills (8th ed.), p. 115. If, e.g., a buyer accepts a bill for 
100J. for two bales of cotton, and the vendor supplies but one, 
then in an action on the bill, the vendor can recover but 
50l.: see Agra and Masterman’s Bank v. Leighton. (2) The 
principle, however, appears to apply only where the failure 
of consideration is for an ascertained and liquidated amount : 
see the textbooks and authorities above referred to and 
cf. Seymour v. Pickett. (3) 

There is thus no inherent difficulty in separating the several 
considerations of a bill of exchange or cheque in proper 
cases, and I see no reason why either upon legal principle 
or good sense I should fail to separate them here. To 
refuse to allow the plaintiff to recover merely because a part 
of the consideration is not illegal would defeat the object of 
the statute. It would be strange indeed to hold that if the 


(1) (1817) 2 Starkie, 166. (2) (1866) L. R. 2 Ex. 56, 65. 
(3) [1905] 1 K. B. 715. 
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whole consideration be illegal the plaintiff can recover, whereas 
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if part only be illegal he cannot recover at all. I cannot Resugon 


accept such a position> It is true that s. 2 does not expressly 

contemplate such a state of facts as that now before me. 
But the Act must be reasonably interpreted, and should be 

applied upon the basis of sound sense in so far as that is 

agreeable to established legal principles. 
I therefore give judgment for the plaintiff for 26851., that 
is, for the amount of the 27001. cheque less the 151. which was 
cash admittedly advanced by the defendant to the plaintiff. 


Judgment for plaintiff. 


Solicitors for plaintiff: Tarry, Sherlock & King, for Reuben 
Cohen, Stockton-on-Tees. 
Solicitors for defendant: S. Myers & Co. 


PIGGOTT v. ASSESSMENT COMMITTEE OF 
CUCKFIELD UNION. 


Rates—Tithe Rentcharge—Assessment of —Deduction of usual Tenants’ Rates— 
Tithe Rentcharge (Rates) Act, 1899 (62 & 63 Vict. c. 17), a. 1. 


By s. 1 of the Tithe Rentcharge (Rates) Act, 1899: ‘“‘ The owner of 
tithe rentcharge attached to a benefice shall be liable to pay only one 
half of the amount of any rate to which this Act applies, which is 
assessed on him as owner of that tithe rentcharge, and the remaining 
half shall... . be paid by the Commissioners of Inland Revenue a 

Held (by Darling and Horridge JJ., Avory J. dissenting), that in 
the calculation of the rateable value of tithe rentcharge the whole of 
the rates to which it is subject ought to be deducted, and not merely 
one half. 

The above section does not affect the assessment of the rentcharge 
in the valuation list on which the rate is subsequently based, but only 
the quantum of the rate which a particular class of owner—namely, the 
owner of a rentcharge which is attached to a benefice—is liable to pay. 


CasE stated under Baines’ Act (12 & 13 Vict. c. 45, s. 11) 
on an appeal to the East Sussex Quarter Sessions against a 
‘rate for the relief of the poor. 
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1. The appellant is the owner of a tithe rentcharge under 
the Tithe Commutation Act, 1836, the Tithe Commutation 
Amendment Act, 1837, and the Tithe Act, 1891. 

2. The said tithe rentcharge is attached to the benefice 
of the parish of Hurstpierpoint, which is in the Cuckfield 
Union in the County of Sussex. The appellant is the rector 
of the said parish, and the respondents are the Assessment 
Committee of the said Union. 

3. On or about March 1, 1918, the respondents assessed 
the said tithe rentcharge in their valuation list for the said 
parish at the gross and rateable value of 8131. 

4. Under the Tithe Rentcharge (Rates) Act, 1899, the 
appellant is liable to pay only one-half of the rates assessed 
on him as owner of the said tithe rentcharge, the other half 
being paid by the Commissioners of Inland Revenue. 

5. In calculating the gross and rateable value of the said 
tithe rentcharge the respondents deducted (inter alia) the sum 
of 1341. 13s. for rates payable thereon, being half the amount 
of the rates thereon for the current year,on the ground that 
the appellant was only liable to pay one-half of such rates 
by virtue of s. 1 of the Tithe Rentcharge (Rates) Act, 1899. 

6. On October 4, 1919, a rate of 3s. 5d. in the £ in respect 
of the said tithe rentcharge was assessed on the appellant 
as such owner based on the value in the said valuation list. 

7. The appellant gave notice of objection to the respondents 
against such valuation list, and contended that he was over- 
assessed, and also that in calculating the gross and rateable 
value of the said tithe rentcharge the whole of the rates for 
the current year ought to be deducted. The respondents 
thereupon reduced the said assessment from 813]. gross and 
rateable to 759]. gross and rateable value on other grounds, 
but decided that in arriving at the gross and rateable value 
of the said tithe rentcharge only half the rates for the current 
year ought to be deducted. 

8. On June 4, 1920, the appellanc gave notice of appeal 
against the said rate to the Quarter Sessions for East Sussex, 


and thereupon this case was stated by consent for the opinion 
of the Court. 
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The question for the opinion of the Court is whether the 
whole of the rates assessed upon the said tithe rentcharge 
ought to be deducted in order to arrive at its gross and 
rateable value or whether only half of such rates ought to 
be so deducted. If the Court is of opinion that the whole of 
such rates ought to be deducted then this appeal is to be 
allowed, and the gross and rateable value of the said tithe 
rentcharge is to be altered to 634l., and the rate appealed 
from is to be amended accordingly. If the Court is of opinion 
that only half of such rates ought to be deducted, then the 
appeal is to be dismissed, and the gross and rateable value 
of the tithe rentcharge is to remain at 7591. 


Hon. Sir Malcolm Macnaghten K.C. and Willoughby 
Williams for the appellant. In 1836 the Tithe Act (6 & 7 
Will. 4, c. 71) was passed, which by s. 67 abolished tithe in 
kind and substituted therefor a tithe rentcharge, and s. 69 
of that Act provided that the tithe rentcharge should be 
subject to rates just as tithe had previously been. In the 
same year was passed the Parochial Assessments Act (6 & 7 
Will. 4, c. 96). That Act introduced a uniform system of rating 
in all parishes, the rate being based on “the rent at which 
(the premises) might reasonably be expected to let from year 
to year, free of all usual tenant’s rates and taxes, and tithe 
commutation rentcharge, if any,” less certain deductions for 
repairs and insurance. The words “ free of all usual tenant’s 
rates and taxes” are now, since the Valuation (Metropolis) 
Act, 1869, understood to mean “‘if the tenant undertook 
to pay all usual tenant’s rates and taxes.” Tithe rentcharge 
being the subject of rates, we have to imagine a hypothetical 
tenant who would take a lease of the rentcharge from year to 
year, and the question is, what rent such a tenant would 
give on the terms of his paying all the usual tenant’s rates 
and taxes? The rates on tithe rentcharge have now, by 
g. 6 of the Tithe Act, 1891 (54 & 55 Vict. c. 8), to be assessed 
on and recovered from the owner of the rentcharge in the 
like manner as on and from any occupying ratepayer; and 
‘as the full rates would be assessed on an occupying ratepayer 
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1921 so the full rates must equally be assessed upon the owner. By 
Piccorr the Tithe Rentcharge (Rates) Act, 1899, no doubt in cases 


Aseresment 12 Which the rentcharge is attached to a benefice, that is to 
Go sa say is not in the hands of a lay impropriator, the owner is to 
poet pay “only one-half of the amount of any rate... . which 


UNION. ig assessed on him,” but that does not affect the amount 
which is to be assessed on him; on the contrary it assumes 
that the whole is to be so assessed. The words “usual 
tenant's rates” refer to the description of rates usually borne 
by the tenant, not to their quantum. The matter here to 
be decided is indeed covered by authority. In Reg. v. Dodd (1) 
by a local Act the owner of a tenement under a certain 
rateable value ascertained according to the Parochial Assess- 
ment Act was to be rated to the poor rate instead of the 
occupier. The Act provided that, if he chose, he might 
compound to pay the rates whether the tenement was 
occupied or not, and that if he so compounded he was to pay 
only half the rate. It was held that an owner so compounding 
was entitled, in ascertaining the rateable value of the tenement, 
to the same deduction in respect of rates as if the tenement 
had not been compounded for. Cockburn C.J. said: ‘“‘ We 
must ascertain what are the usual tenant’s rates and taxes, 
independently of the local Act. The landlord, therefore, must 
be considered as standing in the place of the tenant, and 
he is entitled to the deduction in respect of what the tenant 
would be rated at, and not what he, the landlord, actually 
paid.” And Blackburn J. said that the fact of the landlord 
being required to pay only half the sum assessed when he 
agrees to pay whether the house is empty or not “ does not 
affect the deductions to be made in order to ascertain the 
rateable value; a different assessment is not to be made.” 
If the contention of the other side in the present case is right 
the provision in the Act of 1899 that half the rates shall 
be paid by the Commissioners of Inland Revenue would 
have the effect of increasing the aggregate rateable value 
of the parish, and the Act which was passed for the 
purpose of benefiting only the parson would have the effect 

(1) (1865) L. R. 1 Q. B. 16, 18. 
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of benefiting the parish as well at the expense of the general _—1921 

taxpayer. eect 

B21) a ee te oe 
. pecial agree- 

ment by the landlord to compound for the rates, and the Cen 

remission of liability for half the rates was personal to the ae 

party so compounding; whereas under the Act of 199 the 

remission of such liability applies to all owners of tithe 

rentcharges attached to benefices, it is not a personal matter. 

The gross value of premises on which the rates are based 

is the sum which the hypothetical tenant could afford to pay 

if he paid the rates out of his own pocket, and if he has only 

to pay half the rates he would take that into consideration 

when agreeing the rent. The special rates fixed by an Act of 

Parliament like the Act of 1899 are the “‘ usual ” rates of the 

particular class of hereditaments to which the Act relates: 

“ Free of all usual tenant’s rates ’’ means free of all the rates 

that he has to pay, not free of all the assessments that are 

made on the tenant. In Slade v. Bristol Overseers (2) the 

appellant was the owner of a cottage in Bedminster which was 

let at 7s. a week, the owner agreeing with the tenant to pay 

all rates. By a local Act Bedminster was incorporated in the 

parish of Bristol, and it was provided by that Act that for a 

period of ten years the owners and occupiers of rateable 

hereditaments in the incorporated area should be assessed at 

a rate in the £ less by 1s. 4d. than similar property in other 

parts of Bristol. The appellant contended that he was 

over-assessed in respect of the said cottage in that for the 

purpose of arriving at the gross estimated rental the amount 

deducted in respect of rates was, not that of the full rate 

levied on those parts of the parish which were not subject 

to differential rating, but the lower rate actually levied on 

him under the local Act. The recorder of Bristol, before 

whom the appeal was brought, overruled that contention 

and dismissed the appeal on the ground that the differential 

rate in Bedminster affected the property and not the particular 

_owner or occupier. On a case being stated the Divisional Court 

(1) L. R. 1 Q. B. 16, 18. (2) (1906) 74 J. P. Newspaper, 629. 
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upheld the recorder. They held that the hypothetical tenant, 
who would for the ten years pay the usual tenant’s rates and 
taxes at a lower rate, would give a higher rent for the premises. 
That supports the respondents’ contention. In Smith v. 
Birmingham Corporation (1) it was provided by a Water- 
works Act that the charge for the supply of water for domestic 
use should be at a rate varying with the annual rent of the 
premises. The appellant was the owner of certain houses 
supplied with water under the Act. The houses were let 
at weekly rents, the appellant paying all rates charged thereon. 
As an owner he was allowed under the Poor Rate Assessment 
and Collection Act, 1869, a deduction of 30 per cent. of the 
full amount of the poor rate which an occupier if rated would 
have paid. It was held that in order to arrive at the “ annual 
rent ’’ on which the water rate was computed the amount of 
the poor rates paid was rightly deducted, but the appellant 
was not entitled to deduct the full amount of the rates which 
an occupier, if rated, would have paid. The Court there said : 
“We do not think that the legislature intended, nor has it 
anywhere provided, that, in estimating charges which he 
has to pay, he can deduct in respect of such outgoings from 
the annual value upon which he is to be rated more than the 
sums which he in fact pays.” Hackney and Lamberhurst 
Tithe Commutation Rentcharges (2) shows that the proper 
method of assessing tithe rentcharge is to assess it on gross 
receipts less the necessary expenses, and as the Tithe Rent- 
charge (Rates) Act, 1899, has diminished the amount of the 
expenses by providing that the owner shall only pay half 
the poor rate, a less sum must be deducted for the purposes 
of the assessment than would have been deductable if that 
Act had not been passed. 

Hon. Sir Malcolm Macnaghten K.C. in reply. The respond- 
ents are wrong in assuming that the hypothetical tenant 
is entitled to the benefit of the Act of 1899. The person who 
under s. 1 is entitled to that benefit is the ‘“‘ owner,” and the 
hypothetical tenant is not an owner. By s. 2, sub-s. 1 (c), 
“the expression ‘owner of tithe rentcharge’ has the same 

(1) (1883) 11 Q. B. D. 195, 200. (2) (1858) E. B. & E. 1. 
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meaning as in the Tithe Act, 1891.” By s. 9 of the Tithe Act, 
1891 (54 & 55 Vict. c. 8), we are referred back for the meaning 
of “ owner” to the Tithe Act, 1836, and by s. 12 of that Act: 


““The word ‘ tithe owner’... . shall mean and include every 
person who shall be in the actual possession or receipt of the 
.... tithes (except .... any tenant for years whatsoever 


holding under a lease or agreement for a lease for a term 
which shall not have exceeded fourteen years from the com- 
mencement thereof).” The hypothetical tenant being a 
tenant from year to year clearly comes within that exception, 
and is therefore excluded from the definition of an owner of a 
tithe rentcharge. The rates which have to be deducted 
from the hypothetical rent are the rates which the hypothetical 
tenant would have to pay, and he would have to pay the whole 
of the rates. 

[Avory J. referred to s. 6 of the Tithe Act, 1891 (54 Vict. 
c. 8), which provides that “‘ Any rate to which tithe rentcharge 
is subject shall be assessed on and may be recovered from the 
owner of the tithe rentcharge,’’ as showing that rates on 
tithe rentcharge are not usual tenant’s rates. ] 

““Usual tenant’s rates’? mean rates which the tenant 
usually pays. The fact that under a particular Act of Parlia- 
ment the poor rate is not to be paid by the tenant but by the 
owner does not make the poor rate any the less a usual tenant’s 
rate. The Assessment Committee have first to ascertain 
what a tenant would give if there were no rates at all. Then 
they must consider what the rates will be for the coming year, 
and they must assume that the tenant will pay those rates. 
That he does not in fact have to pay them is immaterial. 


Avory J. In this case I have the misfortune to differ 
from my Lord and my brother Horridge. In order to solve 
the question stated for the opinion of the Court we have to 
ascertain the rent at which the tithe rentcharge in question 
‘‘might reasonably be expected to let from year to year 
free of all usual tenant’s rates and taxes,” that is to say the 
rent which a tenant would pay if he had to pay those rates 
‘and taxes. The owner of the tithe rentcharge has to be taken 
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1921 into account as a possible tenant, and he is the person upon 
Pee whom, by s. 6 of the Tithe Act, 1891, any rate to which the 
Whauaaaie tithe rentcharge is subject is to be assessed. By s. 1 of the 
CommirtzE Tithe Rentcharge (Rates) Act, 1899: “The owner of tithe rent- 
Guexett charge attached to a benefice ’’—which is this case—* shall be 
UNION. Jiable to pay only one-half of the amount of any rate to which 
this Act applies, which is assessed on him as owner of that 
tithe rentcharge, and the remaining one half shall... . be 
paid by the Commissioners of Inland Revenue.” That 
Act does not contemplate the letting of a tithe rentcharge, 
in consequence no doubt of the provisions of s. 6 of the Tithe 
Act, 1891, already referred to. But whether the owner 
be regarded as the hypothetical tenant of the tithe rentcharge, 
or whether it be assumed to be let to another person, the 
question is, Would not such tenant in arriving at the rent 
which he could afford to pay have regard to the fact that he 
could not be called upon to pay more than half the rates ? 
Would he not give a higher rent in consequence of the 
reduction in the rates which it is presumed by the Parochial 
Assessment Act he would have to pay? It is suggested that 
that half does not come within the expression “ usual tenant’s 
rates,” but in my opinion in order to ascertain what are the 
usual tenant’s rates payable in respect of a particular here- 
ditament recourse must be had to the statute which regulates 
the payment of such rates. It has been forcibly pointed 
out by Sir Malcolm Macnaghten that the Act of 1899 only 
gives relief to the “owner” of the tithe rentcharge, and 
that the hypothetical tenant, who is assumed to be a tenant 
from year to year and therefore a tenant for a less term than 
fourteen years, cannot by reason of the definition of ‘‘ owner ” 
in the Tithe Act, 1836, be an owner within the Act of 1899. 
It appears to me that the more that point is emphasized the 
more it becomes necessary to give effect to the provisions 
of s. 6 of the Act of 1891, which provides that the tenant of a 
tithe rentcharge is not to be assessed to any rates at all. 
That being so it logically follows that as the hypothetical 
tenant by reason of that section will have no rates to pay, 
not only will he be not entitled to have more than half the 


eee J. 
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amount of the rates deducted for the purpose of arriving at the 
annual value, but he will not be entitled to have any deduction 
made in respect of rates at all. In the present case we are not 
called upon to decide that point. We are only asked to decide 
whether the Assessment Committee were right in deducting 
only half the rates. In my opinion they were. I cannot 
myself understand how, when in fact it is admitted that one- 
half of the rates to which the tithe rentcharge is subject 
is paid by the Crown, that half which is so paid by the Crown 
can be said to be a usual tenant’s rate. The question of what 
deductions ought to be made from the gross rent of a tithe 
rentcharge for the purpose of getting at the rateable value 
was much discussed in Hackney and Lamberhurst Tithe Com- 
mutation Rentcharges.(1) Amongst other claims of deduction 
there considered was one in respect of land tax. Coleridge J. 
in delivering the judgment of the Court said: “‘ The allowance 
cannot be made for it unless it be brought within the term 
‘usual tenant’s rates and taxes.’.... By statute 38 Geo. 3, 
c. 5, 8s. 17, the tenant is required and authorized to pay the 
sum rated upon the land, and to deduct out of the rent so 
much of the rate as in respect of the rent the landlord should 
and ought to pay and bear, and the landlords, both mediate 
and immediate, according to their respective interests, are 
required to allow such deductions on receipt of the residue 
of the rents. It has been held that a covenant that the tenant 
should pay the land tax is not unlawful ; but, apart from any 
special agreement to the contrary, the tenant, though 
primarily charged, is allowed . .. . by the Act to deduct it 
from the rent. Hence it is commonly considered a landlord’s 
tax, and does not seem to fall within the words ‘ usual tenant’s 
rates and taxes,’ a form of expression in the statute 
seemingly introduced for the purpose of letting in other con- 
siderations than those of a strictly legal character. We do not 
think that this allowance ought to be made to the appellant.” 
Now there is a case where admittedly the tax is payable in 
the first instance by the tenant, but he is allowed to deduct 
it. The Court held that such a tax is not a usual tenant’s tax 
(1) E. B.& E. 1, 47. 
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because it does not ultimately fall upon the tenant, and 
therefore it is not one of those taxes which have to be deducted 
for the purpose of arriving at the rateable value. It appears 
to me to follow from that that under the provisions of s. 6 
of the Act of 1891 combined with the Act of 1899 at least 
one-half of the rates on the tithe rentcharge are not usual 
tenant’s rates. For the reasons I have already given I much 
doubt whether any of the rates assessed on a tithe rentcharge 
are usual tenant’s rates. I must say one word with respect 
to the cases which have been cited. I do not think my present 
judgment is in eonflict with Reg. v. Dodd. (1) That was a 
case where the owner of weekly property had compounded 
for the rates under the terms of a statute which provided 
that if the owner agreed to pay the rates whether the houses 
were occupied or not he should only be called upon to pay 
half the rates, and the question was whether he was entitled 
to the same amount of deduction for rates and taxes as was 
allowed to occupiers in respect of property not compounded 
for. For the purpose of ascertaining the rateable value of 
any one of those houses it was necessary to assume a tenant 
of that particular house in occupation, and it is clear that such 
a tenant would have to pay the full rates, and accordingly 
the Court decided that the landlord was entitled to the same 
deduction that such a tenant would be entitled to. There 
was no question in that case such as is raised by s. 6 of the Act 
of 1891, which provides that the rates on a tithe rentcharge 
are not usual tenant’s rates at all but owner’s rates. The 
other case which was referred to—Slade v. Bristol Overseers (2) 
—appears to me to be in accordance with the view I have 
formed in this case, certainly not in conflict with it. For 
these reasons I think the Assessment Committee were right 
in refusing to deduct more than half the rates, though I also 


think that they might have been right if they had refused 
to deduct any at all. 


Horrivce J. I regret that I cannot take the same view 
as my brother Avory. The question to be decided is whether, 


(1) L. R. 1 Q. B. 16. (2) 74 J. P. Newspaper, 629. 
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having regard to the provisions of the Tithe Rentcharge 1921 
(Rates) Act, 1899, the Assessment Committee were right in” Procorn 
Saying that only one-half of the rates leviable in respect of OE ite a 
this rentcharge ought to be deducted in arriving at its rateable Comarrez 
value. That Act provides that “The owner of tithe rentcharge aera 
attached to a benefice shall be liable to pay only one-half UNION: 
of the amount of any rate to which this Act applies which 
is assessed on him as owner of that tithe rentcharge.”’ It 
seems to me that that Act has nothing whatever to do with 
the assessment of the value. The intention was that the 
assessment should be made on precisely the same principle 
as it would have been if the Act had not been passed, but that 
when once the assessment had been made the owner was only 
to pay one-half of the rates which were based on that assess- 
ment. That I think is the meaning of the Act. But an argu- 
ment has been addressed to us on the question as to what rent 
the hypothetical tenant of a tithe rentcharge would pay 
according to the provisions of the Parochial Assessments Act, 
1836. Sir Malcolm Macnaghten says that as the hypothetical 
tenant under that Act must be a tenant from year to year 
he would not be entitled to the remission of half the rates, 
for the right to that remission is conferred by the Act of 1899 
only upon the owner, and the owner of a tithe rentcharge 
is defined in the Tithe Act, 1836, in such terms as to exclude 
any person who was a tenant of the rentcharge for a term 
of less than fourteen years. I think that argument is sound, 
but I prefer to put my judgment on the ground that in my 
opinion the Act of 1899 has no reference to the assessment 
of the rateable value; it deals only with the relief from 
payment of a portion of the rates based upon an assessment 
arrived at in the ordinary way. Before dealing with the 
cases that have been cited I wish to refer to s. 6 of the Tithe 
Act, 1891, upon which my brother Avory has commented. 
That section provides that: “Any rate to which tithe 
rentcharge is subject shall be assessed on and may be 
recovered from the owner of the tithe rentcharge, in the 
like manner and by the like process as on and from any 
“occupying ratepayer.” That I understand to be merely a 
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collecting section. Before that Act rates on tithe rentcharge 
could not be recovered from the owner of the rentcharge, 
they had to be levied on the occupier of the premises, and. 
to my mind all that s. 6 provides is that when once you 
have got the rateable value of the rentcharge assessed you 
may assess the rates directly upon the owner and recover 
them from him. I do not think it has anything to do with 
the principle of assessing the rateable value. Now let us turn 
to Reg. v. Dodd.(1) First, it is to be observed that 
the Act under which that case arose contained a provision 
similar to s. 6 of the Tithe Act, 1891, namely a provision 
placing liability on the owner. In that case the appellants 
Dodd & Co. were the owners of two houses in the parish of 
Bilston let at 2s. 6d. a week, giving a rateable value of less than 
61. 10s. By a local Act the owners of houses of a less rateable 
value than 61. 10s. were to be rated instead of the occupiers, 
and such owners were empowered to agree with the parish 
authorities that in consideration of their only being charged 
with half the rates they would pay whether the houses were 
occupied or not. The appellants entered into such an 
agreement. It appeared that the sum allowed to be deducted 
in Bilston for rates and taxes in respect of houses not within 
the said Act was one-fifth of the gross rental. The appellants 
claimed that they were entitled to the same deduction for 
rates and taxes as was allowed to occupiers of property not 
compounded for, that is to say one-fifth of the gross rental. 
The respondents claimed that as under the composition 
agreement they only paid half rates they were only entitled 
to a deduction of one-tenth. The Court held that the appel- 
lants were right. Cockburn C.J. said: ‘‘ The Parochial 
Assessments Act is anterior to the local Act, and its enactments 
are quite irrespective of Acts allowing compositions. The 
Parochial Assessments Act points out what deductions shall 
be made in respect of the usual tenant’s rates and taxes. 
That is a general enactment, and must apply to the case in 
which the landlord is put in the place of the tenant; and 
we must ascertain what are the usual tenant’s rates and 


(1) L. R. 1 Q. B. 16, 18, 
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taxes, independently of the local Act”’—here I think you must 
ascertain what are the usual tenant’s rates and taxes 
independently of the Tithe Rentcharge (Rates) Act, 1899. 
“The landlord, therefore, must be considered as standing 
in the place of the tenant, and he is entitled to the deduction 
in respect of what the tenant would be rated at, and not what 
he, the landlord, actually paid.” It seems to me that every 
word of that judgment applies to the case before us. Then 
Blackburn J. said: ‘‘ The rateable value is to be ascertained 
under the Parochial Assessments Act,”’—that is what we 
have to do here—“ and the local Act then says, if the landlord 
agrees to pay whether the house is empty or not, he shall 
only be required to pay half the sum assessed ’’—and here 
the Act of 1899 makes a similar provision. ‘‘ That does not 
affect the deductions to be made in order to ascertain the 
rateable value; a different assessment is not to be made.” 
In my view under this Act a different assessment of the 
rateable value is not to be made, but when the rates come to 
be paid upon the assessed value only half is to be paid by a 
beneficed clergyman. I wish to say one word with regard 
to the Hackney and Lamberhurst Case.(1) That case seems to 
me to decide nothing more than that a tenant who was going 
to take premises would not take into account the land tax 
which his landlord would have to pay, a proposition that 
can have no bearing upon the construction that we ought 
to put upon the Act of 1899. For these reasons I think that 
the decision of the Assessment Committee was wrong, and 
that the appeal ought to be allowed. 


Darune J. I have come to the same conclusion as my 
brother Horridge. The question which we have to decide 
is as to the effect of s. 1 of the Tithe Rentcharge (Rates) 
Act, 1899, upon the computation of the annual value of a 
tithe rentcharge for rating purposes. The words of the section 
are these. [He read the section.] Now the appellant in 
this case is the owner of a tithe rentcharge attached to a 

benefice. A rate has been assessed on him as owner, and 
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1921 but for this Act of Parliament he would have to pay it in full, 
precorr for the whole of the rate has been assessed on him and no 
Fee ae part of it has been assessed on anybody else. But although 
CommittrE the whole rate has been assessed on him the Act provides 
Cuckrietp that when it comes to payment he shall only be required 

UNnon. 66 pay half of the amount so assessed, the other half being 
pissed paid by the Commissioners of Inland Revenue. In consequence 
of that provision the Assessment Committee in computing 
the gross estimated rental of the tithe rentcharge have only 
allowed a deduction of half the rates. The appellant contends 
that notwithstanding that he is only to pay half the rates 
he is entitled to have the whole of them deducted. That 
depends on the Parochial Assessments Act, 1836. That 
Act, as read in the light of the Valuation (Metropolis) Act, 
1869, provides that the gross estimated rental, which is the 
equivalent outside the metropolis to what is termed gross 
value in the metropolis, shall be the rent at which the premises 
might reasonably be expected to let from year to year if 
the tenant undertook to pay all usual tenant’s rates and taxes. 
When considering what rent the hypothetical tenant would 
give for the rentcharge one must look, not at what he will be 
ultimately called upon to pay, but at what he undertook 
to pay, for it is with reference to that undertaking that the 
hypothetical rent is fixed. The fact that when the rent is 
so fixed upon the terms of that undertaking a statute 
provides that the person liable to pay the rates shall in certain 
circumstances, that is to say where the tithe rentcharge 
happens to be attached to a benefice, be required to pay 
only half the rates which he undertook to pay is quite 
immaterial. It is as though a generous relative had come 
forward and discharged half his liability for him. The 
question which in this case is submitted for the opinion of 
the Court is whether the whole of the rates assessed on the 
tithe rentcharge ought to be deducted in order to arrive 
at the gross and rateable value, or whether only half the 
rates ought to be deducted. My brother Avory’s view is 
that as by s. 6 of the Tithe Act, 1891, the rates on tithe rent- 
charge are to be assessed on the owner and not on the tenant, 
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the hypothetical tenant, when considering the rent which 
he could afford to pay, would not take the rates into account 
as he would not be liable to pay them ; and although, as my 
brother says, it is not necessary to go so far, having regard 
to the terms of the question put to us, he does not shrink 
from going the full length of holding that the hypothetical 
tenant of a tithe rentcharge is not entitled to have any of 
the rates deducted at all. That is, I think, the only logical 
conclusion at which he could arrive if his view of the effect 
of s. 6 of the Act of 1891 is correct. But I take the same 
view of that section as my brother Horridge. I agree with 
him that the appeal must be allowed. 
Appeal allowed. 


Solicitors for the appellant : Wadeson d& Malleson. 
Solicitors for the respondents: Church Adams & Co., for 


E. J. Waugh, Haywards Heath. 
J. F.C. 


HORTON v. GWYNNE. 


Criminal Law—Mens rea—House Pigeon—Shooting under the Belief that itis a 
wild One—“ Unlawfully and wilfully kill” —Larceny Act, 1861 (24 & 25 
Vict. c. 96), s. 23. 


By s. 23 of the Larceny Act, 1861: ‘‘ Whosoever shall unlawfully 


and wilfully kill. ... any house dove or pigeon under such circumstances 
as shall not amount to larceny at common law”? shall be liable to a 
penalty :— 


Held, that to a charge under that section the belief of the defendant 
that the pigeon shot by him was a wild one which he might lawfully 
kill affords no defence. 


CasE stated by justices of Herefordshire. 

The respondent Gwynne was charged under s. 23 of the 
Larceny Act, 1861, with having killed a house pigeon the 
property of one William Pegg. The pigeon was a homing 
pigeon, and started with nine other pigeons to fly from 
Bournemouth to Leicester, and was the only one of the said 
' pigeons which did not return to Leicester. It lost its way 
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and was shot by the respondent whilst it sat on the ground 
in a field about two miles from the city of Hereford and at a 
distance of forty yards from the respondent. The respondent 
stated in answer to the charge that he thought the pigeon 
was a wild pigeon when he shot it. 

The justices being satisfied that the respondent believed 
that the pigeon was a wild one and that he had a right to 
shoot it were of opinion that he did not unlawfully and 
wilfully kill it within the meaning of the section. 

The prosecutor appealed. 


Joy for the appellant. The justices ought to have convicted. 
A man ‘wilfully ” kills a bird if he shoots it intending to 
kill that particular bird. A mens rea is not an essential 
ingredient of the offence. No doubt the section does not 
apply to a wild pigeon but only to such as are the subject of 
larceny at common law. But a person who shoots at a pigeon 
under the belief that it is a wild one takes the risk of its 
turning out to be a house pigeon. And the act of shooting 
a pigeon is “ unlawful,” unless there was some justification 
for it—for instance, where it is done for the purpose of 
protecting the shooter’s crops, as in Taylor v. Newman. (1) 

No counsel appeared for the respondent. 


Daruinc J. In this case the respondent was charged 
with having unlawfully and wilfully killed a pigeon contrary 
to s. 23 of the Larceny Act, 1861. It appears that he shot 
it while it was on the ground at some distance from him. 
He stated in Court, and the justices accepted his statement, 
that he thought it was a wild pigeon, but he never denied 
that he shot at it meaning to kill that particular bird. In 
those circumstances I think that his act was both wilful and 
unlawful. It was not accidental. It was not as if he had 
shot at a crow and killed a pigeon unintentionally. The 
pigeon was not his property, and it was not in fact a wild one. 
From a very early date house pigeons were specially pro- 
tected by law, as being a valuable species of property. In 


(1) (1863) 4 B. & S. 89. 
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my opinion s. 23 was intended to protect house pigeons against 
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being killed, not only by persons who killed them knowing Horron 
them to be house pigeons, but also by persons who did not Ce 
know that. A person who shoots a pigeon which turns Darling J. 


out to be a house pigeon must take the consequences of his 
act. ‘The justices were wrong in the view which they took 
and the appeal must be allowed. 


Avory J. I agree. The case of Taylor v. Newman (1) seems 
to me to support our view. There the appellant, a farmer, 
was prosecuted under the same section, and he set up as a 
defence that the complainant’s pigeons were in the habit of 
feeding on his crops and that he shot the particular pigeon 
which was the subject of the charge whilst it was so engaged. 
The justices there convicted. On appeal the Court, after 
entertaining much doubt upon the matter, came to the con- 
clusion that the fact of the appellant having shot the pigeon 
in defence of his crops was an answer to the charge. But for 
the fact that the appellant was there acting in defence of 
his own property the Court would have held that the mere 
act of killing a house pigeon was an offence if the defendant 
killed what he shot at. 


Horripes J. I agree. 
Appeal allowed. 


Solicitors for the appellant: Murr & Vyvyan Hicks, 
for Sharpe, Darby & Millichip, West Bromwich. 


1) (1863) 4 B. & 8. 89. 
(1) ( J. F.C. 
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19221 HUMMERSTONE anp ANOTHER v. LEARY anp ANOTHER. 
May 5, 10. 


County Court—Parties—Joinder of two Defendants—Prima facie Case shown— 
One Defendant dismissed from Action at close of Plaintiffs’ Case— 
Plaintiffs’ Right to have Case against both Defendants tried—County Court 
Rules, 1903-1920, Order ut, r. 5. 


The plaintiffs, who were injured in a collision between a motor-lorry, 
in which they were passengers, and a motor-car, brought an action 
in the county court claiming damages, making the owners of both 
vehicles defendants under Order m1., r. 5, of the County Court Rules. 
The plaintiffs’ evidence appeared to make it probable that the driver 
of the car rather than the driver of the lorry was to blame, but 
they could do no more than state what they observed just before the 
collision occurred. Their evidence did not affirmatively or conclusively 
show that the driver of the lorry was not to blame. At the close of the 
plaintiffs’ case counsel for the owner of the lorry submitted that there 
was no evidence against him, and the county court judge took this 
view and dismissed that defendant from the action. The case then 
proceeded against the other defendant, whose witnesses threw all the 
blame on the driver of the lorry, and the county court judge found 
that the driver of the car was not negligent and accordingly entered 
judgment for the second defendant :— 

Held, that as a state of facts was proved by the plaintifis from which 
the reasonable inference to be drawn was that prima facie one if not 
both of the defendants was negligent, the county court judge should 
not have dismissed the first defendant, the owner of the lorry, from the 
action at the close of the plaintiffs’ case, but should have heard the case 
against both defendants before coming to a decision; and therefore 
that there must be a new trial. 


APPEAL from Bow County Court. 

The following statement of facts is, in substance, taken 
from the judgment: The plaintiffs sued to recover damages 
sor personal injuries alleged to have been caused by the 
negligence of both or one of the two defendants whom 
they sued jointly and in the alternative. The two plaintiffs 
were passengers in a motor-lorry belonging to the first 
defendant Leary, and their case was that there was a collision 
in broad daylight between the lorry and a motor-car belonging 
to the second defendant Foster, that the driver of the car 
had endeavoured to pass the lorry in a narrow road, and that 
as a consequence of the collision the lorry overturned and 
the plaintiffs were thrown out and injured. Their evidence 
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appeared to make it probable that the driver of the car 
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plaintiffs could not do more than state what they observed 
just before the lorry was upset. They did not affirmatively 
or conclusively prove that the defendant Leary was not 
liable. At the close of the plaintiffs’ case counsel for Leary 
submitted that there was no evidence against his client and 
that judgment ought to be entered for him. Counsel for the 
plaintifis submitted that there was a case which he was 
entitled to have tried as against both defendants, but the 
county court judge assented to the contention on behalf of 
Leary and he entered judgment for Leary. The case then 
proceeded against the second defendant Foster, who called 
the passengers on his car, who threw all the blame on Leary’s 
driver. The county court judge, not hearing what Leary’s 
witnesses had to say, as Leary had been dismissed from the 
action, found that Foster’s driver was not negligent, and gave 
judgment accordingly. The plaintifis therefore, who on 
Foster’s evidence had proved negligence against Leary, and 
might on Leary’s evidence have proved negligence against 
Foster, failed against both. 
The plaintiffs appealed. 


Harney K.C. and Pike Glasgow for the plaintiffs. The 
county court judge was wrong in dismissing the defendant 
Leary from the action at the close of the plaintiffs’ case. 
Order 111., r. 5, of the County Court Rules, which enables a 
plaintiff who is in doubt as to the person from whom he is 
entitled to redress to “join two or more defendants, to 
the intent that the question as to which, if any, of the 
defendants is liable, and to what extent, may be determined 
as between all parties,” clearly contemplates the case being 
heard out against both defendants. In Lipman v. Fox and 
London General Omnibus Co.(1) Lord Alverstone C.J. in 
similar circumstances refused to dismiss one defendant from 
the action, ruling that he must remain a party in order that 
it might be seen whether the evidence called for the other 


(1) (1911) Unreported. Noted in Annual Practice, 1921, vol. i., p. 229. 
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defendant should fix him with liability. That ruling was 
clearly in accordance with the spirit of the rule. 

McCall K.C. and C. T. Williams for the defendant Leary. 
The judge was right in the course he took. The same course 
was taken by Phillimore J. in Stacey v. Gas Light and Coke 
Co. (1) and by Ridley J. in- Lilly v. Tilling and London County 
Council. (2) The language of Order mI., r. 5, was not 
intended to get rid of the general principle that in an action 
for negligence the plaintiff must prove his case against the 
defendant. In this case the plaintiffs gave no evidence of 
negligence against Leary, and cannot now be heard to say 
that they made out a case against him after his dismissal 
from the action. 

[They also referred to Bullock v. London General Omnibus 
Co. (3) and Wing v. London General Omnibus Co. (4)] 

Shakespeare for the defendant Foster. Whether a county 
court judge should direct a nonsuit in such a case as this 
is not a matter of law, but a matter upon which he has to 
exercise his discretion in each particular case; and _ this 
Court will not interfere with the exercise of his discretion. 

Harney K.C. replied. 


May 10. The following judgment of the Court (Bray and 
Lush JJ.) was read by 


Bray J. This case raises a question of considerable 
importance. It is somewhat remarkable, considering that 
it so frequently arises, that it is almost devoid of authority. 
[His Lordship stated the facts and continued:] In our 
opinion the learned judge took an entirely wrong course in 
allowing Leary to be dismissed from the action. Instead of 
trying the case as one entire case, which it was, and hearing 
all the evidence before arriving at a conclusion, he divided it 
into what we may call compartments and tried each 
separately, the result of which was that it was never really 
tried at all. He treated it as a claim against Leary alone and 
a claim against Foster alone, overlooking the fact that the 


(1) (1910) 9 L. G. RB. 174. (3) [1907] 1 K. B. 264. 
(2) (1912) 57 Sol. J. 59. (4) [1909] 2 K. B. 652. 
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for the accident. When once a state of facts was proved, 
as it was, from which the reasonable inference to be drawn was 
that prima facie one if not both drivers had been negligent, 
the plaintiffs were entitled to call on the defendants for an 
answer, and the proper time at which to decide whether 
on the evidence one defendant or the other defendant or 
both the defendants were liable was at the close of the whole 
case. That the plaintiffs did prove such a state of facts is 
clear. The collision took place in broad daylight, there was 
no other traffic in the road, and there was nothing to indicate 
inevitable accident. If the learned judge was right, then if 
all that the plaintiffs could have proved was the collision 
itself, which under such circumstances as these would raise a 
presumption of carelessness on the part of one or both drivers, 
each defendant would be entitled to judgment because the 
plaintiffs would have failed to prove which driver was to blame. 
The learned judge did not give effect to Order 11., r. 5, of 
the County Court Rules, which is substantially a reproduction 
of R.S.C. Order xvi., r. 7. Order m1., r. 5, which enables a 
plaintiff to join several defendants when he is in doubt which 
is liable, provides that ‘‘ where the plaintiff is in doubt as to 
the person from whom he is entitled to redress, he may join 
two or more defendants, to the intent that the question as 
to which, if any, of the defendants is liable, and to what 
extent, may be determined as between all parties.” The 
language of that rule contemplates that the case shall be tried 
out between all the parties, and, apart from the special lan- 
guage of the rule, it is in our opinion clear that when the 
difficulty of procedure is got over and a plaintiff can present 
his case against two defendants in the alternative he is just 
as much entitled to have the case tried out where he has 
made a prima facie case in support of his cause of action as 
a plaintiff is who proceeds against one defendant alone. 

1+ must not be supposed from our judgment that if a plain- 
tiff fails to make a prima facie case at all he is entitled to call 
on two defendants under such circumstances as these to 
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give evidence and ask for judgment if no such evidence is 
given. He must of course prove facts from which in the 
absence of an explanation liability could properly be inferred. 
It might perhaps happen that a plaintiff suing two defendants 
in the alternative proved affirmatively that as regards one 
of them it is impossible to impute blame to him, and in that 
case, if such a case should occur, the judge would no doubt 
be entitled to dismiss him from the action. But it is not 
enough to show that on the plaintiff's view of the matter 
from what he was able to see of the accident it seems probable 
that one defendant was to blame. It seemed probable here 
on the plaintiffs’ evidence that Foster’s driver was to blame. 
As the ultimate result showed, they did not conclusively 
prove it. 

With regard to the authorities, Lord Alverstone C.J. appears 
to have taken the same view in Lipman v. Fox and London 
General Omnibus Co. (1), but there is no report of the judgment. 
There appears to be only a short comment on the case in 
a paragraph of the Law Journal for December 2, 1911. In 
Stacey v. Gas Light and Coke Co. (2) Phillimore J. seems to 
have allowed judgment to be entered for one defendant at 
the close of the plaintiff’s case, but the case is not reported 
elsewhere, and the learned judge’s reasons are not very fully 
given nor does the question appear to have been fully argued. 

The judgment in favour of each defendant must be set 
aside and a new trial ordered. The defendant Leary must pay 
the plaintiffs’ costs of the appeal, and the costs of the first 
trial must be in the discretion of the judge. We make no 
order as to costs with regard to Foster. 


New trial ordered. 


Solicitors for plaintiffs: Lewis Barnes & Co. 
Solicitors for defendant Leary: Philbrick & Co. 
Solicitor for defendant Foster: F. J. Berryman. 
(1) Unreported. Cited in Annual (2) 9 L. G. R. 174. 
Practice, 1921, vol. i., p. 229. 
Us Sh. 1s 
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HAMPTON v. WINWARD. 


Employer and Workman—Minimum Wage—* Workman in agriculture” — 
Milkmaid—Oorn Production Act, 1917 (7 & 8 Geo. 5, c. 46), 8. 4, sub-s. 1; 
8. 17, sub-s. 1 (a) (c). 


By s. 17, sub-s. 1, of the Corn Production Act, 1917, “‘ For the pur- 
poses of this Act—{a) the expression ‘ agriculture’ includes the use of 
land as grazing, meadow, or pasture land, or orchard, or osier land, 
or woodland, or for market gardens or nursery grounds, and the 
expression ‘agricultural’ shall be construed accordingly.” By 
sub-s. 1 (c) “the expression ‘ workmen ’ includes... . women” :— 

Held, that women employed at a farmhouse part time each day solely 
in milking cows were not “ workmen in agriculture” within the meaning 
of s. 4, sub-s. 1, of the Act, and were not, therefore, within the provisions 
of the Act dealing with the payment of a minimum wage. 


CasE stated by justices for the County of Chester. 

On November 13, 1920, three informations were preferred 
by the appellant, Francis George Robert Hampton, against 
the respondent, Samuel Winward, for that he, between May 8, 
1920, and July 10, 1920, being a person employing a workman 
in agriculture, to wit Mary Jane Mullock, did unlawfully 
fail to pay to Mullock wages at a rate not less than the 
minimum rate as fixed under the Corn Production Act, 1917. 
The two other informations charged similar offences with 
regard to the employment of Bertha Barnes and Elizabeth 
Biggs. By s. 17, sub-s. 1 (c), “ workmen” includes women. 
At the hearing on December 6, 1920, the following facts were 
proved or admitted. 

The three women were employed by the respondent at his 
farmhouse for part time each day solely for the purpose of 
milking cows belonging to the respondent. Each woman 
received as consideration for those services the sum of 12s. 
at the end of each week, which sum, on the assumption that 
Part II. (Minimum Wage) of the Act of 1917 and the relevant 
Orders applied to them, was wages at a rate less than the 
minimum rates applicable. 

At the close of the appellant’s case it was submitted that 
the women, being employed only to milk cows, were not 
-workmen in agriculture within the meaning of s. 4, sub-s. 1, 
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of the Act of 1917, and therefore not entitled to the minimum 
rates of wages prescribed thereunder. 

The justices were of opinion that the employment of the 
women was not an employment in agriculture within the 
meaning of the Act, and dismissed the information, but 
stated this case. 


Roland Oliver for the appellant. These women were “ work- 
men in agriculture” within the meaning of s. 4, sub-s. 1, of 
the Corn Production Act, 1917, and the justices ought to 
have convicted the appellant. By s. 17, sub-s.1: “For the 
purposes of this Act—(a) the expression ‘agriculture’ includes 
the use of land as grazing, meadow, or pasture land, or orchard, 
or osier land, or woodland, or for market gardens or nursery 
grounds, and the expression ‘ agricultural’ shall be construed 
accordingly.”” It may be that these women do not come 
directly within these words, because it might be said that 
they did not use the land ; but s. 17 is not a definition section 
properly so called, but assumes an ordinary meaning for 
agriculture to which it proceeds to add. It should be inter- 
preted in the broadest possible manner, and it was intended 
to include therein the servants of professional farmers 
employed for the purposes of the business. ‘“‘ Agriculture ” 
includes all the ordinary operations of farming involving the 
use of land, in this case as “‘ pasture,” for the cows fed thereon. 
A cow cannot use land without being milked, for otherwise 
it would die, and to have them milked is part of the business 
of the farmer. 

In Smith v. Coles (1) a farm carpenter was held to be 
employed in agriculture within the meaning of s. 1 of the 
Workmen’s Compensation Act, 1900 (63 & 64 Vict. c. 25); 
in which section “ agriculture ” included ‘‘ the use of land for 
any purpose of husbandry.” In Ex parte Hughes (2) a milk- 
maid was held to be a servant in husbandry, and would 
therefore be employed in agriculture within the Act of 1900. 
The observations of Collins M.R. in Smith v. Coles (3) are in 


(1) [1905] 2 K. B. 827. (2) (1854) 23 L. J. (M. C.) 138. 
(3) [1905] 2 K. B. 827, 830. 
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favour of the appellant, for the milking of cows is ancillary 
to the keeping of cows. 

[LaAwRENcE C.J. If these women are within the Act 
they will be entitled to overtime pay on Sundays, although 
only employed on that day in milking cows for a few 
hours. ] 

Powell K.C. and Graham Mould for respondent. In the 
ordinary meaning of the words these women were not 
workmen in agriculture ; if they were, then a person engaged, 
for example, in clipping a horse would also be a workman in 
agriculture. The Act of 1917 was intended to apply to land, 
as appears from the preamble and s. 17. Land must be used 
for the achievement of the farmer’s purpose—namely, the 
obtaining of milk, but the milking does not involve the 
use of land. Even if the milking had taken place in the 
meadow instead of at the house the contention would be 
the same. 

[They were stopped.] 


LawreENcE C.J. In this case, which is stated in relation 
to the Corn Production Act, 1917, the question raised is 
whether these particular women were workmen in agriculture 
within the meaning of s. 4, sub-s. 1, of the Act. The case 
finds that they were employed at the farmhouse for part 
time each day solely for the purpose of milking cows belonging 
to the respondent. That was their sole employment, and 
took place at the farmhouse. There is no finding that they 
had anything whatever to do with the land or with the use 
of the land; the only connection they had with the land 
was that they milked the cows which, I suppose, grazed on 
the land. Therefore it seems to me that the question is 
whether they came within the words “ workmen in agriculture,” 
because they had that remote connection with agriculture. 
I have come to the conclusion that they did not. Mr. Oliver, 
in his very skilful argument on behalf of the appellant, 
endeavoured to persuade us to decide that these women were 
within the Act by asking us to adopt a liberal construction 
‘of the Act, and cited cases in which words relating to persons 
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employed in husbandry had received a liberal construction. 
I am prepared to give a very liberal construction to any Act 
when the carrying out of its main purpose requires it, but 
I do not think a construction can be properly called a liberal 
construction unless it clearly furthers the true purpose of the 
enactment. This is an attempt to bring these women within the 
Act and so entitle them to a higher scale of wages—namely, 
the overtime scale. That is only another way of increasing 
the price of milk, which is a necessity for the community, 
and I am surprised that the attempt should be made to 
bring these cases within the purview of the Act by means 
of the definition clause. That clause does not really touch 
this particular class of servant, and it is only by an extension 
of it that Mr. Oliver for the appellant tries to make it 
applicable. [His Lordship read s. 17, sub-s. 1(a@).] That 
section seems to me to have the effect of making every person 
a workman in agriculture who does anything involving the 
use of land for that purpose, but it does not bring in any person 
who does nothing on the land, and I do not think the cases 
cited help Mr. Oliver’s argument. The best case from his 
point of view was Ex parte Hughes (1), where the justices had 
held that a dairymaid was a servant in husbandry, and the 
Court held that on the evidence they were entitled so to find. 
Here the justices have found the contrary, and have not 
found that these women were workmen in agriculture. I 
think the appeal fails. 


Daruine J. I am of the same opinion. In order that the 
appeal should succeed it was necessary for the appellant 
to satisfy us that a woman who comes to a farm for a short 
time in the morning and a short time in the evening to milk 
cows and does nothing else on the farm is a workman in 
agriculture within the meaning of s. 4, sub-s. 1, of the Corn 
Production Act, 1917. [His Lordship read the definition 
section, s. 17.] The meaning of “agriculture” is made to 
depend on the use of land or the use of something which 


(1) 23 L. J. (M. C.) 138. 
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limited to the direct use of land in a particular way—for Haspron 
example, growing osiers. But in the present case there Wee? 
was no direct use of the land; the direct act was the milking Darling J. 


of cows. What the women did was very far from the using 
of land, and it is a stretch of language to say that they were 
using the land on which the cows fed, which perhaps they 
had never even seen. If a man grows hops on his land they 
will be taken to some kiln; could it be said that the kiln- 
keeper used the land? Or that a miller uses the land on 
which the corn that he grinds grew? If it came from Canada 
one would have to say that he was using the land in Canada. 
I do not think the Legislature intended that. I agree that 
the appeal fails. 


Avory J. I agree that upon the special findings of fact in 
this case—namely, that these women were employed at the 
farmhouse solely for the purpose of milking cows for part 
time each day—that they were not workmen in agriculture 
within the meaning of s. 4, sub-s. 1, of the Act as extended 
by s. 17, sub-s. 1. The case of Smith v. Coles (1), cited for 
the appellant by Mr. Oliver with particular reference to the 
judgment of Romer L.J. (2), does not appear to me to be 
applicable to the present case, because it was decided under 
the amended definition of ‘“‘ workman ”’ under the Workmen’s 
Compensation Act, 1900, extending it so as to include work- 
men in agriculture, and by s. 1, sub-s. 3, “The expression 
‘ agriculture ’ includes . . . . the use of land for any purpose 
of husbandry, inclusive of the keeping or breeding of live 
stock, poultry, or bees, and the growth of fruit and vegetables.” 
It is obvious that employment in agriculture had a much 
wider meaning in that Act than in the Act of 1917, and there- 
fore the observations of Collins M.R. when he said (3), “I am 
far from saying that employment in work ancillary to agri- 
cultural operations is incapable of being classed as agricultural 
employment,’ must be read as applying to the particular 


(1) [1905] 2 K. B, 827. (2) Ibid. 831. 
(3) Ibid. 830. 
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1921 statute with which he was then dealing. They do not govern 
Hampton this case, and are at most an expression of opinion that the 
Winwarp. question might have to be decided. 

Appeal dismissed. 


Solicitors for appellant: C. O. Humphreys & Son. 


Solicitors for respondent : Hillis & Fairbairn. 
Wa bees: 


1921 BAKER v. JAMES BROTHERS AND SONS, LIMITED. 
March 22, 23. 


Negligence—Master and Servant—Motor-car supplied for Use of Servant— 
Defect causing Injury to Servant—Defect known to Master—Servant’s 
Knowledge—Servant’s Right to recover Damages—Mazim “‘ Volenti non fit 
injuria.” 


The plaintiff, a commercial traveller, was employed by the defendants, 
who were wholesale grocers. His duties were to travel round the district, 
show samples, take orders and deliver goods, and for that purpose he 
was supplied by the defendants with a motor-car, the starting gear of 
which was defective. He complained of this on several occasions to the 
defendants, who admitted that it was defective, but failed to remedy 
the defect. While the plaintiff was upon one of his journeys the car 
stopped, and in trying to restart it, he was severely injured. In an 
action brought by the plaintiff to recover damages in respect of personal 
injury resulting from the negligence of the defendants :— 

Held, that the plaintiff, notwithstanding his knowledge of the defect 
in the starting gear, had never undertaken or consented to take upon 
himself the risks arising from continuing to use the car, that he had 
sustained the injury owing to the personal negligence of the defendants, 
and that, not having been guilty of contributory negligence, he was 
entitled to recover. 

Griffiths v. London and St. Katharine Docks Co. (1884) 13 Q. B. D. 259 
disapproved and not followed. 


FURTHER consideration by McCardie J. of a case tried 
before him at Northampton Assizes. 

The plaintiff, who was a commercial traveller, was employed 
by the defendants, wholesale grocers at Northampton. It 
was the plaintiffs duty to travel round, show samples, take 
orders and deliver goods, and for this purpose he was 
supplied by the defendants with a motor-car. He found 
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that the starting gear of the car was defective, and 
complained on several oocasions to the defendants, who 
admitted that the car was defective, but failed to remedy 
the defect. While upon one of his journeys the motor-car 
stopped, and, in trying to restart it, the plaintiff sustained 
a severe injury. 

The action was brought to recover damages for personal 
injury and loss resulting from the negligence of the 
defendants. 

The facts are fully set out in the judgment of McCardie J. 


W. N. Birkett for the defendants. The plaintiff knew of 
the defect in the starting gear of the car, and with that know- 
ledge continued to use the car. In these circumstances he 
is not entitled to recover : Griffiths v. London and St. Katharine 
Docks Co. (1) In that case it was held that in an action of 
this description the statement of claim must allege, not only 
that the master knew of the danger, but also that the servant 
was ignorant of it. That decision has never been questioned, 
though in several cases the Courts have held that it did not 
apply. Thus in Abbott v. Isham (2) Horridge J. held that 
the doctrine of Griffiths’ Case (1) does not apply where the 
plaintiff establishes personal negligence on the part of the 
master in failing to provide proper premises or appliances, 
and where it is negligence on his part not to see that the 
premises or appliances are reasonably fit, but the facts of 
that case were very different from those of the present. In 
Cole v. De Trafford (3) the plaintiff claimed damages for 
personal injuries sustained by him through the negligence of 
the defendant, and Pickford L.J., in the course of his judgment, 
said: ‘‘I think the master’s obligation may be expressed 
in this way. It is an obligation not by his own personal 
negligence to expose the servant to danger, and what is 
personal negligence of the master must depend upon the 
facts of the particular case.” The Court there held that there 
was no evidence of personal negligence in the defendant. 


(1) 13 Q. B. D. 259. (2) (1920) 90 L. J. (K. B.) 309. 
(3) [1918] 2 K. B. 523, 527. 
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Upon the facts proved in the present case the plaintiff is 
not entitled to recover. 

[He also referred to Toronto Power Co. v. Paskwan. (1)] 

Bernard Campion for the plaintiff. The case of Griffiths v. 
London and St. Katharine Docks Co. (2) is no longer law. 
Although it has not been expressly overruled, the same result 
has been reached by a series of cases in which it has been 
distinguished. The decision has two branches, and each 
branch has in effect been dissented from. In Williams v. 
Birmingham Battery and Metal Co. (3) it was held that although 
the deceased knew of the danger which caused his death, 
the defendants were liable in the absence of any finding by 
the jury that he had agreed to undertake the risk. Again, 
in Smith v. Baker (4) it was held that the mere fact that the 
plaintiff continued in the defendant’s employment with full 
knowledge of the danger which caused his accident did not 
preclude him from recovering. Those decisions are quite 
inconsistent with one branch of Griffiths’ Case. (2) The 
most recent case in which that decision has been distin- 
guished is Monaghan v. Rhodes & Son.(5) In that case, 
although the plaintiff must have known that he was incurring 
danger by using a rope ladder in the place of the iron hold 
ladders of the ship, which were blocked with cargo, it was 
held that when once the safe mode of access had gone, and 
another one of obvious danger had been substituted, and 
the defendants, the plaintiff's employers, had seen the 
dangerous substitute, and had not interfered, it followed 
that they were negligent, and were liable to the plaintiff for 
the accident which occurred. That decision applies to the 
present case and shows that the plaintiff, although he knew 
of the danger, is nevertheless entitled to recover. 


Cur. adv. vult. 


March 23. McCarpig J. read the following judgment. 
This action is brought by the plaintiff to recover damages 
(1) [1915] A. C. 734. (3) [1899] 2 Q. B. 338. 


(2) 13 Q. B. D. 259. (4) [1891] A. C. 325, 
(5) [1920] 1 K. B. 487. 
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for personal injury and loss resulting from the negligence 
of the defendants who were his employers. The material 
facts, as I find them, can be briefly stated. The defendants 
(a private limited company) are wholesale grocers at 
Northampton. The plaintiff was in their employ for over 
twenty years as a commercial traveller. The defendants 
supplied various dealers in and about Northampton with 
groceries. It was the plaintiff’s duty to travel around, to 
show samples, take orders, and deliver goods. For this 
purpose he was supplied with a motor-car. The car in question 
was a 2-seater Calcott. He first began to use it regularly 
in March, 1920. He found that the starting gear was defective. 
He complained to Mr. T. James and Mr. J. James, who were 
the two managing directors and also the directors and principal 
shareholders of the defendant company. He also complained 
to Bates, who was a mechanic employed by the defendants 
to keep in order the cars and lorries used in the defendants’ 
business. The defect was not remedied. On April 12, 1920, 
he again complained to Mr. T. James, who admitted that the 
car was defective and who referred him to Bates. The 
plaintiff saw Bates, who said that he was overworked, that. 
all the cars needed overhauling, and that the plaintiff must 
do the best he could with the Calcott car. The defect remained. 
The plaintiff again complained to the two managing directors, 
but nothing was done to remedy the fault. 

On April 19, 1920, the plaintiff again saw both the 
managing directors and told them that the defect still existed. 
Mr. T. James told the plaintiff that he was a nuisance. The 
plaintiff replied that if he was laid up by personal injury he 
would be an expense to the defendants. Mr. James replied : 
‘‘Well, we do not want you to be laid up. Use the car this 
week, as no other car is available. I will then have it seen to 
when you get back and you can go your next round by rail.” 
So the plaintiff started on his journey in the Calcott car with 
the starting gear still defective. Some distance out the car 
stopped dead. The plaintiff tried to restart it. He kept 
turning the handle for five minutes but no spark came. The 
handle was low. The clearance was small. As the plaintiff 
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was vainly endeavouring to start the car he twisted an 
abdominal muscle and suffered a severe abdominal strain. 
He became ill. He got home, was in bed for a month, saw 
several doctors, and it is clear that he has suffered from 
serious neurasthenia consequent on the accident. He was 
not able to return to his employment. The defendants paid 
him no salary during his illness, and in July, 1920, they 
terminated his employment. It is clear that the starting 
gear of the car was seriously defective. The defendants 
knew that fact perfectly well. I am satisfied that the 
defendants were guilty of negligence in not causing the defect 
to be remedied and in causing or allowing the plaintiff to 
use the defective vehicle. I hold that the defendant company, 
the two managing directors, and Bates were alike guilty of 
negligence. The serious injury to the plaintiff resulted from 
that negligence. Prima facie therefore I think that he is 
entitled to substantial damages. I accept without hesitation 
the evidence of the plaintiff. He was a most frank and 
truthful witness. 

Mr. Birkett, however, contends that the defendants are 
entitled to judgment on the ground that the plaintiff with 
knowledge of the defect continued to use the car. That 
the plaintiff had that knowledge is clear. Hence Mr. Birkett 
relies on Griffiths v. The London and St. Katharine Docks Co. (1) 

This decision has led to much confusion and ever-recurring 
doubt. The real question before me is whether it is still 
good law. If yes, the plaintiff will fail. If no, the plaintiff 
succeeds. 

What then did Griffiths’ Case (1) decide? The headnote 
is clear. It correctly states the effect of the judgments. 
It is this: “In an action of negligence brought by a servant 
against his master for personal injury resulting from the 
unsafe state of the premises upon which the servant was 
employed, the statement of claim must allege not only 
that the master knew, but that the servant was ignorant of 
the danger.” 

In the course of his judgment Brett M.R. said: ‘“‘ Now 


(1) 13 Q. B. D. 259, 260, 261. 
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where it is an action by a servant against his master for 
the wrongful condition of machinery on the premises on 
which the servant is to act, or of the condition of the means 
by which the services of the servant are to be fulfilled, if 
the servant confines the allegations in his statement of claim 
to alleging the existence of danger in any of these things, 
owing to the negligence of the master, he shows no cause of 
action. That was decided many years ago by Priestley v. 
Fowler. (1) If the danger is one which was known to the 
master and not to the servant, the knowledge of the master 
and the want of knowledge of the servant make together a 
cause of action, and as it is necessary that these two things 
should exist in order to form a prima facie cause of action, 
it is necessary that they should be shown to exist in the 
statement of claim.” So too Bowen LJ. said: “The old 
form of declaration used to show that the danger which caused 
the accident was known to the master and unknown to the 
servant. Both these allegations are material, because without 
them there is no cause of action.” So too Fry L.J. said: 
“It appears to me to be plain that the knowledge of the 
master and the ignorance of the servant are necessary to 
form the cause of action.” 

These are strong opinions. They were given by distinguished 
judges. Are they still binding? In my opinion the answer 
is No. I think that the judgments in Griffiths’ Case (2) are 
inconsistent with both earlier and later cases and that they 
conflict with the actual decisions of the House of Lords. 
It will be found, I believe, that Griffiths’ Case (2) has never 
been cited with direct approval. It has been mentioned in 
order to be distinguished. It has become an anomaly rather 
than an authority. 

Three decisions were cited by Brett M.R. in support of his 
view. The first was Priestley v. Fowler. (1) I venture most 
respectfully to think that this decision was not relevant. 
It did not purport to deal with the personal negligence of the 
master. It dealt with the negligence of a fellow-servant. 
Priestley v. Fowler (1) is the originating decision on the 


(1) (1837) 3 M. & W. 1. (2) 13 Q. B. D. 259, 260, 261. 
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doctrine of common employment: see Sir Frederick Pollock’s 
lucid work on Torts, 11th ed.,p.100. The other decisions cited 
by Brett M.R. were Watling v. Oastler (1) and Williams v. 
Clough. (2) These two decisions tended to show that know- 
ledge by a servant of the defect would preclude him from 
recovering. It is clear however that these two cases are 
now wholly inconsistent with the decision of the House of 
Lords in Smith v. Baker. (3) I deal with this point later. 

It is essential, in order to avoid confusion, to distinguish 
cases of common employment—i.e., where one servant of a 
master negligently causes injury to another servant—from 
cases where the master is charged with his own negligence— 
as, e.g., where he fails to provide proper and suitable plant : 
see Williams v. Birmingham Battery and Metal Co. (4); or 
fails to select proper and competent servants: see Bartonshill 
Coal Co. v. Reid (5); or is otherwise himself personally guilty 
of negligent conduct. 

Bearing this in mind I feel that the best way to test Griffiths’ 
Case (6) is to observe that upon the facts there stated the 
Court laid down two distinct things in their proposition as 
being essential to success by the plaintiff: (1.) Proof that 
the master knew of the danger; (2.) proof that the servant 
was ignorant of the danger. In my humble opinion both 
these branches of the proposition are erroneous. If so, 
Griffiths’ Case (6) cannot be an authority on any point. I 
take the two heads separately. 

First, I do not think it was ever essential nor is it now 
essential to show that the master had actual knowledge of 
the danger or defect. The action against the master by a 
servant for negligence was based, as it purported to be based, 
on negligence and not on knowledge. It may well be that 
negligence could not in certain cases be shown without proof 
of knowledge. It may also be that once knowledge was 
shown the inference of negligence would be drawn. But 
proof of knowledge was only a useful method of proving 


(1) (1871) L. RB. 6 Ex. 73. (4) [1899] 2 Q. B. 338. 
(2) (1858) 3 H. & N. 258. (5) (1858) 3 Macq. 266. 
(3) [1891] A. C. 325. (6) 13 Q. B. D. 259. 
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negligence. Negligence could exist and can exist without 
actual knowledge by the master of the danger or defect. 
Indeed the absence of knowledge may itself be the basis of 
the charge of negligence. . 

The relationship between master and servant normally 
places upon the master the duty of care towards his servant. 
He falls within the broad sphere of duty indicated by Heaven 
v. Pender (1) and similar cases. His duty can scarcely be 
less than that of a stranger. It may indeed be greater. 

Now what does the duty of care involve? The answer 
is supplied by the well-known words of Alderson B. in Blyth 
v. Birmingham Waterworks Co. (2) where he defines negligence 
as ““the omission to do something which a reasonable man, 
guided upon those considerations which ordinarily regulate 
the conduct of human affairs, would do, or doing something 
which a prudent and reasonable man would not do.”’ Subject 
to the observations in Le Lievre v. Gould (3) the words of 
Alderson B. are still a useful guiding rule. 

It follows therefore that a master may be liable for a danger 
or defect (causing hurt to his servant) not only where he knew 
but where he ought to have known of it. The negligence 
may be either (a) where he knows and negligently fails to 
remedy, or (6) where he ought to have known but negligently 
fails in acquiring knowledge and therefore negligently fails 
to remove the danger or defect. This view, I think, is amply 
supported by autbority. 

Thus in Webb v. Rennie (4) it was held by Cockburn C.J. 
that an employer was liable, because he failed to have a 
defective scaffold pole inspected. So, too, in Murphy v. 
Phillips (5) an employer was held liable for not having a 
defective chain periodically inspected, although it was found 
that he had no actual knowledge of the defect. 

In Paterson v. Wallace (6) Lord Cranworth said (after 
pointing out that Scotch and English law were alike on the 
point) : “It is the master’s duty to be careful that his servant 


(1) (1883) 11 Q. B. D. 503. (4) (1865) 4 F. & F. 608. 
(2) (1856) 11 Ex. 781, 784. (5) (1876) 35 L. T. 477. 
(3) [1893] 1 Q. B. 491. (6) (1854) 1 Macq. 748, 751. 
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is not induced to work under a notion that tackle or machinery 
is staunch and secure when in fact the master knows, or 
ought to know, that it isnot so. And if from any negligence 
in this respect damage arise, the master is responsible.” 
This observation is, I conceive, an illustration of the broad 
rule laid down in Mersey Docks Trustees v. Gibbs. (1) 

In Lloyd v. Woolland Bros. (2) Bruce J., after referring to 
the criticism on Griffiths’ Case in Clerk and Lindsell on Torts 
(see 6th ed., p. 100), clearly thought that it was not essential 
for the servant to aver the knowledge of the master. 

He thus adopted the words of Lord Watson in Smith v. 
Baker (3) who said: ‘‘At common law his ignorance (i.e., 
the master’s) would not have barred the workman’s claim, 
as he was bound to see that his machinery and works were 
free from defect.” 

In Cole v. De Trafford (4) the view of the Court of Appeal 
was clearly against the view of the Court in Griffiths’ 
Case.(5) Thus Pickford L.J. said: ‘“‘I quite agree with the 
form of statement of the duty (ie., of the master) by the 
learned judges in the Divisional Court—i.e., to take reasonable 
care to maintain the premises free from any concealed danger 
of which she was aware or ought to have been aware; but 
in order to apply it to any particular case the expression 
“ought to have been aware’ must be explained, and after 
explanation it seems to me to mean ‘would have known’ 
but for the failure to exercise reasonable care and skill, i.e., 
but for negligence.” 

Bankes L.J. apparently accepted the same principle. 

So too Scrutton LJ. said: “He (the plaintiff) must 
show that the master did not take reasonable care to remedy 
the defect, either because he knew of it and did nothing, 
or because he ought to have known of it and so was negli- 
gently ignorant.” See too per Horridge J. in Abbott v. 
Isham. (6) 


I come to the conclusion upon the authorities that the 
(1) (1864) L. R. 1 H. L. 93. (4) [1918] 2 K. B. 523, 528, 537. 


(2) (1902) 87 L. T. 73. (5) 13 Q. B. D. 259. 
(3) [1891] A. C. 325, 356. (6) 90 L. J. (K. B.) 309. 
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first branch of the proposition in Griffiths’ Case (1) is not 
now law. A servant need not aver the actual knowledge 
of the danger or defect by his master. It suffices to allege 
that he knew or ought to have known. 

I also think that the second branch of the proposition 
in Griffiths Case (1) is to be treated as erroneous at 
the present day. It is, I feel, opposed to principle to say 
that because a servant knows of the defect or danger he 
is therefore debarred from damages for injury through 
his master’s negligence. To so suggest seems to me to 
transpose the maxim, “Volenti non fit injuria,’” which is 
sound doctrine, into a wholly different maxim, namely, 
“Scienti non fit injuria”: see the cogent observations in 
Pollock on Torts, 11th ed., p. 166, and Salmond on Torts, 
5th ed., p. 57. 

This was clearly pointed out by Lord Esher himself in 
Yarmouth v. France (2) when he said: ‘The maxim, be it 
observed, is not ‘Scienti non fit injuria,’ but ‘ Volenti.’ ” 

The matter is now beyond argument, for in Smith v. 
Baker (3) the House of Lords held that knowledge of a 
danger or defect is evidence, but only evidence, of an agree- 
ment by a servant to take the risk upon himself. It 
does not of itself debar him from remedy. The question 
is ever one of fact — namely, whether the plaintiff has 
voluntarily undertaken and contracted to accept the risk 
for himself. 

An observation by Lord Herschell is worthy of quotation 
here: “If, then, the employer thus fails in his duty towards 
the employed, I do not think that because he does not 
straightway refuse to continue his service, it is true to say 
that he is willing that his employer should thus act towards 
him. I believe it would be contrary to fact to assert that 
he either invited or assented to the act or default which he 
complains of as a wrong.” 

The principle thus laid down in Smith v. Baker (3) was 
emphatically applied by the Court of Appeal in Williams v. 


(1) 13 Q. B. D. 259. (2) (1887) 19 Q. B. D. 647, 657. 
(3) [1891] A. C. 325, 362. 
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Birmingham Battery and Metal Co.(1) and by Atkin L.J. 
in Monaghan v. Rhodes & Son. (2) 

I venture to agree however with the useful observations 
of Sir John Salmond in his work on Torts, 5th ed., p. 58, when 
he says: ‘Knowledge of the danger, even if it does not 
prove an agreement to take the risk within the rule 
in Smith v. Baker (3) may nevertheless be a bar to the 
plaintiff’s action for two other reasons: (a) It may nega- 
tive the existence of any negligence on the part of the 
defendant in causing that danger; (b) it may establish 
the existence of contributory negligence on the part of the 
plaintiff.” 

For the reasons I have ventured to give (and without 
citation of other decisions) I come to the conclusion that 
Griffiths v. London and St. Katharine Docks Co. (4) is funda- 
mentally inconsistent with other and binding judgments. It 
conflicts with established principles and is, I think, destitute 
of validity at the present day. In my humble view it cannot 
now be quoted as an authority. It is merely a case of 
historical interest. I feel sure that it would be far from the 
wish of the great judges who decided Griffiths’ Case (4) that 
a decision should, from mere respect to their high distinction, 
be distinguished on purely artificial and inaccurate grounds, 
when apart from the greatness of their names it would be 
definitely rejected as an authority. 

Upon the facts of the present case I find for the plaintiff. 
He has suffered damage through the personal negligence of 
the defendants. The default of the two managing directors 
(who are also the directors and principal shareholders of the 
defendant company) must be regarded as the personal default 
of the defendant company: see e.g. Lennards Carrying Co. 
v. Asiatic Petroleum Co. (5) 

It is clear, and I so hold, that the plaintiff never undertook 
or consented to take upon himself the risks caused by the 
defective car or the defendants’ negligence. It is also clear, 


(1) [1899] 2 Q. B. 338. (3) [1891] A. ©. 325. 
(2) [1920] 1 K. B. 487, 498, 499. (4) 13 Q. B. D. 259. 
(5) [1915] A. C. 705. 
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and I so hold, that the plaintiff was not guilty of contri- 1921 
butory negligence. The damages are substantial. I have BaxER 
carefully considered the details. I assess the amount at 400l. if 


I therefore give judgment for that sum with costs. a 
Judgment accordingly. 
Solicitors for plaintiff: Phipps & Troup, Northampton. 
Solicitors for defendants: J. D. Douglas, Northampton. 
1, 1 (Ch 
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Landlord and Tenant—Closing Order—Effect on Tenancy—Housing of the 
Working Classes Act, 1890 (53 & 54 Vict. c. 70), ss. 32, 33—Housing of 
the Working Classes Act, 1903 (3 Edw. 7, c. 39), s. 10—Housing, Town 
Planning, &c., Act., 1909 (9 Hdw. 7, c. 44), ss. 17, 18, 75—Housing, 
Town Planning, &c., Act, 1919 (9 & 10 Geo. 5, c. 35), ss. 32, 35. 


A cottage belonging to the plaintiff had been for some years in the 
occupation of the defendant as a weekly tenant at a rent of 13s. a week, 
the landlord paying rates and taxes. The cottage was in a bad state 
of repair and the local authority on June 17, 1919, made a closing order 
under s. 17, sub-s. 2, of the Housing, Town Planning, &c., Act, 1909. 
Notice of the closing order was given to the defendant as the occupying 
tenant, but he refused to go out of occupation. The local authority then 
applied to the justices under the Small Tenements Recovery Act, 1838, 
for an order for the possession of the house and a warrant of ejectment 
was issued on December 1, 1919. The defendant applied to the local 
authority for time and agreed to give up possession on January 31, 1920. 
He, however, did not give up possession on that date and ultimately 
a second warrant of ejectment was issued which was ex»cuted by the 
police on May 11, 1920, the deiendant’s furniture being removed from 
the house. The plaintiff then expended 400/. in repairs and alterations 
to the house. In October, 1920, before the repairs were completed, the 
defendant, who had not paid any rent since he went out of occupation, 
by some means gained entrance to the house and retook possession of it. 
The plaintiff claimed to recover possession of the house and damages :— 

Held, that the defendant’s tenancy of the cottage was not subsisting 
in October, 1920, and that he had no legal right to retake possession of 
the house. The defendant was under a statutory duty to obey the 
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terms of the closing order by going out and remaining out of the premises. 
He had committed a breach of that duty and the plaintiff was entitled 
to an order for possession and to damages. 


Action tried before Acton J. 

The action was brought by the plaintiff against the 
defendant to recover possession of a cottage at Hampton 
Wick and also damages. 

The following statement of facts is taken from the 
judgment :— 

“‘ The plaintiff was the owner of the freehold of a messuage 
or tenement, garden and premises situate in the Lower 
Road, Hampton Wick, and known as River Cottage, which 
was conveyed to him by a conveyance dated June 6, 1919, 
made between one Edward William James Wright as vendor 
and the plaintiff as purchaser. The plaintiff gave evidence 
that he had theretofore been mortgagee of the property, 
and that when it was conveyed to him it was in a very 
bad state of repair. Under the Housing, Town Planning, 
&c., Act, 1909, Part I., s. 17, sub-s. 2, the Urban District 
Council of Hampton Wick made a closing order, dated 
June 17, 1919, addressed to Mr. Wright, and this was 
served on the plaintiff through Wright, his predecessor 
in title. 

‘The house was and had for some years been in the 
occupation of the defendant on a weekly tenancy at a rent 
of 13s. a week, the landlord paying the rates, except the 
water rate. Notice dated July 4, 1919, of the making of 
the closing order and that it had become operative was 
given to the defendant as occupying tenant. From July 4, 
1919, the plaintiff endeavoured to get possession of the 
premises from the defendant in order to put them in repair, 
but the defendant would not go out of occupation. 

“ Accordingly notice dated November 7, 1919, of the 
local authorities’ intention to apply to the justices for 
possession of the house under the Small Tenements Recovery 
Act, 1838, was given to the defendant as occupying tenant, 
pursuant to the Housing, Town Planning, &c., Act, 
1909, Part I., s. 17, sub-s. 4. On November 24, 1919, 
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application pursuant to this notice was made and the justices 
issued a warrant of ejectment dated December 1, 1919. 
The defendant, through his son, applied for some indulgence 
in the matter of time and the local authority agreed to this. 
By a letter dated December 15, 1919, addressed by the 
defendant to the local authority the defendant, in considera- 
tion of their agreeing to refrain from enforcing the ejectment 
order and allowing him till January 31, 1920, to go out, 
undertook to give up possession on or before that date. 
When January 31 came the defendant did not, however, 
go out, but remained in possession. 

“A second notice dated March 16, 1920, was thereupon 
given to the defendant, and on April 12, 1920, application 
was again made to the justices and a second warrant of 
ejectment dated April 12, 1920, was issued by them. 
The defendant still remained in possession, and on May 11, 
1920, the warrant of ejectment was executed by Police- 
Sergeant William Kind, Warrant Officer to the justices of 
Spelthorne Petty Sessions, who, with assistance, removed the 
defendant’s furniture from the house, the defendant and 
his family leaving the house at the same time. Evidence 
was given by Kind, which I accept, that the defendant had 
told him when the warrant was executed that he had no key, 
and that the defendant handed over no key but said that 
the key was broken. It was suggested for the defendant 
that he had in fact retained the key, but there was no 
evidence of this and not even a suggestion that it was with 
the knowledge or consent of the plaintiff that the defendant 
retained possession of the key. The Warrant Officer then 
fastened the windows and secured the doors and left the 
premises so that they could not be entered except by 
breaking in. 

“It appeared in the evidence that in May, 1919 (when 
the closing order was imminent), an allowance of 4l. 
from the rent amounting to 14l. 4s. then due from the 
defendant was made for the expenses of his removal from 
River Cottage. This was an amount fixed or suggested 
' by the local authority and allowed accordingly to the 
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defendant as occupying tenant, pursuant to the Housing, 
Town Planning, &c., Act, 1909, s. 17, sub-s. 5. 

“From May 11, 1920, until about October 19, 1920, the 
defendant was out of occupation of River Cottage and no 
rent was ever paid or tendered by him, nor was anything 
whatever done, or written, or said by the defendant 
to the plaintiff to indicate that he regarded himself as, or 
contended that he was, still tenant of River Cottage. In 
the interval between the dates mentioned the plaintiff had 
possession of the house and expended some 400/. in repairs 
and alterations to the house which remained unoccupied. 
The repairs and alterations were not completed in October, 
1920, and there was then and still is a bath to be put into 
the house, the cost of which will be about 701. 

‘“‘When the repairs were nearing completion the plaintiff 
entered into negotiations with a Mr. Sleigh for a lease of 
the house to him for a term of seven years at a rental 
of 75]. per annum, the tenant to pay rates and taxes; and 
these terms were ultimately in October, 1920, agreed upon 
between the plaintiff and Mr. Sleigh, a draft lease being 
signed on October 19, 1920. 

“ At this juncture some correspondence took place between 
the defendant’s daughter and the plaintiff’s agents. On 
October 10, 1920, the defendant’s daughter wrote: ‘ Dear 
Sir, Having been directed by the Borough Surveyor, 
Mr. Taylor, I am taking this liberty of writing to you 
regarding the re-establishment of my parents, who were 
previously the tenants of River Cottage, to the afore- 
mentioned house. I think we are fully justified in making 
this application, especially considering the conditions under 
which we were evicted. Since, we have all been separated, 
not having been able to procure a house, having made 
many applications to Hampton Wick Council to find us a 
shelter, which they term impossible. We have applied to 
neighbouring boroughs, and they informed us that they 
could only cater for their own people. The furniture at 
the present time is rotting away in a stable at Hampton 
Wick. Having been informed that River Cottage has 
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been completed and fit for habitation again we respectfully 
beg to ask you to give this application full consideration. 
We shall be pleased if you will .write us and state any 
terms which you may require. Trusting we may receive 
a favourable reply regarding same. Waiting in anticipation, 
Yours faithfully, L. Smith.’ To that the answer was on 
October 12: ‘We duly received yours of the 10th inst. 
asking on behalf of your parents that we should again 
accept them as tenants of this house. I am sorry to say 
that you are rather late in your application as we have 
already made arrangements for the house to be let, and 
the new tenant will shortly be in occupation.’ 

“On October 19, 1920, Sleigh went to Hampton Wick but 
was unable to get into the house. The plaintiff was sent 
for and went also to the house where he found Sleigh, but 
though they tried to effect an entrance with the key provided 
by the plaintiff’s agents to Mr. Sleigh they were unable to 
do so. It then appeared that the defendant had at some 
time before the arrival of Sleigh and the plaintiff by some 
means gained entrance to the house and his wife was then 
in the house and in occupation of it. The house had been 
fastened up so that it could not be entered save by force 
and the defendant’s wife, when called upon to admit the 
plaintiff, would not comply, but maintained a hostile and 
threatening attitude and kept the house still fastened up 
against him. Seeing that they could not effect an entrance 
without a breach of the peace the plaintiff and Sleigh 
withdrew leaving the defendant’s wife in occupation. 

“On October 21, 1920, the defendant’s wife addressed 
to the plaintifi’s agents a letter in the following terms: 
‘Dear Sirs, Enclosed please find p.o. value 19/6, being in 
payment of one week’s rent from Monday 18th October 
for above house. A receipt will oblige.’ There was no 
evidence as to how the 19s. 6d. was arrived at, but the 
suggestion of the defendant’s counsel was that it represented 
an attempt to arrive at the maximum rent which would 
have been payable under the Increase of Rent and Mortgage 
Interest (Restrictions) Act, 1920, if the defendant’s original 
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tenancy was still in existence, ard this probably was what 
was intended. Correspondence then ensued and more 
negotiations, but this proved fruitless, and ultimately, on 
November 30, 1920, this action was commenced.” 


G. W. H. Jones for the plaintiff. 
Croom-Johnson for the defendant. 
The arguments sufficiently appear from the judgment. 


Cur. adv. vult. 


March 14. Acton J. read a judgment in which he stated 
the facts set out above and continued. It was agreed 
between counsel on either side that this case should be 
dealt with on the assumption that there was no breach of 
contract to repair and no default of any kind as to repairs 
on the part of the landlord. 

It was contended for the plaintiff that the closing order 
made it an offence for any person to occupy the house as 
a dwelling, and that the tenancy of the defendant was at 
an end as the result of the making of the closing order, and 
the subsequent eviction thereunder of the defendant; that 
the defendant in resuming possession in 1920 was a mere 
trespasser whose possession was unlawful, and that the 
plaintiff as the freeholder had a right to possession against 
any one who could not show a better title. 

For the defendant it was contended that he was still, 
and continuously had been, the lawful tenant of the premises 
in question; that the tenancy had not been determined 
by the notice to quit,and that it was not determined by the 
making of the closing order or by the service on the defendant 
of notice thereof, or by the eviction of the defendant there- 
under, and that the defendant was protected by the Increase 
of Rent, &c. (Restrictions), Act, 1920. 

With regard to the making of closing orders and the 
procedure thereunder the following statutes were cited and 
discussed : The Housing of the Working Classes Acts, 1890, 
ss. 32 and 33 (repealed by the Act of 1909 mentioned below), 
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and 1903, s. 10; The Housing, Town Planning, &c., Acts, 
1909, ss. 17 and 18, and 1919, ss. 32 and 35. It is certainly 
a curious feature of this legislation that it nowhere deals 
in terms with the effect of a closing order, or of proceedings 
taken thereunder in compliance with the statutory pro- 
visions, upon a tenancy such as there was in the present 
case or any tenancy. What does emerge is that the object 
of all this legislation is to confer wide powers on local 
authorities to close and, in certain events, demolish houses 
unfit for human habitation. Originally by s. 32, sub-s. 3, 
of the Act of 1890 the occupying tenant when served with 
notice of the closing order was under a statutory obligation 
to obey the order and in conformity therewith cease to 
inhabit the dwelling house subject to a penalty not exceeding 
20s. a day during his disobedience of the order. Under s. 10 
of the Act of 1903 “‘ where default is made as respects any 
dwelling house in obeying a closing order in the manner 
provided by sub-s. 3 of s. 32 of the principal Act, possession 
of the house may be obtained (without prejudice to the 
enforcement of any penalty under that provision), whatever 
may be the value or rent of the house, by or on behalf of 
the owner or local authority, either under ss. 138 to 145 
of the County Courts Act, 1888, or under the Small Tene- 
ments Recovery Act, 1838, as in the cases therein provided 
for, and in either case may be obtained as if the owner or 
local authority were the landlord.”’ The provisions of the 
Small Tenements Recovery Act, 1838, s. 1, which was the 
section under which proceedings were taken in the present 
case, are that where the interest of a tenant of any house, 
&c., shall have ended by legal notice to quit or otherwise 
and such tenant shall neglect to quit and deliver up 
possession the landlord, or his agent, may cause the person 
so neglecting or refusing to quit to be served with notice 
of his intention to apply to the justices at the expiration 
of seven clear days from the service of the notice to recover 
possession under the Act, and it is provided that two justices 
on proof of the holding and of the determination of the 
' tenancy with the time or manner thereof, and of the right 
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of the landlord where his title has accrued since the premises 
were let, and of the service of the notice, and the occupier’s 
neglect or refusal, may issue a warrant in the form there 
set out for giving possession within a period to be therein 
named, not less than 21 or more than 30 clear days from 
the date of the warrant. By s. 17, sub-s. 4, of the Act of 
1909 (by s. 75 of which ss. 32 and 33 of the Act of 1890 
were repealed), it is provided that “ where a closing order 
has become operative, the local authority shall serve notice 
of the order on every occupying tenant of the dwelling 
house in respect of which the order is made, and, within 
such period as is specified in the notice, not being less than 
14 days after the service of the notice, the order shall be 
obeyed by him, and he and his family shall cease to inhabit 
the dwelling house, and in default he shall be liable on 
summary conviction to be ordered to quit the dwelling 
house within such time as may be specified in the order.” 
Attention was drawn to the fact that s. 17, sub-s. 5, of the 
Act of 1909 provides for the local authority, except in 
certain contingencies, making to the tenant a reasonable 
allowance on account of his expenses in removing, but 
that there is no provision whatever for any such allowance 
on account of any subsequent expense of any kind. In 
other words the Legislature seems to have dealt with the 
expense incurred by the tenant in going out but not in any 
way with the possibility of expenses to be incurred in coming 
back. It was further pointed out that by s. 17, sub-s. 3, 
of the same Act a right of appeal to the Local Government 
Board against the closing order is given to the owner, while 
the sub-section is silent as to the tenant, and considerable 
stress was laid upon the fact that s. 18 of the same Act 
does not confer upon the local authority the power to compel 
the owner to do repairs or make his house fit for human 
habitation, or to penalise him for not doing so, but merely 
confers upon the local authority the power if he omits to do 
so to order its demolition without any sort of reference to 
the position or rights of a tenant in the event of such order 
being made and executed. Finally reference was made to 
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8. 32 of the 1919 Act which deals with the liability of an 
owner to a penalty on reletting a house ordered to be closed, 
and to s. 35 which enacts that the. provisions of the Housing 
Acts are not to be affected by the Increase of Rent and Mort- 
gage Interest (War Restrictions) Act, 1915, or the enactments 
amending that Act. 

It is no doubt somewhat strange that there should be no 
indication anywhere in this lengthy legislation with respect 
to closing orders of the effect they are to have upon the 
relations which before the closing order becomes operative 
subsist between the landlord and the tenant of the house 
to which the order applies. It seems to me that the present 
case is one in which it is highly expedient for a Court of 
first instance to decide no more than is necessary for the 
decision of the particular case. In my opinion in the light 
of the enactments referred to above and in the circumstances 
of this case it is not possible to say that the defendant’s 
tenancy of River Cottage was subsisting in October, 1920, 
or that the defendant in any event had any legal right 
whatever to retake possession of those premises as and when 
he did. In my view in so doing he was a mere trespasser, 
and the defence which he has sought to set up to this action 
fails. The defendant was in breach of his statutory duty, 
and indeed also of his personal undertaking, in remaining 
in possession even up to May 11, 1920, and when he was 
once out he was under a statutory duty to obey the terms 
of the closing order then operative by staying out, and was 
violating his statutory obligation by going in again while 
the closing order was still in force. In my opinion the 
plaintiff is entitled to succeed in this action, and there 
will be an order for delivery of possession to him by March 31 
next. He is also entitled to damages, which I assess at 351., 
and the defendant must pay the costs of this action. 


Judgment for plaintiff. 
Solicitors for plaintiff: Hiscocks & Co. 


Solicitors for defendant: Scott Duckers & Thompson. 
R. F. S. 
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1921 
March 16,17. LHE KING v. CHESHIRE COUNTY COURT JUDGE 


AND UNITED SOCIETY OF BOILERMAKERS. 
Ex parte MALONE. 


County Court—-Jurisdiction—Action for Declaration and Injunction—Damages 
not claimed nor recoverable in Law—Application to amend by claiming 
Damages less than 1001.—Refusal of Leave—County Courts Act, 1888 
(51 & 52 Vict. c. 43), s. 56—County Courts Act, 1903 (3 Edw.7,c. 42), 8. 3 
—Judicature Act, 1873 (86 & 37 Vict. c. 66), s. 89. 


A member of a trade union brought an action in the county court 
for a declaration that a resolution of the trade union purporting to 
expel him from the union was ultra vires and void, and an injunction 
to restrain the union from acting upon the resolution. The particulars 
of demand did not include any claim for damages, and, having regard 
to the nature of the action, no damages could have been recovered :-— 

Held, upon the true construction of s. 56 of the County Courts Act, 
1888, that the county court judge had no jurisdiction to entertain the 
action. It is essential to the jurisdiction of the county court in such a 
case that there should be a money claim not exceeding 100/., and, when 
no such claim is made and established, the Court cannot grant ancillary 
relief by way of declaration or injunction. 

Semble, that the plaint itself should state the amount of the money 
claim in order to show that the case comes within the jurisdiction of 
the county court. 

Kelly v. National Society of Operative Printers’ Assistants (1915) 
84 L. J. (K. B.) 2236, and Stiles v. Ecclestone [1903] 1 K. B. 544, 
distinguished. 

Decision of the Divisional Court [1921] 1 K. B. 301 reversed. 

AppEAL from the decision of the Divisional Court (Earl of 
Reading C.J., and Darling and Avory JJ.) (1) making absolute 
a rule for an order directing the county court judge to hear 
and determine the action. 

The action was brought for a declaration that a resolution 
of the defendant union purporting to expel the plaintiff from 
the union was ultra vires and void, and an injunction to 
restrain the union from acting upon the resolution. 

The facts are fully stated in the report of the case in the 
Court below. (1) The county court judge held that he had 
no jurisdiction to entertain the action on the ground that 

(1) [1921] 1 K. B. 301. 
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no claim for damages was included in the particulars of claim, 
and no damages could have been recovered in the action 
having regard to the decision of, the Court of Appeal in 
Kelly v. National Society of Operative Printers’ Assistants (1) 
that in an action by a member of a trade union against the 
trade union for alleged illegal expulsion no damages are 
recoverable. At the hearing counsel for the plaintiff applied 
for leave to amend by adding a claim for 881. damages. The 
county court judge refused leave to amend but, in order to 
facilitate an appeal, he assessed the damages in accordance 
with the plaintiff's evidence as to his loss of earnings at a 
sum which was within the limit of the jurisdiction. 

The plaintiff having obtained a rule nisi for an order directing 
the county court judge to hear and determine the action 
the Divisional Court made that rule absolute. 

The defendants appealed. 


Merriman K.C. and O. S. Hooper for appellants. The 
question is whether the county court judge had jurisdiction 
to make a declaration or grant an injunction in a case where 
no damages were claimed or, if claimed,none would have been 
recoverable. In the High Court the question would not 
have been arguable. Under Order xxv., r. 5, a declaratory 
judgment could be made whether or not there was a cause of 
action: Barwick v. South Eastern and Chatham Ry. Cos. (2) 
The question in the present case depends upon the jurisdiction 
of the county court which is created by statute: Judicature 
Act, 1873 (36 & 37 Vict. c. 66), s. 89; County Courts Act, 
1888 (51 & 52 Vict. c. 43), s. 56. 

Malone’s case is based on the declaration in Kelly v. 
National Society of Operative Printers’ Assistants. (1) 

It is submitted that the relief cannot be given in the 


county court. 
[Lias referred to County Court Rules 1903-1920, 


Order xxu., r. 16.] ot 
The effect of Kelly’s Case (1) is that the plaintiff cannot 
maintain an action for damages against the defendants. 


(1) 84 L. J. (K. B.) 2236. (2) [1921] 1 K. B. 187. 
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He is tied to the cause of action he alleged at the time he 
issued his plaint note in the county court: County Courts 


~~ Act, 1888, s. 73. 


In Stiles v. Ecclestone (1) it was held that an action, in which 
an injunction only was claimed, was within the jurisdiction 
of the county court, provided that the case was one in which, 
if there had been a claim for damages, the claim must have 
been for an amount within the jurisdiction of the county court. 
That does not apply to the present case. Here no claim 
for damages would have been maintainable. No evidence 
could have been given that was not stated in the summons : 
County Courts Act, 1888, s. 80. 

By s. 87 of the same Act power is given to the county 
court judge to amend all defects and errors in any proceedings 
in the Court. If therefore an amendment was proper to be 
allowed it is admitted that the judge might have made it. 
He however refused to amend so as to give himself juris- 
diction: Hopper v. Warburton. (2) It is submitted that he 
was right in refusing to allow an amendment by adding a 
claim for damages, and in holding that he had no jurisdiction 
to extend the plaintiff's claim; and that the Court of Appeal 
has no jurisdiction to do so where the point was not taken in 
the county court. The point as to jurisdiction was not 
open to the county court Judge, as no one took it before him : 
Kelly’s Case. (3) As showing that the point not having 
been taken in the county court it cannot be taken in the Court 
of Appeal: see Taylor v. National Amalgamated Approved 
Society. (4) 

[Scrutton L.J. The point was doubted by Buckley L.J. 
in West Riding of Yorkshire Rivers Board v. Linthwaite Urban 
Council. (5)] 

[Youncer L.J. Can you have a quia timet action in the 
King’s Bench Division ?] 

It is submitted that you cannot: Martin v. Bannister. (6) 
If actions for apprehended damages were allowed in the county 


(1) [1903] 1 K. B. 544. (4) [1914] 2 K. B. 352. 
(2) (1863) 32 L. J. (Q. B.) 104. (5) [1915] 2 K. B. 436, 440, 
(3) 84 L. J. (K. B.) 2236, 2238. - (6) (1879) 4 Q. B. D. 491. 
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court they might be used in order to give the Court unlimited 
jurisdiction. 

The plaintiff must disclose his. cause of action in his 
particulars of claim subject to amendment before the 
hearing. 

Stiles v. Ecclestone (1) is distinguishable, but, if not, it is 
submitted that it was wrongly decided. It cannot be 
extended to cover this case. 

[They also referred to Annual County Courts Practice, 1921, 
p. 375, note to Order vi., r. 1: “If the particulars do not 
disclose a cause of action within the jurisdiction, the defendant 
may obtain a prohibition.”’] 

Inas and Elliott Gorst for the respondent (the plaintiff). 
The county court judge had jurisdiction to try the action. 

[Lorp STERNDALE M.R. If he had no power to give 
damages under s. 56, he could not grant ancillary relief.] 

In Kelly v. National Society of Operative Printers’ Assist- 
ants (2) the Court of Appeal, although they held that damages 
were not recoverable, allowed the declaration and injunction 
to stand. It was a deliberate decision. 

The respondent had a personal right of action within s. 56 
for a declaration affirming his right of membership of the 
Society, and for an injunction to prevent interference with 
that right. 

In Osborne v. Amalgamated Society of Railway Servants (3) 
Moulton L.J. said that since the passing of the Judicature 
Act, 1873, s. 89, sub-s. 3, the Courts, including the county 
courts, had jurisdiction to make declarations even where no 
consequential relief is asked for. 

The respondent’s contract of membership has been broken 
and his right of property has been interfered with. That 
gives rise to a right of personal action. The county court judge 
was wrong in refusing leave to amend and so give himself 
jurisdiction. In Taylor v. National Amalgamated Approved 
Society (4), Bankes J. said: “Then it was objected that 
the judge amended the particulars of claim by adding a 


(1) [1903] 1 K. B. 544. (3) [1911] 1 Ch. 540. 
(2) 84 L. J. (K. B.) 2236. (4) [1914] 2 K. B. 352, 359. 
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claim for a declaration and so gave himself jurisdiction. 
That point is not well founded.” 

[They also referred to Halsbury’s Laws of England,vol. xxvii., 
s. 1156, p. 612, and s. 1159, p. 615, and to Gozney v. Bristol 
Trade and Provident Society. (1)] 

Osborne’s Case (2) shows that the respondent has a right of 
action for breach of contract. It is a personal action and 


Soctety oF jt does not matter what the damages are provided that they 


BOoILEeR- 
MAKERS. 
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Hx parte. 


turn out to be less than 100]. The fact that no damages 
at all were claimed brings the case within s. 56: Russell v. 
Amalgamated Society of Carpenters and Joiners. (3) This is 
a personal action where a demand is made, and until it is 
proved that the claim exceeds 1001. the county court has 
jurisdiction to entertain it. 

If the demand in a personal action exceeds 100I. but 
the plaintiff desires to abandon the excess, he must enter 
the abandonment in his particulars: County Court Rules, 
1888-1903, Order v1., r. 1. 

Formerly the excess might be abandoned at the hearing : 
Isaac v. Wyld. (4) 

Where the matter in dispute is whether the limit of the 
jurisdiction is exceeded the county court judge should deter- 
mine the matter judicially, and if he finds it is within his 
jurisdiction he should go on and hear the action : Sunderland v. 
Glover. (5) 

[They also referred to Chambers v. Tabrum. (6)] 


Lorp STERNDALE M.R. This is an appeal from a Divisional 
Court which reversed the decision of the county court judge 
of Cheshire sitting at Birkenhead, who refused jurisdiction 
in an action brought before him by a Mr. Malone. I am not 
going into the facts more than to say this: Mr. Malone was 
expelled by his trade union on a ground which I need not 
particularise, a ground which the learned county court judge 
held, and would have acted upon the holding, if he had 


(1) [1909] 1 K. B. 901. (4) (1851) 7 Ex. 163. 
(2) [1911] 1 Ch. 540. (5) [1915] 1 K. B. 393, 
(3) [1912] A. C. 421. (6) [1920] 1 K. B. 840. 
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jurisdiction, was an insufficient and wrong ground, which 
gave him a right to complain of the conduct of his trade union. 
But the learned county court judge said that he had no 
jurisdiction to entertain the action in the form in which it 
was before him. It becomes necessary, therefore, to see 
what the action was, and perhaps, before seeing what the 
action was, it may be important to see what the jurisdiction 
of the county court is. The jurisdiction of the county court 
is derived from the County Courts Acts of 1888 and 1903. 
The Act of 1888, in s. 56, says: “All personal actions, where 
the debt, demand, or damage claimed is not more than 
one hundred pounds, whether on balance of account or 
otherwise, may be commenced in the Court,” with certain 
provisions to which I need not refer. Therefore the jurisdic- 
tion so far as this case is concerned is limited to a personal 
action where the debt demand or damage claimed is not 
more than 100/. Then by the Judicature Act of 1873, s. 89: 
“ Every inferior Court which now has or which may after 
the passing of this Act have jurisdiction in equity, or at 
law and in equity, and in Admiralty respectively, shall, as 
regards all causes of action within its jurisdiction for the 
time being, have power to grant, and shall grant in any 
proceeding before such Court, such relief, redress, or remedy, 
or combination of remedies, either absolute or conditional, 
and shall in every such proceeding give such and the like 
effect to every ground of defence or counterclaim equitable 
or legal . . . . in as full and ample a manner as might and 
ought to be done in the like case by the High Court of Justice.” 
So that the powers conferred by that section are powers of 
giving relief, and so far as they give the right to grant 
injunctions or to make declarations, they are injunctions 
or declarations in aid of the relief which the county court 
has power to give. That is, I think, important to notice for 
this reason: What was claimed in this case was a declaration 
and an injunction. Now, unless s. 89 of the Judicature Act 
of 1873 gives a power to make declarations, there is no 
power in the county court to make declarations on this part 
of its jurisdiction. There is, as is well known, in the High 
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Court now a power, under Order xxv., r. 5, by which declara- 
tions of rights may be made although no consequential relief 
is claimed or can be given. That jurisdiction was clearly 
established in the High Court by what are ordinarily called 
Form IV. cases, among them being Burghes v. Attorney- 
General (1), and by the case of Guaranty Trust Co. of New York 
v. Hannay & Co.(2) But that order and that power have 
nothing whatever to do with the county court. The county 
court derives its power to make declarations, if at all, under 
s. 89 of the Judicature Act, as one of the reliefs, remedies, 
or combination of remedies which it can give. | 

The question is whether the county court had jurisdiction 
to do that in this case. I think it follows, if I am right in 
what I have said, that the declaration or the injunction can 
only be granted where there is an action such as is described 
in s. 56 of the County Courts Act, 1888, and where the 
plaintiff has established a right to relief in that action. If 
the declaration or the injunction is merely ancillary to the 
other relief, as I think it is, then you must have established 
the right to the other relief in the action. Having said that, 
one has to look to see what the action was. There is no 
doubt that this was an attempt, and not an improper 
attempt, to extend the rights of parties in the county court 
by asking for a declaration instead of asking for damages 
or anything of that sort. The particulars of demand were : 
“A declaration that a resolution of the District Committee of 
the Birkenhead Branch of the Defendant’s Society, passed on 
or about April, 1919, whereby it was resolved (inter alia) that 
the Plaintiff be expelled from the Society was ultra vires the 
Society and void and that the resolution was illegal uncon- 
stitutional and against public policy.”” Then a declaration 
that the resolution was ultra vires and void on other 
grounds; a declaration that the action of the Executive 
Committee in certain matters was wrong, and “an injunction 
restraining the Defendants their Officers Agents or servants 
or the said District Committee from acting upon or enforcing 
the said resolution or any part thereof” ; and there it stops. 


(1) [1911] 2 Ch. 139, (2) [1915] 2 K. B. 536, 
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There was no claim for damages at all. There is nothing 
to show what the money value of this remedy, if it were 
granted, would be. It is possible that it might be very 
considerably over the limit, and it was argued that, because 
no damages were claimed, it could not be said to be outside 
the limit of the county court. I do not agree with that at all. 
There is no indication of a claim for damages here. There is 
simply an omission to make any claim at the time ; and that 
there was not originally intended to be any claim for 
damages is shown by the fact that during the course of the 
case counsel for the plaintiff asked for leave to claim damages. 
He did not in the first place mean to negative his right to 
make the claim, he simply left it out in order, quite rightly 
if he could, to get within the jurisdiction of the county court ; 
whereas if he had quantified it and put it into money it would 
have been very difficult at the time the claim was originally 
lodged consistently with the attitude which up to that time 
had been taken up to bring it within the limit of the county 
court jurisdiction, because the claim that had been made 
in the correspondence was 150]. Therefore the claim was 
left out in order that the same remedy and same advantage 
might be got without naming the sum. Now it seems to me 
that that is a thing which cannot be done, and for this reason : 
It entirely ignores the limited jurisdiction of the county 
court. It is not at all difficult to suppose cases in which 
declarations of right might be asked for in this way, which 
might actually involve many thousands of pounds in money ; 
and if such a case as that could be got into the county court 
simply by leaving out the technical claim for damages, the 
limit of the county court jurisdiction might be entirely 
abolished whenever there was a right to ask for a declaration. 
I think that is wrong and cannot be done. At the hearing 
of the case objection was taken to the claim on the ground 
that no damages were claimed, and therefore the claim could 
not be quantified. Thereupon counsel asked to be allowed 
to amend his particulars of claim, by claiming 88J. for loss 
of wages in consequence of the action of the defendants. 
The learned county court judge refused that application 
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to amend. He had a perfect right to do so. It was a 
matter for his discretion, and I think he might very well 
say: “No, you have tried it on; you have framed this claim 
without a money demand for damages in order to escape 
any difficulty as to the jurisdiction, and I will not now allow 
you to amend by introducing a claim which is nominally 
within my jurisdiction.” I say nominally for this reason ; 
that the amount eventually claimed was only a part of the 
money result that might have followed if the declaration 
had been granted. The plaintiff would perhaps have been 
entitled to that amount for loss of wages, but he would also 
have been restored to an amount of benefit in the society, 
which he had lost by the expulsion, and which had not been 
regained by his reinstatement, because he was only reinstated 
as a new member, and he thereby lost certain benefits. The 
learned county court judge, at any rate, had a discretion 
to grant or refuse that application, and he refused it. And 
he then said, in accordance with the law as it now stands, 
that, even if the claim for 88/. had been made, it could not 
succeed because of the decision in Kelly v. National Society 
of Operative Printers’ Assistants.(1) That was a decision 
of this Court, which binds us till the House of Lords reverses 
it, that such damage as was claimed here cannot be recovered 
in law, because a member of a voluntary society like this 
cannot sue the society for damages which he alleges he has - 
suffered by their action. I do not think it necessary to go 
into the reasons which the Court gave for its decision. That is 
the law until the House of Lords alters it. Therefore the 
learned county court judge said that, even if he had taken 
that question of damages into account, there could have 
been no recovery of any damages at all, and he held that he 
had no jurisdiction to grant either the injunction or the 
declaration which was asked for. I think he was right. I 
myself think—I am prepared to go so far as this—that a 
claim for such a declaration as this cannot be brought in the 
county court without anything to limit the money result of 
it, so as to disregard the limit of the jurisdiction of the county 


(1) 84 L. J. (Q. B.) 557. 
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court altogether. As I have pointed out it would be 
possible by simply omitting a claim for damages to bring into 
the county court an action for a declaration which might 
involve a money result of many thousands of pounds. I 
do not think that can be done. I do not think it matters 
very much whether you say that the limit must be put in 
the particulars or not. My personal opinion is that it ought 
to be put in the particulars, but at any rate where there is 
a claim of this kind, which cannot be tested by any money 
test at all upon the face of the claim, that in my opinion 
is not a claim which can be made in the county court. 
But in my opinion there is another objection. As I 
have said this power of granting an injunction or declara- 
tion is simply ancillary to a right of relief in such an action 
as is mentioned in s. 56 of the Act of 1888. When the 
county court judge once ascertained that according to the 
case of Kelly v. National Society of Operative Printers’ 
Assistants (1) he had no power to give any damages at all, 
then he had no power to give the ancillary relief of either 
injunction or declaration. Therefore, on that ground also, 
I think he was right. It is both true and curious that in 
Kelly v. National Society of Operative Printers’ Assistants (1), 
which also came from the county court, the Court of Appeal 
dealing with the case in which the county court judge and 
the Divisional Court had given damages and an injunction 
and a declaration, struck out the claim for damages on the 
ground that they were not recoverable, but left the injunction 
and the declaration standing, and it was argued that that 
is an authority, which we must follow, that there may be 
such a declaration in the county court, although there cannot 
be an action for damages. If the point had been under 
the consideration of the Court in that case, I should have 
felt bound to follow it. But it is obvious that the 
point which is now before us was never even remotely 
hinted to the Court, and that the Court from beginning to 
end there dealt with the whole matter as if there were 
no distinction between the jurisdiction of the county 
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court and the jurisdiction of the High Court, and having 
regard to those considerations I do not think the decision in 
that case binds us upon that point. 

For these reasons I think that the Divisional Court was 
wrong, and that the learned county court judge was right. 
I cannot agree, with the .greatest respect, with the Lord 
Chief Justice that, when an application was made to amend, 
there was then a claim which would come within s. 56. That 
section refers to the claim that is to be made according to the 
Act of Parliament, and according to the rules of the county 
court, and not to some additional items which the plaintiff 
chose to try and bring in in the course of the case when he 
found himself in a difficulty, because he had not included 
it in his particulars of claim. Nor can I agree, with respect, 
to one of the grounds of Darling J.’s decision that ‘“ demand ” 
is something very much wider than ‘debt or damages.” 
It is difficult to say what a “demand” is, but it must be 
one which does not exceed 1007. It therefore must be a 
demand of the same nature as “debt” and “ damages.”’ 
which can be estimated in money, and which, thus estimated 
in money, does not exceed 100/. I think the distinction 
which Avory J. drew between limit of jurisdiction and the 
existence of a good cause of action is a sound one, but I 
do not think it is of importance in this case, because, 
as soon as it is ascertained that the main relief claimed: 
in a personal action—namely, a sum of money—cannot 
be recovered because it exceeds the limit, then at once the 
jurisdiction of the county court ceases and the Court 
cannot therefore give the ancillary relief either of injunction 
or declaration. Therefore I think: the decision of the 
Divisional Court should be reversed, and the decision of the 
county court judge restored with costs here and below. 


Scrurton L.J. This is one of those cases which, though a 
lawyer may find it interesting, a layman like the plaintiff finds 
heart-breaking, because, wanting to find out whether he has 
been properly expelled from his society, he finds the 
case decided against him on a ground which he cannot 
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understand. The reason of that is that to the lawyer the point 
which is being argued is whether a Court with limited juris- 
diction, the county court, has or-has not the powers which 
the plaintiff asks it to exercise; whereas it is quite clear 
that if the case had been brought before the High Court, the 
High Court could have given the relief for which the plaintiff 
asks, and we are going to hold that the county court could 
not give him that relief because of the limited terms of its 
jurisdiction created by statute. 

Mr. Malone brought an action against the United Society 
of Boilermakers in the county court. He asked first of all 
for a declaration that a resolution of the committee of a 
particular branch was ultra vires, void, illegal, uncon- 
stitutional, against public policy and unauthorized by the 
constitution of the society. He asked for a declaration 
that the action of the committee in turning him out fell 
under the same string of condemnations, and for an 
injunction restraining the defendants and the district 
committee from acting upon the resolution, and he did not 
include any claim for damages. He or his advisers de- 
liberately, and as they thought at the time with astuteness, 
did that because of a decision of the Court of Appeal, that 
such a person, a member of an unincorporated trades union, 
could not recover damages against the union, he himself 
being a member of the body which he was suing, according 
to the ordinary principles of law that a man cannot recover 
damages against himself, and for that reason the plaintiff 
did not include a claim for damages in his plaint in the 
county court. When the case came before the county court 
judge it at once occurred to him that there was a question 
whether, if there was no money claim, he could have any 
jurisdiction. The plaintiffs counsel then asked leave to 
amend by adding a claim for damages. The learned judge 
refused the leave to amend on the ground that the application 
was made too late, and that it affected the jurisdiction of the 
Court; and he, therefore, without expressing any opinion 
on the merits, and assessing the damages at 88/., if he had 
jurisdiction, gave judgment against the plaintiff on the 
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ground that he had no jurisdiction to entertain a claim for 
a declaration and injunction when no money claim was made. 
The Divisional Court reversed that decision, as I understand, 
on two grounds—first, that a money claim was made as soon 
as an application was made to amend by adding the money 
claim ; and secondly, that a-money claim being made in that 
way, the fact that it might turn out to be irrecoverable did 
not affect the jurisdiction, and held that there was jurisdiction 
to hear the question whether it was recoverable, as the fact that 
such a claim had been held to be irrecoverable did not affect 
the original jurisdiction to hear it or to grant ancillary relief. 

The appeal now comes to this Court. It seems to me that 
the first and fundamental question is, What is the meaning 
of s. 56 of the County Courts Act, 1888, which confers juris- 
diction on the county court? “ All personal actions, when 
the debt, demand, or damage claimed is not more than 1001., 
whether on balance of account or otherwise, may be com- 
menced in the Court”; with, of course, the natural implication 
that actions which do not come within that description 
cannot be commenced in the Court. It seems to me there 
are two possible meanings of that section. First, it might 
be said that the section means all personal actions may be 
commenced unless there is a money claim of more than 1001., 
in which case, if you have no money claim at all, you have 
not a personal action with a money claim of more than 1001. 
Having regard to the fact that the county court is an inferior 
court, obviously intended to be limited to actions of small 
monetary consequence, I cannot take the view that the 
section means that any question in a personal action may 
be raised provided you do not make a. money claim in respect 
of it. You may be raising questions of enormous importance 
both as to character and ultimate business results, and I 
cannot think that Parliament intended such questions to be 
decided by an inferior Court, if any money claim was omitted 
from the particular plaint. The other view is that it is essential 
to the jurisdiction of the Court that there should be a money 
claim not exceeding 1001. That I think is the true view of 
the section, and in that view it is essential that the plaint 
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should show that the money claim made does not exceed 
1007. I do not know that it is necessary for us finally to 
decide it, but I am inclined to agree with the view of the 
Master of the Rolls that the county court being a court of 
inferior jurisdiction, the plaint should show that the matter 
is within the jurisdiction of the Court, and therefore that 
the plaint itself should state the limit of the claim, or of the 
value of the subject-matter so as to show that the case comes 
within the jurisdiction of the Court. At any rate the 
authorities seem to go to this, that if in the course of a case 
it appears by the evidence that the money claim, or the 
value of the matter in dispute, exceeds the statutory limit, 
the jurisdiction of the judge ceases. For instance, to take 
one case only, in detinue you do not start with a money 
claim, you start with a demand for the return of the goods, 
and you go on to state “or their value” in the case of goods 
which are not returned ; and in Leader v. Rhys (1) Keating J., 
in a case where the value of the piano for which detinue was 
brought was 1301., said: “The plaintiff, therefore, could not 
have entered a plaint in the county court; for, the moment 
it appeared that the value for which the plaintiff was suing 
exceeded. 50/., that Court could have proceeded no further.” 
That is to say, in the case where the claim turns out to be in 
excess of the jurisdiction, the moment it is made to appear 
to the judge that there is that excess of value or claim, his 
jurisdiction under the statute ceases. The same result 
happens when it appears that there is no money claim at 
all, if, as I have stated, the statute requires a quantified 
money claim to found jurisdiction in the county court. 

In this case there is no claim for money. There is 
intentionally no claim for money. I do not take the view of 
the Divisional Court that you make a claim for money when 
you ask to amend the proceedings in which there is no claim 
for money by adding such a claim. What you are doing 
is asking to introduce a claim into a proceeding, and if that 
application is refused there is no money claim in the 
_ proceeding, the proceednig remains as it was before, without 
(1) (1861) 10 C. B. (N. 8.) 369, 3745 
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a money claim. I cannot therefore agree with the first 
reason given by the Divisional Court. 

The second reason given by the Divisional Court is this, 
and for part of it a great deal may be said. You must not 
confuse jurisdiction with weakness of claim. The judge 
may have jurisdiction to decide a claim although he decides 
against it, which I understand is the view taken particularly 
by Avory J. and also by the Lord Chief Justice. But in my 
view, where the jurisdiction of the county court depends 
upon a money claim not exceeding a particular amount, 
and requires that there should be a money claim, when once 
it is decided that there is no such claim in law the jurisdiction 
of the Court to do anything further ceases.. It may be put 
as a matter of jurisdiction ceasing. It may be put in this 
way: The principle is that there must be a money claim. 
If there is no valid or justifiable money claim the ancillary 
remedies, such as injunction and declaration, cannot be 
granted. For that reason I should dissent also from the 
second ground on which the Divisional Court reversed the 
judgment of the county court judge. To take Avory J.’s 
own illustration. Supposing that a plaint is brought in the 
county court against a highway authority for damages for 
non-repair of a highway. I agree it is a personal claim, and 
there is jurisdiction in the Court to hear it; but in my view 
the moment the county court judge decides that there is no 
valid claim, because no claim against a highway authority 
for damages for non-repair will lie, his jurisdiction to do 
anything further ceases, and it would not be open to the 
county court judge to go on to say: “I will make a 
declaration that the highway is a public highway repairable 
by the Highway Authority.” Or to take a case of detinue, 
when once it appears either that there is no money value 
in the thing detained, no money claim, or that the value is 
in excess of the limit, 1501. instead of 1001., the Court cannot 
go on and make a declaration that the plaintiff is the owner 
of the thing detained, and the ordinary jurisdiction would 
cease. As I understood the argument for the plaintiff it was 
this: It is quite true there is here no claim for debt and no 
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claim for damages, but there is a demand, and a demand 
need not be followed by a money claim; and I understood 
the demand suggested was a demand that the plaintiff should 
be in fact reinstated as a member of the Society from which 
he had been expelled; and he said such a demand could 
be enforced by means of a declaration in a personal action. 
I cannot help thinking that would have much astonished 
the learned men who first used the phrase “ personal action.’’ 
I think they had not the advantage of being acquainted with 
such a thing as a declaration, and they would have been 
very much puzzled by an action for a declaration in a case 
where no other relief was claimed. I refer merely to one 
authority—Blackstone’s Commentaries, vol. iii., p. 117—and 
I find: ‘“ Personal actions are such whereby a man claims 
a debt, or personal duty, or damages in lieu thereof; and like- 
wise whereby a man claims a satisfaction in damages for 
some injury done to his person or property. The former 
are said to be founded on contracts, the latter upon torts or 
wrongs.” The idea of something which was not a claim for 
money founded on contract, or a claim for money founded on 
tort, but was a demand for a declaration, I think never 
occurred to Sir William Blackstone, and I do not think, 
when the Legislature used the phrase “personal actions”’ it 
was thinking of any such matter as declarations, which 
were practically unknown in the county court ; it was thinking 
of the old distinction which is dealt with in the statute 
between personal and real actions, for having dealt with per- 
sonal actions in s. 56, the Legislature goes on to real actions; 
or actions similar to real actions in s. 59, where it deals with 
the recovery of lands and tenements: for that reason I 
think that the ingenious suggestion of the plaintiff's counsel 
as to the meaning to be given to “‘ demand ” in s. 56 fails. 

I am glad it is unnecessary for us in this case to go into the 
question of the exact relation of Kelly’s Case (1) and Osborne’s 
Case. (2) I do not understand them. In Kelly's” Case (1) 
the Court decided that a person in the position of the present 
plaintiff could not recover damages against a society of which 

(1) 84 L. J. (K. B.) 2236. (2) [1911] 1 Ch. 540. 
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he was a member, because he himself was a member of that 
unincorporated body, and you cannot, on a contract between 
yourself and yourself, recover damages against yourself. 
But the Court in Kelly’s Case(1) did grant a declaration 
and injunction to the plaintiff against himself, without 
apparently seeing that there was any inconsistency. If they 
had considered this point we should have been bound by their 
decision, whatever the result of it was; but I cannot find 
any trace in the judgment that it occurred to anybody to 
consider the effect of that action having come from a county 
court, and the effect of the limited jurisdiction of the county 
court upon that point. In Osborne’s Case (2) a declaration 
and injunction in the High Court were granted to the plaintiff, 
who was a member of an unincorporated body which he 
sued, and I do not see that in that case the point taken in 
Kelly’s Case (1) about damages was considered by the Court, 
that is whether a man can get damages or any other relief 
against himself or against a body by its trade name which 
includes himself. It may be that in some future stage of trade 
union litigation, which is likely to occupy the Court for many 
years to come, that that important point may come up for 
consideration ; and I only desire at present to guard myself 
from expressing any opinion one way or the other about it, 
except by saying that I do not at present understand the 
relation of Kelly’s Case (1) and Osborne’s Case (2) to each 
other. I think for the reasons I have given, the reasons 
given by the Divisional Court for reversing the decision 
of the county court judge, on the proper view of the statute, 
fail, and that the county court judge was therefore right in 
the view which he took that he had no jurisdiction to give 
relief by way of declaration or injunction in a case where 
no money claim was made to found his jurisdiction under 
s. 56 of the County Courts Act. For these reasons I agree 
that the judgment should be reversed. 


YouncerR L.J. I am of the same opinion. One has only 
to look at the particulars of demand filed by the plaintiff in 
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the county court to see that his action against the defendant 
Society was based, and was intended to be based, exclusively 
upon the rights declared to be competent in respect of such 
a complaint by the Court of Appeal in Osborne’s Case. (1) 
The form of the particulars of demand follow almost textually, 
with the necessary adaptations, the statement of claim in 
Osborne’s Case (1), and this is here of importance, particularly 
in view of one of the arguments put forward on behalf of 
the respondent. Now the fact that this action is based upon 
Osborne’s Case (1) necessarily connotes that the plaintiff was 
deliberately refraining from bringing against the defendants 
any claim which could, on the true construction of the Trades 
Union Act, 1871, s.4, be said to have been withdrawn from the 
cognizance of any Court by virtue of that section: the decision 
in Osborne’s Case (1) was that the claim there made by the 
plaintiff, and successfully made, was one of which the Court 
could take cognizance, notwithstanding that section, because 
it was not a claim within that section. The plaintiff’s claim 
here is equally a claim not within that section, and it is one 
which he is in a position in a proper Court to maintain, whether 
in point of fact the rules of this particular society are rules 
in restraint of trade or are not. But so soon as you find 
that the plaintiff has instituted proceedings which exclude 
from their range any matter of complaint which is referred to 
in s. 4 of the Trades Union Act, 1871, you find also that there 
is necessarily excluded from those proceedings any claim 
for damages in respect of such claim, and the result is that the 
plaintiff, maintaining this action on the footing of the claim 
in Osborne’s Case (1), if he be entitled to claim anything in the 
nature of damages, the damages claimed must be other than 
those covered by s. 4. In other words they must be just 
such damages as he did at one stage of these proceedings 
particularize—namely, the loss that he had sustained through 
his expulsion from the defendant society, in that for a 
particular period of time he was unable to obtain employment 
elsewhere. Now unfortunately for the plaintiff it has been de- 

cided by the Court of Appeal in Kelly’s Case (2) that no Court, 
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neither a county court, nor any other Court, is entitled to 
award damages in respect of such a claim brought by a member 
of a trade union against his union. These are not damages 
cognizable by any Court at all as founding any legal claim 
to relief. Accordingly until Kelly’s Case(1)is set aside, by some 
tribunal superior to this, such a plaintiff as we have here must 
be in a position to say that his action was within the juris- 
diction of the county court, although it was an action in respect 
of which no sum, however small, could have been awarded. to 
him by the judge, however successful in his claim he might be. 
In other words the question that has to be determined on this 
appeal is this: Whether so long as Kelly’s Case (1) stands 
unreversed a plaintiff, a member of a trade union, is entitled 
to maintain an action in the county court for the relief 
which the plaintiff in fact obtained in Osborne's Case (2)— 
that is to say, for a declaration and an injunction followed by 
no award of any money compensation. Now that depends 
entirely upon the question whether such an action or such a 
claim is within s. 56 of the County Courts Act, 1888, the 
first sentence of which I will read. [His Lordship read it 
and continued :] The first question one asks oneself is, What 
are the personal actions which under that section may be 
brought in the county court ? and asa matter of construction 
I myself have no doubt that the words which follow the words 
“personal actions ’’—namely, “‘When the debt demand or 
damage claimed is not more than 1001., whether on balance of 
account or otherwise ’’—are all of them words of qualification 
of the words “personal actions,” and that no personal 
action with regard to which you are unable to say that it is 
one where the debt demand or damage claimed is not more 
than 100/., whether on balance of account or otherwise, is a 
personal action within the jurisdiction of the County Courts 
Act under this section at all. If I had any doubt upon the 
question whether the section could be construed as extending, 
as has been suggested, to actions for declarations or other 
incidental relief or for any form of order that may be made 
in any personal action not in itself involving the payment 
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by the defendant of any sum of money, it would, I 
think, be resolved by the last words of the sentence which 
T have read that “all such actions””—that is to say, the personal 
_ actions which are previously referred to—‘“ shall be heard and 
determined in a summary way.” It appears to me that 
those words undoubtedly confirm the view that one would 
apart from them take of the section, that what is referred to 
are actions of the description stated resulting in a money 
claim and a money payment, either in the form of debt or 
damages, and that it is not intended to refer to or comprise 
vague things like declarations which, not resulting in pay- 
ment directly by the defendant to the plaintiff, may 
nevertheless affect their relations in respect of property 
which in point of value is beyond any limit of value in 
any section of the County Courts Act. Accordingly it does 
appear to me that the answer which has to be given to the 
question: May an action asking for the relief in Osborne’s 
Case (1), in respect of which no kind of award can be made 
at all by the Court which would secure for the plaintiff any 
payment in money, be brought within s. 56 of the County 
Courts Act, 1888? is in the negative. 

The Divisional Court has held otherwise, and so far as I 
understand the judgment of the learned judges one of the 
grounds of their decision was based upon Sizles v. Ecclestone (2) 
where there was on the plaint no demand or claim for any 
sum of money at all, and an injunction only was asked for. 
But that was an action for breach of a covenant in restraint 
of trade by a former master against his servant, under which 
a sum of 401. was fixed as the sum to be recoverable, by way 
of liquidated damages or a penalty, in the event of any 
breach. Therefore, whether you have regard to the claim 
made in that action as being one in respect of breach of 
contract, which would necessarily carry with it nominal 
damages, or whether, as the Court in that case were inclined 
to regard it, as an action brought in respect of a breach of 
contract in respect of which no more than 40/. damages could 
be recovered, it seems to me that, however that case be 
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viewed, it is entirely different from the present, because there 
the claim for damages, whether substantial or considered 
as being nominal only, brought the case entirely within 
the cognizance of the county court. The difference between 
that case and this is that here there is no sum, however 
small, not even a farthing, which the county court judge 
in this case could legally award to the plaintiff in respect 
of damages. But then Darling J. in the case under appeal 
took the view that while that was right, so far as the words 
of s. 56 “debt” or “damage” were concerned—that is 
to say, he felt that no action would lie within s. 56 unless 
the debt were a legal debt and the damages were damages 
which could be legally recovered—nevertheless he was, I 
think, somewhat reluctantly led to the conclusion that he 
could hold that the action was maintainable by reason of 
the use of the word “‘demand.” In other words he seems 
to have taken the view that an irrecoverable debt or 
irrecoverable damages might, within the meaning of s. 56, 
be converted into a demand. When you find that the 
irrecoverable demand, because this we must assume to 
be the meaning of the word, must be nevertheless limited 
to 100/., one does ask oneself why there should be any 
limit in money at all in respect of the thing that is irre- 
coverable, and when one asks oneself that question, I 
think one sees, that the demand equally with the debt, and 
equally with the damage, must be a legal one, of which 
the Court can take cognizance. Accordingly it does seem 
to me that none of the reasons so far given by the 
Divisional Court are. such as to show that s. 56 gives any 
jurisdiction. 

Then I take the other case which was put by Avory J. 
where he figured to himself an action brought against a 
highway authority for non-repair of a highway, in respect of 
which damages are not recoverable, but which he seemed 
to think might nevertheless be within the cognizance of the 
county court. Avory J. did not say in express terms that, 
in such an action, where damages were not recoverable, it 
would be permissible for the county court to make a 
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declaration and grant an injunction. If he had thought of that 
point I think he would have hesitated to say that it would 
have been permissible for the county court to award such an 
injunction or to make such a declaration, because I think 
that, having regard to the express terms of s. 56, and also 
to s. 89 of the Judicature Act, 1873, which enables a county 
court to give all relief and all proper relief in respect of 
actions within its cognizance, it must follow that there can 
be no declaration made by the county court, nor can there 
be any injunction granted by the county court, except 
in a personal action in respect of which it has originally 
jurisdiction. And if one arrives at the conclusion that 
the personal action which has been framed in the way 
I have described and, for the reasons that I have given, is 
not on its true construction within s. 56, then it appears to 
me to follow that there can be no incidental relief in an action 
which is itself without the cognizance of the county court 
judge. I think it may very well be that an action would 
not necessarily in the first instance appear on the face of the 
proceedings to be beyond the cognizance of the Court, so 
that some actions would have to stop in limine, and others 
might have to go on to a particular stage until the obstacle, 
which prevented the further proceedings under the terms 
of the statute, became apparent. But so soon as it is made 
plain to the county court judge that the action is not within 
s. 56, and that he is being asked to deal with a dispute 
which is beyond his jurisdiction, then it becomes at once 
his duty to stop the proceedings and dismiss the action. 
For these reasons I am of opinion that the view taken by 
the Divisional Court was erroneous and that the appeal 


should be allowed. 
Appeal allowed. 


Solicitors: J. A. Behn, Liverpool; Arthur Sugden, for 


R. Barrow-Sicree, Liverpool. 
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C. A. [IN THE COURT OF APPEAL.] 


rote 93, In re AN ARBITRATION BETWEEN MAHMOUD ann ISPAHANI. 


Contract—Emergency Legislation—Sale of Linseed Oil—Sale and Purchase 
prohibited except under Licence—Seller having a Licence—Purchaser not 
having a Licence—Representation by Purchaser that he had a Licence— 
Illegal Contract—Right of Seller to sue Purchaser on Contract—Seeds, 
Oils and Fats Order, 1919. 


By the Seeds, Oils and Fats Order, 1919, made under the Defence 
of the Realm Regulations, ‘“‘ a person shall not either on his own behalf 
or on behalf of any other person buy or sell or otherwise deal in... - 
any of the articles specified in the schedule hereto, whether situated 
within or without the United Kingdom, except under and in accordance 
with the terms of a licence issued by or under the authority of the Food 
Controller.” Linseed oil was one of the articles specified in the schedule. 

During the operation of the Order the plaintiff sold to the defendant 
@ quantity of linseed oil. The plaintiff had a licence under the 
Order, and before entering into the contract he asked the defendant 
whether he had a licence under the Order, and the defendant told the 
plaintiff that he had. The defendant in fact had not a licence. The 
licence to the plaintiff provided that sales for delivery within the United 
Kingdom were only to be made to persons holding a licence. The 
plaintiff, being induced by the misrepresentation of the defendant and 
in the honest belief that he had a licence, entered into the contract of 
sale. The defendant subsequently refused to accept delivery of the 
linseed oil on the ground that the contract was illegal, as he (the 
defendant) had no licence under the Order. In a claim for damages 
for non-acceptance of the oil :— 

Held that, as the defendant had no licence, the contract of sale was 
prohibited by the Order and was therefore illegal, and as the prohibition 
was in the public interest no claim could be made under the contract. 

Bloxsome v. Williams (1824) 3 B. & C. 232 discussed. 


Dictum of McCardie J. in Brightman v. Tate [1919] 1 K.B. 463, 472 
disapproved. 


APPEAL from the judgment of Rowlatt J. on an award in 
the form of a special case. 

By a contract dated August 27, 1919, and made subject 
to the rules of the Hull Seed, Oil and Cake Association 
of the Hull Incorporated Chamber of Commerce and 
Shipping, Mahmoud (herein called the plaintiff) sold and 
Ispahani (herein called the defendant) bought 150 tons of 
linseed oil at 1lls. per hundredweight to be delivered to 
craft or carts at Hull free of expense in buyer’s casks, 
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delivery 50 tons during each month, October, November and 
December, 1919. By a clause in the contract all disputes 
on the contract were to be settled by arbitration in Hull. 
Both the plaintiff and the defendant carried on business in 
London. 

At the time when the contract was made there was in 
force and operation an Order issued on June 19, 1919 (which 
came into force on June 23, 1919), by the Food Controller 
under the Defence of the Realm Regulations and called the 
Seeds, Oils and Fats Order, 1919, which provided (clause 1) (a) : 
“Until further notice a person shall not either on his own 
behalf or on behalf of any other person buy or sell or otherwise 
deal in, or offer or attempt to buy or sell or otherwise deal 
in, any of the articles specified in the schedule hereto, whether 
situated within or without the United Kingdom, except 
under and in accordance with the terms of a licence issued 
by or under the authority of the Food Controller.” By 
clause 2, the Order was not to apply to contracts in writing 
entered into before June 23, 1919. Clause 3: “All parties 
to the purchase or sale of any of the articles specified in the 
schedule shall require or disclose (as the case may be) all 
such information as may be necessary or required by such 
parties or by or under the authority of the Food Controller, 
for the purpose of satisfying them or him that the provisions 
of this Order have not been contravened..... By clause 4, 
“‘ Infringements of this Order are summary offences against 
the Defence of the Realm Regulations.” Linseed oil was one 
of the articles specified in the schedule to the Order. 

Disputes arose under the contract and were referred to 
arbitration. The arbitrators disagreed, and the umpire 
made his award in the form of a special case. 

On October 29, 1919, by letter of that date from the 
plaintiff to the defendant the plaintiff tendered delivery 
to the defendant against payment of the invoice price 
of the first instalment of 50 tons of linseed oil due under 
the contract; but the defendant by letter to the plaintiff 
dated October 30 declined to accept the linseed oil, stating 
’ that he did not admit he had made any binding contract. 
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The plaintiff thereupon gave notice to the defendant by 
letters dated November 3 and 4 of his intention to sell, 


Maumoup and on November 5 he sold the 50 tons at the best price 


AND 
ISPAHANI, 
In re. 


obtainable—namely, 861. per ton less brokerage—and by letter 
of November 6 he rendered an account to the defendant 
for the difference between the contract price and the sale 
price. 

By letter dated November 7 to the plaintiff the defendant 
contended that the contract of August 27, 1919, was invalid 
and illegal on the ground that no licence had been issued to 
him under the above-mentioned Order of the Food Controller, 
and that he would be subject to penalties if he carried out 
the contract. The defendant afterwards offered verbally 
to pay to the plaintiff 20007. in settlement, which was 
declined. 

The plaintiff subsequently tendered deliveries of the Novem- 
ber and December instalments, each of 50 tons, but the 
defendant did not accept the same or either of them, whereupon 
the plaintiff sold against the defendant and suffered loss on 
each sale, the loss on the three instalments amounting to 
22951. 

On the question of the defendant’s liability under the 
contract the umpire found the following facts :-— 

(a) The plaintiff and defendant had made a similar 
contract on June 11, 1919, by which the plaintiff 
sold to the defendant 100 tons of linseed oil for 
delivery in July and August. 

‘“‘(b) The Order of the Food Controller of June 19, 1919, 
did not affect the said contract, but the terms and 
provisions of the said Order became known to and 
were the subject of discussion at interviews between 
the plaintiff and the defendant before the contract 
of August 27, 1919, was entered into. 

““(c) The plaintiff applied for and obtained a licence 
from the Food Controller under the said Order. 
The said licence is dated July 8, 1919, and was 
produced in evidence by the plaintiff. (1) 


(1) The terms of the licence issued to the plaintiff authorizing him to 
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“(d) At an interview between the plaintiff and the 


66 


(9) 


purchase or sell 
including linseed oil, were (so far as 
material) as follows: 


defendant some time in July, 1919, the plaintiff 


alo 
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asked the defendant if he had obtained a licence Manmoup 


under the said Order, and the defendant informed 
the plaintiff that he had applied for one. At a 
subsequent interview before August, 1919, the 
defendant informed the plaintiff that he (the 
defendant) personally and Messrs. Jules Karpeles & 
Co., Ltd., of which Company the defendant was a 
director, had both obtained licences from the Food 
Controller under the said Order. 

When the terms of the contract of August 27, 
1919, were arranged and before it was reduced to 
writing the plaintiff inquired of the defendant 
whether he was buying for himself personally or on 
behalf of the said company Jules Karpeles & Co., 
Ltd., and was informed by the defendant that he 
was buying for himself personally. The contract 
was thereupon made out by the plaintiff in the 
name of the defendant who confirmed it personally 
by signing the confirmation slip. 

The statement by the defendant to the plaintiff 
that a licence under the said Order had been issued 
to his company Jules Karpeles and Co., Ltd., was 
true; but his statement to the plaintiff that he 
(the defendant) had obtained a licence under the 
said Order was false and untrue to his knowledge 
at the time he made it. 

No evidence was given by the defendant to show 
that at any time after he made the contract with 
Kingdom to persons holding a licence 


issued under the authority of the 
Food Controller authorizing them 


certain articles, 


Clause 1 re- 


lated to purchases of articles 
situate outside the United Kingdom. 
Clause 2: “Sales: Sales by you 
under the authority of this licence 
shall only be made” (a) related to 
- delivery outside the United Kingdom. 
“(b) For delivery within the United 


to purchase the articles sold for 
use in the United Kingdom and 
subject to any terms and conditions 
of such licence.” The licence was 
personal to the plaintiff and could 
not be assigned or transferred. 
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the plaintiff he had made any attempt to obtain 
a licence. 

“‘(h) The plaintiff was induced to enter into the contract 
by the representation made by the defendant that 
he had a licence under the said Order, and the 
plaintiff acted in good faith and in the honest 
belief that the defendant did have a licence entitling 
him to buy and deal in the goods covered by the 
contract. 

““(j) The plaintiff was not guilty of any negligence in 
failing to require production of the defendant’s 
licence for inspection before entering into the said 
contract. It is quite contrary to the practice 
among merchants to require production of such 
licences in entering into contracts, and the plaintiff 
in accepting the statement of the defendant, who 
was well known to him, without further inquiry 
followed the usual practice.” 

It was contended for the defendant “that the contract 
between the parties was illegal and void ab initio on the 
ground that the defendant had not at the date of the contract 
or at any subsequent date a licence issued by the Food 
Controller under the Seeds, Oils and Fats Order, 1919, and that 
the plaintiff could not therefore at law enforce his claim 
based upon the said illegal contract.” 

In the circumstances above set out the umpire did not 
give effect to this contention, and made an award, subject 
to the opinion of the Court, that the defendant should pay to 
the plaintiff the sum of 2295]. 

The question for the opinion of the Court was whether in 
respect of the said contention the umpire came to a right 
determination in point of law. If the Court should be of 
opinion that he ought to have given effect to the said con- 
tention then he awarded and determined according to the 
opinion and judgment of the Court. 

Rowlatt J. held that the plaintiff did not commit an 
offence against the Order, as he had a licence; nor did he 
aid and abet the defendant to commit an offence, because he 
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asked the defendant whether he (the defendant) had a licence 

and was told he had. He was therefore entitled to recover, 

and the award must be affirmed. 
The defendant appealed. 


¢ 


B. A. Cohen K.C. and Frampton for the defendant. The 
Seeds, Oils and Fats Order, 1919, which had statutory force, 
prohibited the sale and purchase of linseed oil without a 
licence ; and by the terms of the plaintiff’s licence he could 
only sell linseed oil to a person holding a licence. Therefore 
the plaintiff, by selling linseed oil to a person who had not a 
licence, committed an offence under the Order. It is im- 
material that the defendant represented that he had a licence, 
and that. the plaintiff acted on the representation. The 
Order prohibited the act and made it illegal: Bartlett v. 
Vinor (1) per Holt C.J., cited by Tindal C.J. in De Begnis v. 
Armistead (2) ; Holman v. Johnson (3) ; Langton v. Hughes (4), 
where Lord Ellenborough C.J. said: ‘‘ What is done in con- 
travention of the provisions of an Act of Parliament, cannot 
be made the subject-matter of an action.” Bloxsome v. 
Williams (5) is distinguishable. There the Act in question 
—the Sunday Observance Act, 1677 (29 Car. 2, ¢. 7)— 
prohibited a tradesman or other person doing or exercising 
any work of his ordinary calling on a Sunday. The plaintiff, 
not knowing that the defendant was a horse dealer, made 
a verbal contract with the defendant on a Sunday to buy a 
horse from him for a sum exceeding 101. The defendant 
warranted the horse to be sound. The horse was delivered 
to the plaintiff on the following Tuesday. In an action to 
recover for breach of warranty, it was held that the contract 
was not complete until the horse was delivered and accepted 
on the Tuesday, and that therefore the contract, not having 
been made on Sunday, was not void under the Act; but, 
assuming that the contract was made on the Sunday, the 
plaintiff, having no knowledge that the defendant was a horse 


( 


1) (1692) Carth. 251, 252. ( 
(2) 


3) (1775) 1 Cowp. 341, 343. 
(1833) 10 Bing. 107, 110. (4) (1813) 1 M. & S. 593, 596. 
(5) 3 B. & C. 232 
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dealer and was exercising his ordinary calling on the Sunday, 
could recover on the contract. The Act in that case prohibited 
the defendant exercising his ordinary calling on Sunday ; 
it did not expressly prohibit the contract. It prohibited the 
defendant exercising his calling by selling the horse on a 
Sunday. Moreover the case was decided upon the ground 
that the contract was not made on Sunday, and the statement 
of the law on the assumption that the contract was made 
on Sunday was a dictum. In Brightman v. Tate (1) there is 
a statement by McCardie J. that “if the plaintiffs had bona 
fide believed that licences had been granted by the Ministry 
of Munitions .. . . I should have entertained a grave doubt 
as to the validity of the defendants’ plea of illegality. Still 
graver would have been the doubt if such a belief had been 
induced by the words or conduct of the defendants” ; and 
the learned judge referred to Bloxsome v. Williams. (2) That 
was however a mere dictum and should not be followed. 

[Whitham v. Lindley (3) was also cited.] 

R. A. Wright K.C. and Bernard Campion for the plaintiff. 
This is not like the case of a contract with an infant where 
there is no contractual capacity in one party, or of a contract 
where all the facts are known to both parties. This is a case 
in which apparently everything is in order, and the defect 
is in one party, unknown to the other party, which defect 
could have been put right by the party in default. In these 
circumstances the defendant cannot take advantage of his 
own contravention of the law. The case comes within the 
decision in Bloxsome v. Williams.(2) The decision there 
proceeded on two grounds, each of which was stated to be the 
ground of the decision, and not a mere dictum. Where a 
contract can be performed in a legal or an illegal manner, 
the defendant cannot set up as a defence to an action on the 
contract that the contract was intended to be performed 
by him in an illegal manner, unless he can show that the 
plaintiff knew that he (the defendant) intended to perform it 
in an illegal manner. Langton v. Hughes (4) affords an 


(1) [1919] 1 K. B. 463, 472. (3) (1920) 37 Times L. R. 75. 
(2) 3B. & C. 232, (4) 1M. & S. 593. 
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illustration of this principle; see also Levy v. Yates.(1) The 
plaintiff in the present case was not particeps criminis; he 
had made all the inquiries to satisfy clause 3 of the Order, 
and was an innocent party. The dictum of Parke B. in 
Smith v. Mawhood (2)—that he thought “the object of the 
Legislature’ in the statute then under consideration “ was 
not to prohibit a contract of sale by dealers who have not 
taken out a licence pursuant to the Act of Parliament. If it 
was, they certainly could not recover” —does not apply to a 
case in which, as in the present case, the defect is in one party, 
which defect is unknown to the other party and which could 
have been put right by the party in default. It must be taken 
to be qualified by the above-mentioned principle. There 
was no illegal act on the plaintiff’s part, and he can recover. 

[Scrutton L.J. referred to Cope v. Rowlands. (3)j 

[In re Anglo-Russian Traders and Batt (4) and Brandt v. 
Morris (5) were also cited.] 

No reply was called for. 


Bankes L.J. In this case the respondent sold to the 
appellant 150 tons of linseed oil on August 27, 1919. At 
that time there was in force the Order of June 19, 1919, made 
under the Defence of the Realm Regulations. The appellant 
refused to take delivery of the oil, and the respondent then 
made a claim against him for damages for his refusal to take 
delivery under the contract. The dispute went to arbitration, 
and the appellant set up that the contract of sale and 
purchase was an illegal contract and was _ therefore 
unenforceable. The arbitrator has stated his award in the 
form of a special case, the only question raised by the case 
being whether or not the appellant’s contention is good in 
law. Rowlatt J. held that the contention was bad, and gave 
judgment for the respondent. 

The first question is, What is the true construction of the 
Order of June 19, 1919? Clause 1 provides: “ Until further 


(1) (1838) 8 Ad. & E. 129, 134. (3) (1836) 2M. & W. 149. 
(2) (1845) 14 M. & W. 452, 463. (4) [1917] 2 K. B. 679. 
(5) [1917] 2 K. B. 784. ee 
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notice a person shall not either on his own behalf or on behalf 
of any other person buy or sell or otherwise deal in... . any 


“Manmoup of the articles specified in the schedule hereto ”—which 
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included linseed oil—“ whether situated within or without 
the United Kingdom, except under and in accordance with 
the terms of a licence issued by or under the authority of the 
Food Controller.” The language of the clause is clear. It 
makes it illegal, on the part both of the buyer and of 
the seller, to enter into a contract prohibited by the 
clause. [The Lord Justice also read clauses 2, 3 and 4.] 
It is not material to consider, for the purpose of deciding 
this case, whether or not the respondent has been guilty of 
an offence under the Order. It is said, as I understand it, 
that, provided a person complies with the requirements of 
clause 3 and asks for information which would be “for the 
purpose of satisfying them or him that the provisions of 
this Order have not been contravened,” all the requirements 
of the Order have been complied with. That is not my 
view of the Order. I think clause 1 makes such a contract as 
this illegal. Clause 3 is an additional requirement for securing 
that persons shall not enter into these contracts ; but when 
one is considering what is the effect of non-compliance with 
clause 1, it seems to me to be immaterial whether they do 
or do not make the inquiries. The Order is a clear and 
unequivocal declaration by the Legislature in the public 
interest that this particular kind of contract shall not be 
entered into. The respondent had a licence; the appellant 
had no licence. The respondent contends that, as he had a 
licence, the appellant cannot be heard to say that in the 
circumstances he had not a licence. I cannot assent to that 
proposition. I do not think there is any authority for it, 
and as the language of the Order clearly prohibits the making 
of this contract, it is open to a party, however shabby it may 
appear to be, to say that the Legislature has prohibited 
this contract, and therefore it is a case in which the Court 
will not lend its aid to the enforcement of the contract. 

The decision of McCardie J. in Brightman v. Tate (1) has 

(1) [1919] 1 K. B. 463, 467. 
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been cited, where in the early part of his judgment he referred 
to statements of the law upon the point by very learned 
judges. He referred to the language of Holt C.J. in 
Bartlett v. Vinor(1); and‘ algo to the statement of Lord 
Ellenborough C.J. in Langton v. Hughes (2)—namely, that 
“ what is done in contravention of the provisions of an Act of 
Parliament, cannot be made the subject-matter of an action.” 
In addition to those statements of the law I will cite the 
statement by Le Blane J. in Langton v. Hughes (3): “It 
is an established principle, that the Court will not lend its 
aid in order to enforce a contract entered into with a view 
of carrying into effect anything which is prohibited by law.” 
Counsel for the respondent have argued that this case does 
not fall within that rule of law. They cited a class of cases 
which say that where a contract may be performed either in 
a lawful way or in an unlawful way, and if a party in the 
performance of his part of the contract, without the knowledge 
of the other party, elects to perform it in an unlawful way, 
he cannot be heard to allege his own wrong. I quite accept 
that proposition, and it is not in the least in conflict with the 
one to which I have been referring, because in a case of the 
kind suggested the contract is not ab initio illegal. Where 
there is a contract for the sale of goods which may be used 
either for a lawful or for an unlawful purpose, and the vendor 
at the time of the sale knows that they are going to be used 
for the unlawful purpose, the rule applicable is the same as 
that where the contract is ab initio unlawful. Langton v. 
Hughes (4) is an illustration of that class of case. There a 
chemist sold drugs to a brewer knowing that they were going 
to be used by the brewer in making beer, which was prohibited 
by statute. I do not agree with what I understand to be the 
view of Rowlatt J., because it does not seem to me that this 
contract was one which could have been performed in a lawful 
manner. It is beside the question to say that it might have 
been performed in a lawful manner if the defendant had had 
a licence. The question which we have to consider is whether, 


(1) Carth. 251, 252. (3) 1M. & S. 597. 
(2) 1M. & S. 593, 6596. (4) 1M. & S. 593. 
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as the defendant had not a licence at the time when the 
contract was made, the contract is one which can be regarded 
as a lawful contract. I have already said that in my opinion 
it cannot. 

I desire to refer to Blorsome v. Williams (1), because I am 
not sure that I quite understand the language of Bayley J. 
Tf the action was for damages for breach of contract and if 
the contract was an illegal contract, I do not understand the 
language of that learned judge; it seems to me to be at 
variance with the established rule of law. If, on the other 
hand, he was treating the case as one in which the plaintiff 
was seeking to recover back his money on the assumption 
that the contract was a void contract, then it seems to me that 
what he said is quite intelligible, and no criticism need be 
directed to it. I rather gather that this latter must have 
been what was in his mind by the last words of his judgment : 
“Tf the contract be void as falling within the statute, then 
the plaintiff, who is not a particeps criminis, may recover 
back his money, because it was paid on a consideration which 
has failed.” In this view of the case the suggestion by 
McCardie J. in Brightman v. Tate (2), that there is some quali- 
fication admissible to the established rule of law that the Court 
will never lend its aid in the enforcement of a contract which 
is ab initio illegal, has no foundation. 

For these reasons in my opinion the appeal must be allowed, 
and judgment entered for the defendant. 

I say nothing upon the question whether the respondent 
may have a remedy in some other form of action against the 
appellant, who is said to have deceived him by making a 
deliberately false statement. That does not arise in this 
case. 


ScrutTton L.J. As we are differing from the learned judge 
below I will express my opinion shortly in my own words. 
I should like to say at the start that we are not dealing here 
with the commercial or business merits of the plaintiff 
or of the defendant. If we were, there is obviously a great 


(1) 3B, & CG, 232, 235, (2) [1919] 1 K. B, 472, 
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deal to be said for the commercial and business merits of 
the plaintiff, and nothing whatever for the commercial and 
business merits of, the defendant. .We are simply dealing 
with the legal position of the parties. 

For public purposes and for public reasons an Order was 
made by the Food Controller under the Defence of the Realm 
Regulations, which in my view absolutely prohibited contracts 
being made for the sale or purchase of certain articles. The 
Order of June 19, 1919, provided: ‘‘ Until further notice 
a person shall not .... sell... . any” (linseed oil) “ except 
under and in accordance with the terms of a licence issued 
by or under the authority of the Food Controller.” 
“Infringements of this Order are summary offences against 
the Defence of the Realm Regulations,’ and _ therefore 
punishable in a Court of summary jurisdiction. ‘“ All parties 


to the .... sale of ” (linseed oil) “shall require .... all such 
information as may be necessary ... . for the purpose of 
satisfying them .. . . that the provisions of this Order have 


not been contravened.” Turning to the licence, the first 
paragraph relates to purchases of articles situate outside the 
United Kingdom. The second paragraph relates to sales, 
and there is no statement where the articles are to be situate. 
Para. 2 says: “Sales by you under the authority of this licence 
shall only be made... . (b) For delivery within the United 
Kingdom ”—this particular contract is for delivery at Hull 
—‘‘to persons holding a licence issued under the authority of 
the Food Controller authorizing them to purchase the articles 
sold for use in the United Kingdom.” It appears to me, 
therefore, clear that the Order prohibits the sale of any one of 
the specified articles within the United Kingdom to a person 
who has no licence to buy it. That is unfortunately what 
happened in this case. The plaintiff, who had a licence to 
sell, sold linseed oil to the defendant, who had no licence to 
purchase. It is clear that an offence has been committed 
under the Order; an act prohibited by the Order has been 
done. There are cases where it has been discussed whether 
“knowingly ” should be read into a statute; whether a person 
~ can be convicted of an offence against the statute who did not 
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know that he was breaking it. It depends in each case upon 
the words of the statute. Where the prohibition is for 
public purposes as a general rule, unless there is the word 
“knowingly ” or something to show that the offence can 
only be committed by a person who knows he is committing 
an offence, the person must take the risk. He must make 
such inquiries as will show him whether or not he is violating 
the prohibition in the statute. In this case the provisions of 
clause 3 of the Order seem to make it quite clear that he 
is required to get the information necessary to see whether 
he is violating the Order. There are many cases upon 
mens rea. The nearest I have been able to find is Reg. v. 
Woodrow (1), which turned upon a statute making it an offence 
for a dealer in tobacco to have in his possession tobacco in 
which there should be found on examination any other 
material. The person alleged to have infringed the statute 
purchased the adulterated tobacco of the manufacturer as 
genuine tobacco, and he honestly believed it was genuine. 
He was convicted, because the statute was passed for public 
purposes, and it was immaterial that he did not know that 
the tobacco was adulterated. He should have taken proper 
steps to see that it was not adulterated. If this contract is 
prohibited by what is equivalent to a statute, the fact that 
the person who entered into the contract honestly believed 
that he was not breaking the statute, because he was told by 
the other party that he had a licence, is no defence. I think 
the law is laid down in Cope v. Rowlands (2), where Parke B., 
delivering the judgment of the Court, said: “It is perfectly 
settled, that where the contract which the plaintiff seeks to 
enforce, be it express or implied, is expressly or by implication 
forbidden by the common or statute law, no Court will lend 
its assistance to give it effect. It is equally clear that a 
contract is void if prohibited by a statute, though the statute 
inflicts a penalty only, because such a penalty implies a pro- 
hibition: Lord Holt, Bartlett v. Vinor.(3) And it may be 
safely laid down, notwithstanding some dicta apparently 


(1) (1846) 15 M. & W. 404. (2) 2M. & W. 157, 
(3) Carth, 252, 
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to the contrary, that if the contract be rendered illegal, it 
can make no difference, in point of law, whether the statute 
which makes it so has in view the protection of the revenue, 
or any other object. The sole question is, whether the statute 
means to prohibit the contract?” If the contract is 
prohibited by statute, the Court is bound not to render 
assistance in enforcing an illegal contract. 

As I understand, two reasons are given why in this case the 
Court should enforce this contract. First of all, it is said 
that the Court will not listen to a person who says, ‘“ Protect 
me from my own illegality.” In my view the Court is bound, 
once it knows that the contract is illegal, to take the objection 
and to refuse to enforce the contract, whether its knowledge 
comes from the statement of the party who was guilty of the 
illegality, or whether its knowledge comes from outside sources. 
The Court does not sit to enforce illegal contracts. There 
is no question of estoppel; it is for the protection of the 
public that the Court refuses to enforce such a contract. 

The other point is that, where a contract can be performed 
lawfully or unlawfully, and the defendant without the know- 
ledge of the plaintiff elects to perform it unlawfully, he cannot 
plead its illegality. That in my view does not apply to a 
case where the contract sought to be enforced is altogether 
prohibited, and in this case to contract with a person who had 
no licence was altogether prohibited. It was not that the 
plaintiff might lawfully contract with the defendant and chance 
his getting the licence before the plaintiff delivered the goods. 
The contract was absolutely prohibited; and in my view, 
if an act is prohibited by statute for the public benefit, the 
Court must enforce the prohibition, even though the person 
breaking the law relies upon his own illegality. I say nothing 
about the cases to which Parke B. refers in Cope v. 
Rowlands (1), where the statutory prohibition is for the benefit 
of a particular person, and not for the benefit of the public. 
It may be that different rules apply to such a case, but in 
this case it is clear that the prohibition is for the benefit 

of the public. 
; (1) 2M. & W. 157, 158. 
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The decision of Rowlatt J. seems to have been based upon 
his view that there was no illegality on the plaintifi’s part. 
For the reasons I have pointed out I think he misunderstood 
the Order. It was illegal for the plaintiff to make this 
contract. The dictum of McCardie J. in Brightman v. Tate (1), 
founded on Blozsome v. Williams (2), apparently lends support 
to the view of Rowlatt J. 

In Bloxsome v. Williams (2) the position was that the 
defendant, a horse dealer, was prohibited from trading on 
Sunday, but there was nothing illegal in another person 
making a contract with a horse dealer, except that if he 
knew that the person with whom he was dealing was a 
horse dealer and was guilty of breaking the law he might 
be aiding and abetting him to break the law. But merely 
to make a contract with a horse dealer, without knowing 
he was a horse dealer, was not illegal. That was pointed 
out by Bayley J. when he said (3): “It is not competent 
to the defendant to set up his own breach of the law,” 
and it appears to me to distinguish Bloxsome v. Williams (2) 
from this case. Certainly I must not be taken as assenting to 
the dictum of McCardie J. (1) which is based upon Bloxsome 
v. Williams. (2) 

Whether the plaintiff has a remedy against the defendant 
who, on the finding of the umpire, has fraudulently deceived 
him, is a matter on which I express no opinion. This Court 
is confined to an award made upon the contract, and on 
the contract it appears to me that the arbitrator answered 
the question, which he put to himself, wrongly, when he 
enforced a contract which was prohibited by statute for 
the public benefit. 

For these reasons I think that the judgment of Rowlatt J. 
should be reversed. 


ATKIN L.J. I agree. It is admitted that the Order of 
the Food Controller, made under the Defence of the Realm 
Regulations, has the effect of a statute, and the contention 


(1) [1919] 1 K. B, 472. (2) 3B. & C, 232. 
(3) Ibid. 235. 
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is that by that Order the contract in this case was prohibited. 
When the Court has to deal with the question whether a par- 
ticular contract or class of contract.is prohibited by statute, 
it may find an express prohibition in the statute, or it may 
have to infer the prohibition from the fact that the statute 
imposes a penalty upon the person entering into that class 
of contract. In the latter case one has to examine very 
carefully the precise terms of the statute imposing the penalty 
upon the individual. One may find that the statute imposes 
a penalty upon an individual, and yet does not prohibit the 
contract if it is made with a party who is innocent of the 
offence which is created by the statute. I prefer not to deal 
with the question of contracts forbidden by the common law 
as being contrary to public policy, because, despite the great 
authority of Parke B. (1), I think a question might be raised 
whether or not it is right to say that those contracts are 
prohibited by the common law. The right view may be that 
the common law refuses to enforce them. I think a different 
set of circumstances may arise in respect of such contracts 
as those, but here it appears to me to be plain that this 
particular contract was expressly prohibited by the terms of 
the Order which imposes the necessity of a compliance with 
the licence. With great respect to the learned judge, I think 
the underlying fallacy in his judgment is that he has not 
directed his attention to the terms of the licence or to the 
terms of the Order which says that no sale shall be made unless 
it complies with the terms of the licence. When one looks 
at the licence one finds an express prohibition against the 
plaintiff selling to the defendant as the latter had not a licence. 
I do not think it is necessary to pursue the matter any further 
so far as the statutory prohibition is concerned. Whether 
or not the plaintiff would be liable to a prosecution does not 
appear to me to be necessarily the same point, and I desire 
to abstain from expressing an opinion upon it. All I desire 
to say is that I myself view with some trepidation 
any tendency to diminish the importance of the rule as to 


(1) See Cope v. Rowlands, 2 M. & W. 157. 
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mens rea which has prevailed in respect of criminal charges. 
There are cases no doubt where a statute makes it plain 
that an offence is created without a criminal intention on the 
part of the person who is charged, but those cases, where 
the Court is dealing with a question of crime, are to my mind 
in themselves anomalous; and I should hesitate to increase 
their number without being satisfied upon argument that 
this is one of them. 

The only other contention that I desire to refer to is the 
suggestion that there is something in the nature of an estoppel 
in this case. It seems to me that, when once it is appreciated 
that this prohibition is imposed for the public benefit, and is 
obviously made with the intention that the persons who are 
left in control of these goods shall only be entitled to deal with 
them if they are licensed by the proper authority and if they 
act in accordance with the terms of that licence, it would 
reduce the legislation to an absurdity to say that, notwith- 
standing such a statutory prohibition, if the seller is deceived 
into believing that his purchaser has a licence, he may then 
hand over the goods to that lying purchaser free from any 
restrictions whatever and leave him in control of the goods. 
The absurdity is made still greater when one appreciates 
that, if two rogues each mutually deceive one another, 
apparently the legislation could be given the go-by altogether, 
and there would be unrestricted dealings in these particular 
commodities between such persons under contracts giving 
enforceable rights between one and the other. I cannot 
conceive that that can be the law, and I think that the 
express statutory prohibition prevents that state of law 
arising. 

I agree with my brothers in reference to Brightman v. 
Tate. (1). If it is to be assumed, as was decided there, that 
there was in that case an express statutory prohibition against 
entering into the particular contract, the doubts expressed 
by McCardie J. are unfounded. 

The result is that this appeal will be allowed. The Court 


(1) [1919] 1 K. B. 472. 
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should say that the umpire ought to have given effect © A. 
to the defendant’s contention, and that he ought not to 1921 


have awarded any sum to be paid by the defendant to Manmoup 
the plaintiff. Fey 
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THE KING v. EDITOR OF THE DAILY MAIL. 1921 


Jan. 19, 203 
Ex parte FARNSWORTH. ape ae 


Contempt of Court—Court-martial—Publication of prejudicial Tendency— 
Disclosure of Sentence before Promulgation—Comments injurious to Accused 
—Jurisdiction of King’s Bench Division to attach for—Army Act, 1881 
(44 & 45 Vict. c. 58), 8. 57; 8. 126, sub-s. 3. 


Where contempt of Court is committed against a court-martial by a 
person not subject to military law, the King’s Bench Division has inherent 
jurisdiction on the application of a party to the proceedings before the 
court-martial who is aggrieved by the contempt to punish the person 
guilty of the contempt, its original jurisdiction to do so not having been 
affected by s. 126, sub-s. 3, of the Army Act, 1881, or otherwise. 

Rex v. Davies [1906] 1 K. B. 32 applied. 

Sect. 126, sub-s. 3, of the Army Act, 1881, provides a mode by which 
the president of a court-martial may bring a contempt of that court 
before the King’s Bench Division or other Court of law, and it does not 
relate to the case in which the defendant or other party to the pro- 
ceedings before the court-martial makes an application to the King’s 
Bench Division to commit a person for contempt of the court-martial 
and, consequently, in a case of the latter description it is not necessary 
to obtain a certificate from the president of the court-martial under that 
sub-section. 

Semble, per Avory J., where, on an application to the King’s Bench 
Division for a rule nisi for an attachment for contempt of a court-martial, 
it is necessary to obtain a certificate from the president of the court- 
martial under s. 126, sub-s. 3, of the Army Act, 1881, the certificate in 
order to be effective must be obtained before the application is made, 

It is a contempt of a court-martial to publish the sentence of that 
court before it has been duly confirmed and promulgated. 


OrpeER NisiI for a writ of attachment. 
At a general court-martial held at the Military Hospital, 
Rochester Row, London, S8.W., on November 29, 1920, and 
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at the Tower of London on December 8, 1920, Guardsman 
James Richard Farnsworth, Ist Battalion Irish Guards, 
hereinafter called “the applicant,” was tried on four charges 
of desertion and two charges of loss of kit, to all of which he 
pleaded not guilty, and on all of which he was found guilty, 
and the sentence of the court pronounced on the latter date 
was that he should be imprisoned with hard labour for two 
years and discharged with ignominy from His Majesty’s 
service. 

On December 14, 1920, before the findings and sentence of 
the court-martial had been confirmed or otherwise dealt with 
by the confirming authority (1), or promulgated, the Daily 
Mail newspaper of that date published a statement or article, 
which purported to give some account of the proceedings at 
the said court-martial and of the doings of the applicant, 
and which, so far as material, was as follows :— 


* RicH DESERTER. 
“One Day in Army instead of 1013. 
“2 Years’ Hard Labour. 

“Sentence of two years’ hard labour has been passed on 
the rich young man, James Richard Farnsworth, 25, of 
Lumsdale, Matlock, Derbyshire, by the general court-martial 
held at the Tower of London last Wednesday, and exclusively 
reported in Thursday’s Daily Mail. 

“Farnsworth, partner in the bleaching and dyeing firm of 
Messrs. G. H. Farnsworth & Co., Lumsdale, appeared upon 
four charges of desertion and absence without leave from the 
Trish Guards at Caterham Barracks, Surrey, and with loss of 
kit. According to the prosecution, of the 2 years, 283 days, 
he should have been with the colours, Farnsworth spent only 
one day in the Service—the day he was posted to the Irish 
Guards at Caterham, but never reached there. He spent 
30 days in civil custody, 54 days in military custody, and 
21 days in hospital. In the intervening periods he was either 
an absentee or a deserter. ... . 

“At the Tower court-martial, Capt. James, prosecuting, 


(1) The officer commanding the particular district, which in this case 
was the London District. 
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said that outside Blackpool Police Court, where he was to 
answer a charge of desertion, Farnsworth was standing talking 
with his solicitor and surety, Mr. Marples, of Sheffield. He 
hit the latter a heavy blow with his fist, and jumped into a 
taxicab near by and escaped to Preston. From there he 
went to Carlisle and to Glasgow. From the latter place he 
wrote his surety, who had been ordered to forfeit 10001. bail, 
stating that he had no money, and would meet him at an hotel 
outside Sheffield. Arriving there Farnsworth found to his 
surprise two detectives instead of a cheque. When originally 
he was posted to the Irish Guards, Farnsworth appealed to 
the commanding officer to allow him’ to go unaccompanied 
to Derby, giving his word of honour he would report at 
Caterham Barracks. Instead he remained in London and 
became well known to the West End police for his association 
with women of ill-repute. When he thought the military net 
was closing round him, he applied to the Chiswick National 
Registration authorities for a new registration card. It was 
given to him, and he presented himself for examination at the 
Central Recruiting Office, Whitehall. He was told then to 
await calling up. All this time he should have been serving 
in the Irish Guards. Farnsworth then went to stay at a 
Kensington hotel. A recruiting officer from Derby came to the 
hotel and noticed a bag there with the initials ‘J. R. F.’ 
He was told it belonged to Farnsworth. .... 

“When Farnsworth returned from a dance detectives 
awaited him. According to his story to the court-martial he 
told the West London magistrate that it was arranged that 
if he would drop a threatened libel action against certain 
officers in Derby he would be allowed to return home and 
enlist in any regiment he liked. He was, however, sent back 
to the Irish Guards at Caterham. Four times Farnsworth 
escaped from Caterham, and it was still a mystery at the 
barracks how he got away.” 

On December 20, 1920, a confirmation of the sentence of 
the court-martial in the following terms was signed by the 
officer commanding the London District: ‘‘ Confirmed. 
‘I remit six (6) months of the sentence of imprisonment. 
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Signed at the Horse Guards, Whitehall, London, this 20th 
day of December, 1920....” 

On December 21, 1920, the promulgation of the sentence 
was effected by the officer commanding the 3rd Battalion 
Grenadier Guards signing the following: “ Certificate of 
Promulgation. Promulgated by me and extracts taken at the 
Tower of London this 21st day of December, 1920..... fs 

On the last-mentioned date the applicant made an appli- 
cation to a Divisional Court of the King’s Bench Division for, 
and obtained from that Court, an order nisi calling upon the 
editor of the Daily Mail to show cause why a writ of attach- 
ment should not issue against him for his contempt in printing 
and publishing or causing to be printed or published in the 
said newspaper of December 14 before promulgation of 
sentence certain statements concerning the said court-martial 
proceedings against the applicant. 

The application was supported by an affidavit of the solicitor 
for the applicant in the court-martial proceedings, in which, 
after referring to the charges against the applicant, the said 
proceedings, and the statement published in the Daily Mail, 
he stated (inter alia) that the said article purported to be a 
report of sentence passed on the applicant in respect of the 
said charges; that, furthermore, certain parts of the article 
purported to record matters proved in evidence at the court- 
martial which in fact were not put in evidence at that Court, 
to wit, the part of the article extending from the words “ that 
outside Blackpool Police Court ’’ down to the words “‘ instead 
of a cheque,” the part from the words “A recruiting officer 
from Derby” down to ‘belonged to Farnsworth,” the 
statement that “ Instead he remained in London and became 
well known to the West End police for his association with 
women of ill-repute,”’ and the statement that “ When Farns- 
worth returned from a dance detectives awaited him”; 
that on December 14, 1920, no notice of promulgation of 
sentence had been received by the applicant nor by the 
deponent on his behalf, nor had any notice of that kind been 
received by either of them since that date ; and that up to the 
later date of making his affidavit the deponent was informed 
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and believed that sentence on the applicant had not been 
passed by the confirming authority and duly promulgated. 

On December 23, 1920, the President of the court-martial 
at the instance of the applicant made and signed a certificate 
under s. 126, sub-s. 3, of the Army Act, 1881, which, so far as 
material, was as follows: “I, Gilbert Claud Hamilton, Colonel 
commanding Grenadier Guards, hereby certify in accordance 
with s. 126, sub-s. 3 (1)... . that I was President of the 
General Court-martial held at the Tower of London on 
December 8, 1920, for the trial of No. 12807 Guardsman 
James Richard Farnsworth, lst batt. Irish Guards, on various 
charges of desertion and loss of kit, and that on December 14, 
1920, the finding of the court had not been confirmed or 
otherwise dealt with by the confirming authority in accordance 
with s. 57 of the Army Act, 1881, and that the publication by 
the Daily Mail newspaper of what purported to be the sentence 
of the said General Court-martial on December 14, 1920, is a 
contempt towards the said General Court-martial in so far 
as it brings such court into disrepute. ... . < 

On January 18, 1921, the editor of the Daily Mail made an 
affidavit in opposition to the application for an attachment, in 
which he stated that the paragraphs appearing in the issue of 
the Daily Mail of December 14, 1920, relating to the applicant 
and the court-martial at which he was charged and the sentence 
stated to have been passed upon him, were written by aregular 
member of the staff of the paper who had been present at 
the court-martial; that the report of the court-martial, 
law in the part of Her Majesty’s 
dominions where the offence is 
committed which has power to com- 
mit for contempt, and that Court may 
thereupon inquire into such alleged 
offence, and after hearing any 
witnesses that may be produced 
against or on behalf of the person so 


accused, and after hearing any 
statement that may be offered in 


(1) Army Act, 1881, s. 126: 
“(3.) Where a person not subject to 
military law is guilty of any contempt 
towards a court-martial, by using 
insulting or threatening language, 
or by causing any interruption or 
disturbance in its proceedings, or by 
printing observations or using words 
calculated to influence the members 
of or witnesses before such court, or 


to bring such court into disrepute, 
the president of the court-martial 
may certify the offence of such per- 
son, under his hand, to any Court of 


defence, punish or take steps for the 
punishment of such person in like 
manner as if he had been guilty of 
contempt of that court.” 
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as to which the deponent understood no objection could 
be taken, appeared in the issue of the Daily Mail of 
December 9, 1920 ; that after a lapse of some days the reporter 
in question informed the authorities of the Daily Mail that he 
had made inquiries and ascertained that sentence of two 
years’ hard labour had been.passed upon the applicant ; that 
upon that the article of December 14, 1920, written by the 
said reporter, was published in the Daily Mail ; that state- 
ments as to the episodes at Blackpool Police Court had already 
been published in previous issues of the Daily Mazl dated 
October 27 and 28, and November 4, 1920; that at the time 
when the said paragraphs were published the deponent had no 
knowledge, nor had he any reason for believing or suspecting, 
that the account of the proceedings at the court-martial was 
in any way inaccurate or that the sentence stated to have 
been passed upon the applicant had not been publicly 
announced ; and that the deponent desired to express his 
regret that, however unwittingly as far as he was concerned, 
the said paper should have published in the issue of Decem- 
ber 14, 1920, any statements as to the proceedings at the said 
court-martial which might have been inaccurate and should 
have published the statement that the said sentence had been 
passed upon the applicant. 


Sw E. Carson K.C. (H. M. Giveen with him) showed cause. 
The order nisi should be discharged. 

Assuming that the publication of the article in question 
constituted a contempt of the court-martial, this Court has 
no jurisdiction to deal with the matter. The King’s Bench 
Division of the High Court has not and never had any inherent 
jurisdiction to protect a court-martial against contempt of 
Court or to punish a person committing that offence. No 
previous case can be found in which this Court has ever 
assumed jurisdiction to do so. If this Court had possessed 
inherent jurisdiction of that kind, it would have been unneces- 
sary to enact the statutory provision to be presently mentioned, 
which expressly gives this Court power to deal with contempt 
of a court-martial provided the procedure thereby prescribed 
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be followed. It is true that in Hawkins’ Pleas of the Crown, 
Bk. 2, ch. 3, ss. 3 and 4, it is stated that the Court of King’s 
Bench is entrusted with the highest jurisdiction over all misde- 
meanours of a public nature ; and that it is the custos morum 
of all the subjects of the realm, and wherever it meets with 
an offence of dangerous consequence to the public it will 
adopt a suitable punishment. It further appears from the 
cases of Rex v. Parke (1) and Rex v. Davies (2) that this 
Court has jurisdiction to restrain or correct any inferior court 
which acts without authority, and also a correlative jurisdiction 
to protect these courts against contempt in so far as they have 
no power to protect themselves. These authorities do not, 
however, show that this Court has jurisdiction to deal with 
contempt of a court-martial. The cases of Rex v. Parke (1) 
and Rex v. Davies (2) have no application to the present case. 
They relate only to inferior courts which are ordinary tribunals 
of the land and courts of record; whereas a court-martial is a 
statutory court specially created and is not a court of record; 
The jurisdiction to correct and to protect inferior courts is a 
part of the prerogative of the Crown which was entrusted to 
the Court of King’s Bench, and it related to offences, including 
contempt of Court, which were known to the common law. 
In Hawkins’ Pleas of the Crown, Bk. 2, ch. 3, s. 6, it is stated 
that where a statute creates a new offence it seemed question- 
able how far the Court of King’s Bench had an implied 
jurisdiction in such a case. The doubt there expressed has 
since been settled, and it has been decided that where Parlia- 
ment has provided by statute for powers previously within 
the prerogative being exercised in a particular manner they 
can only be so exercised: Attorney-General v. De Keyser’s 
Royal Hotel (3) per Lord Atkinson (4) adopting the statement 
of Swinfen Eady M.R. (5) There are many statutes which 
contain provisions for the regulation or protection of inferior 
courts, and which, therefore, so far as they go, exclude the 
inherent jurisdiction of this Court to deal with these matters. 


(1) [1903] 2 K. B. 432. (3) [1920] A. C. 508. 
(2) [1906] 1 K. B. 32. (4) Ibid. 538. 
(5) [1919] 2 Ch. 197, 216. 
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Even if this Court had inherent jurisdiction to deal with 
contempt of a court-martial, that jurisdiction is now excluded 
by the Army Act, 1881, s. 126, sub-s. 3 (1), which prescribes 
the only method by which contempts of that kind can now be 
dealt with, and gives the fullest power of dealing with these 
contempts, provided the prescribed procedure be followed. 
The sub-section enacts that where a person not subject to 
military law is guilty of any contempt towards a court-martial, 
the president of the court-martial may certify the offence of 
that person, under his hand, to any Court which has power 
to commit for contempt. The Act only treats this Court 
as having jurisdiction in respect of a contempt of a court- 
martial where a certificate of the president has been obtained. 
Thus, 8. 129, sub-s. 2, provides that where counsel is guilty 
of a contempt the offence shall be deemed to be within s. 126, 
and the president may certify it to a court of law. If in this 
instance a contempt of court was committed, the proper 
course for the applicant to take was not himself to apply to 
this Court for a writ of attachment, but to call the attention of 
the president of the court-martial to the contempt and leave 
it to him to certify the offence to this Court and take further 
proceedings under that section, or at all events the applicant 
before himself applying to this Court should first have obtained 
from the president a certificate to this Court. In the present 
case the procedure prescribed by s. 126 was not followed, no 
certificate from the president of the court-martial to this 
Court having been obtained before the application for the order 
nisi was made, and this Court has therefore no jurisdiction to 
deal with the matter under the Act. It is understood that 
since the application for the order nisi the applicant has 
obtained a certificate from the president, but that certificate 
cannot now avail the applicant and it ought not to be admitted 
in evidence. In no previous case of an application for a rule 
for an attachment for contempt of court has further evidence 
been admitted after the rule nisi was granted. 

There was no contempt of the court-martial in this case, 
or at all events no such contempt as to call for the interference 


(1) Note (1) ante, p. 737. 
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of this Court. No part of the article in question constituted 
a contempt or at least a substantial contempt. The article 
in so far as it published the sentence of the court-martial 
before it had been confirmed cannot be regarded as a serious 
contempt. It correctly published the sentence as originally 
pronounced, and the sentence was afterwards confirmed 
with a reduction of only one-fourth of its amount. As to 
those parts of the article which purport to record matters not 
given in evidence at the court-martial, it is to be observed that 
it is not stated in the article that these matters were given in 
evidence in that court. Most of these matters had already 
been mentioned elsewhere, and they were only referred to in 
the article because it was supposed that the case was at an 
end and that the trial could no longer be prejudiced. If one 
or two of the statements, such as the allegation that the 
applicant became known to the West End police, were not 
supported by any evidence, they were not in the circumstances 
of so grave a character as to deserve punishment by this 
Court. At the time when the article was published the 
court-martial was functus officio and had ceased to exist, and 
therefore no contempt of that court could any longer be 
committed. If, on the other hand, the court-martial continued 
to exist until its sentence was confirmed, as is said to be 
shown by r. 51 of the Rules of Procedure, 1907, set out in the 
Manual of Military Law, ed. 1914, p. 603, then the applicant 
should have followed the procedure prescribed by s. 126, 
sub-s. 3, of the Act and obtained a certificate from the president, 
and as he has not done so his application must fail. In view 
of the explanation and expression of regret by the editor in 
his affidavit, he ought not to be held personally responsible for 
the publication of the article. 

C. M. Kohan, in support of the order nisi. The order nisi 
should be made absolute. This Court has jurisdiction, on 
the application of a party to proceedings before a court- 
martial, to protect that court against contempt of Court by a 
person not subject to military law, and_to punish the person 
guilty of the contempt. 

The King’s Bench Division has always had jurisdiction to 
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correct all inferior courts by certiorari, prohibition and habeas 
corpus, and it has a correlative jurisdiction to protect these 
courts against unauthorized interference : Rex v. Parke (1); 
Rex v. Davies. (2) A court-martial is an “ inferior ” 
court within the meaning of these decisions. It would not 
be reasonable to say that the jurisdiction of this Court, which 
undoubtedly applies to many inferior courts, did not apply 
to all of them. This Court has always had jurisdiction 
to supervise courts-martial and to restrain by the writs 
already mentioned any unauthorized action by these courts 
affecting civil as distinct from military rights: Grant v. 
Gould (3); In re Mansergh (4); and see Manual of Military 
Law, ed. 1914, pp. 121-125. According to the principle laid 
down in Rex v. Davies (2) it therefore follows that this Court 
has a correlative jurisdiction to protect a court-martial against 
contempt of court and to punish the person guilty of the 
contempt, and it ought to exercise that jurisdiction at the 
instance of a party to the court-martial proceeding who is 
prejudiced by the contempt whenever it is in the interests 
of justice to do so. That jurisdiction of the King’s Bench 
Division is not excluded or otherwise affected by s. 126, 
sub-s. 3, of the Army Act, 1881, which provides that where a 
person not subject to military law is guilty of any contempt 
towards a court-martial, the president of the court-martial 
may certify the offence to any Court of law having power to 
commit for contempt, and that Court may inquire into the 
alleged contempt. That sub-section is merely permissive and 
not mandatory, providing that the president “may,” not 
that he “ must,” certify the offence, and therefore it is not 
inconsistent with the inherent jurisdiction of this Court. 
The sub-section is intentionally so framed as not to exclude 
the jurisdiction of this Court, as otherwise it would inflict 
hardship upon an aggrieved person, who might not be able to 
induce the president of the court-martial to grant a certificate. 
It provides a soldier whose trial before a court-martial is 
interfered with by a civilian with an alternative remedy by 


(1) [1903] 2 K. B. 432. E (8) (1792) 2 H. Bl. 69. 
(2) [1906] 1 K. B. 32. (4) (1861) 1 B. & S. 400. 
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enabling him to bring the matter before the president of the 
court-martial so that the latter may certify it to a civil Court, 
but it does not curtail the prerogative of this Court to deal 
with contempts of inferior courts. It cannot have been 
intended that the right to decide whether or not there has 
been a contempt of court should be taken away from this 
Court and vested exclusively in the president of the court- 
martial. The Act creates no new offence. Further, the 
sub-section only applies where an application to this Court or to 
some other Court having the necessary jurisdiction to punish 
the contempt is made by the court-martial itself, or its 
president, and it does not apply where, as in the present 
case, the application is made by a party to the court-martial 
proceedings. Moreover, the sub-section only applies down 
to the time when the court-martial pronounces sentence, 
because that court is then functus officio, and it is no longer 
possible for its president to certify a contempt, and the 
sub-section cannot therefore exclude the jurisdiction of this 
Court to punish a contempt committed, as this was, after 
sentence had been pronounced. In case it should be held that 
8. 126, sub-s. 3, applies in this case, the applicant, since the 
order nisi was granted, has obtained a certificate from the 
president of the court-martial, and he now makes formal 
application to this Court to act upon the certificate: see 
Manual of Military Law, ed. 1914, p. 496. 

[Lorp Cotzripcse J. As the document has not yet been 
verified by affidavit, this Court cannot now accept it as a 
certificate of the president of the court-martial, but if it is 
verified before the conclusion of the argument of the order 
nisi, the Court will accept it as a certificate and consider 
it. (1)] 

The publication of the article in question constituted a 
contempt of the court-martial. The court-martial does not 
cease to exist when its sentence is pronounced, but continues 
until the sentence is confirmed and promulgated: see s. 54; 
and, indeed, that court consists not only of the tribunal which 

tries the case but of that tribunal and the confirming authority 
(1) The certificate was duly verified and put in evidence. 
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together ; and, consequently, the fact that the article was 
published after the sentence of the court had been pronounced 
and before it was confirmed did not prevent it from being a 
contempt of the court. The article contains several state- 
ments each of which amounts to a contempt of the 
court-martial of a substantial character. The announcement 
of the sentence of the court-martial before it had been 
confirmed was a serious contempt. Every member of the 
court-martial takes an oath in the form set out in s. 52, sub-s. 1, 
of the Act of 1881, as amended by s. 6 of the Army (Annual) 
Act, 1918 (8 Geo. 5, c. 6), by which he swears that, except as 
therein provided, he will not divulge the sentence of the 
court until it is confirmed. The sentence was thus required 
to be kept absolutely secret until it was confirmed, and those 
who obtained it and published it in this article committed a 
flagrant contempt of the court-martial to the prejudice not 
only of the court itself but also of the applicant. As to the 
other statements in the article, purporting to record matters 
given in evidence at the court-martial, it appears from the 
affidavit of the applicant’s solicitor that many of these state- 
ments, of a character highly injurious to the applicant, were 
not given in evidence during the court-martial proceedings, 
and, so far as these proceedings are concerned, they must 
therefore be regarded as unproved and untrue. The publi- 
cation of the article tended to interfere with the confirming 
authority by making the sentence known to the public at 
large and by prejudicing the character of the applicant. The 
fact that an article containing these unauthorized and untrue 
statements was allowed to be published shows that there was 
negligence on the part of those responsible for its publication. 
No modification of or apology for the article was afterwards 
published in the newspaper. The statement by the editor 
in his affidavit that at the time when the article was published 
he had no knowledge and no reason for suspecting that it 
was in any way inaccurate or that the sentence had not been 
publicly announced, offers no sufficient excuse for the publi- 
cation of the article : Metropolitan Music Hall Co. v. Lake (1) ; 


(1) (1889) 58 L. J. (Ch.) 513, 
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American Exchange in Europe v. Gillig (1) ; Grimwade v. 
Cheque Bank (2); and Vizetelly v. Mudie’s Select Lnbrary. (3) 
Sir EH. Carson K.C. replied. 


Lorp Coteripcr J. The question in this case is whether 
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the editor of the Daily Mail for contempt of Court in publishing 
on December 14, 1920, words relating to the applicant which, 
it is alleged, were calculated to interfere with the due adminis- 
tration of justice in a court-martial before which the applicant 
was the party accused. 

The first point is whether this Court has any inherent juris- 
diction over courts-martial in the matter of contempt. We 
were referred to an ancient authority, Hawkins’ Pleas of the 
Crown, which in Bk. 2, ch. 3, s. 3, dealing with the Court 
of King’s Bench, contains this language: “It is certain, that 
this Court is intrusted with the highest jurisdiction, not only 
over all capital offences, but also all other misdemeanours 
whatsoever of a public nature, tending either to a breach of 
the peace, or to the oppression of the subject, ... .” Sect. 4 
- declares: “‘. .. . this Court being the custos morum of all 
the subjects of the realm, wherever it meets with an offence 
contrary to the first principles of common justice, and of 
dangerous consequence to the public, if not restrained, will 
adapt such a punishment to it as suitable to the heinousness 
of it.” That this Court will exercise its jurisdiction over such 
a court as a court-martial in order to restrain or correct it, 
where it purports to act without authority or in excess of its 
authority, by prohibition, or by certiorari, and in matters 
of habeas corpus, is not denied. Nor is it denied that this 
Court has jurisdiction to deal with matters of contempt of 
all inferior courts, and even of committing justices before 
committal, when the case is or may be remitted to a Court of 
record. No Court other than this Court has inherent power 
to protect itself against contempt by proceedings for attach- 
ment or otherwise except where that power is given it by 


(1) (1889) 58 L. J. (Ch.) 706. (2) (1897) 13 Times L. R. 305. 
(3) [1900] 2 Q. B. 170. 
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statute. A court-martial has no inherent power apart from 
statute to protect itself by such proceedings, but, if this 
Court can interfere with the proceedings of a court-martial 
to check irregularities by that court, it seems to me that it 
must also be clothed with inherent jurisdiction to protect a 
court-martial from contempt calculated or tending to obstruct 
the administration of justice in that court, unless the Army 
Act, 1881, which regulates the proceedings by courts-martial, 
has by s. 126, sub-s. 3 (1), so dictated the procedure to be 
observed by that court in cases of contempt as to oust the 
jurisdiction of this Court in such cases where the procedure 
described therein has not been followed. I am of opinion, 
on the authority of Rex v. Davies (2), that if the Army Act 
did not exist this Court would have inherent jurisdiction in 
the matter of contempt in the case of a court-martial. 

The next point is whether the Army Act, 1881, by s. 126, 
sub-s. 3, has limited this inherent jurisdiction and confined 
it to cases where the president of the court-martial has issued 
a certificate to this Court under the provisions of that section. 
The section enacts as follows: ‘‘ Where a person not subject 
to military law is guilty of any contempt towards a court- 
martial, by using insulting or threatening language, or by 
causing any interruption or disturbance in its proceedings, 
or by printing observations or using words calculated to 
influence the members of or witnesses before such court, or to 
bring such court into disrepute, the president of the court- 
martial may certify the offence of such person, under his hand, 
to any Court of law in the part of Her Majesty’s dominions 
where the offence is committed which has power to commit 
for contempt, and that Court may thereupon inquire into such 
alleged offence, and after hearing any witnesses that may be 
produced against or on behalf of the person so accused, and 
after hearing any statement that may be offered in defence, 
punish or take steps for the punishment of such person in 
like manner as if he had been guilty of contempt of that 
court.” The power to deal with contempt of Court is a 
prerogative of the Crown, the exercise of which is entrusted 


(1) See note (1) ante, p. 737. (2) [1906] 1 K. B. 32. 
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to this Court. Unquestionably Parliament can abate by 
statute all or any portion of the prerogative. We were much 
impressed by the passage in the judgment of the late Master 
of the Rolls, Lord Swinfen (1), quoted and approved of by 
Lord Atkinson in the case of Attorney-General v. De Keyser’s 


WORTH, 


Royal Hotel, Ld. (2) The passage is this: “Those powers 2% parte. 
which the executive exercises without parliamentary authority 1% Coleridge 


are comprised under the comprehensive term of the prerogative. 
Where, however, Parliament has intervened and has provided 
by statute for powers, previously within the prerogative, 
being exercised in a particular manner and subject to the 
limitations and provisions contained in the statute, they can 
only be so exercised. Otherwise, what use would there be in 
imposing limitations, if the Crown could at its pleasure 
disregard them and fall back on prerogative ?”” The Army 
Act, 1881, confers upon a court-martial a simple and efficient 
mode of bringing matters of contempt before this Court. 
If the court-martial itself wishes to enforce contempt against 
its authority it must do so under the provisions of the Act. 
In this case, however, the law is not put-in motion by the 
court-martial itself. It is set in motion by the person accused 
in a case before that court, who asserts that language relating 
to the case has been printed and published which is calculated 
to obstruct the due administration of justice in that court. 
I see nothing in the Army Act to take away the right of a person 
so aggrieved to apply to this Court, or to take away our 
jurisdiction to hear him and adjudicate upon his case. To 
hold otherwise would be to make the right of an aggrieved 
person depend upon the discretion of the president of the 
court-martial. Clear and specific language alone would 
abolish that person’s right, and, in my opinion, s. 126, sub-s. 3, 
of the Army Act, 1881, is limited to those cases where the 
court-martial at its own instance seeks the protection of this 
Court. 

The next point is whether this is or is not a case of contempt 
of Court. The article in question, to put it shortly, states 
that “‘ Sentence of two years’ hard labour has been passed ”’ on 


(1) [1919] 2 Ch. 197, 216. (2) [1920] A. C. 508, 538. 
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the applicant “by the general court-martial .... and 
exclusively reported in Thursday’s Daily Mail.” Further, 
that: ‘“‘ At the Tower Court-martial, Captain James, prosecut- 
ing, said that outside Blackpool Police Court where he was to 
answer a charge of desertion, Farnsworth was standing talking 
with his solicitor and surety, Mr. Marples, of Sheffield. He 
hit the latter a heavy blow with his fist, and jumped into a 
taxicab near by and escaped to Preston. From there he 
went to Carlisle and to Glasgow. From the latter place he 
wrote his surety, who had been ordered to forfeit 10001. bail, 
stating that he had no money, and would meet him at an 
hotel outside Sheffield. Arriving there Farnsworth found to 
his surprise two detectives instead of a cheque.” ‘Then it 
states a little later: ‘‘ Instead he remained in London and 
became well known to the West End police for his association 
with women of ill-repute.” Those are the portions of the 
article which are chiefly complained of. This language was 
published in the interval between the sentence and its 
confirmation. The appellate officer under s. 54, sub-s. 5, 
of the Army Act has an alternative duty to perform: he may 
confirm the finding or sentence, or he may refuse to confirm 
either the finding or the sentence. Under sub-s. 2, in the event 
of his refusing to confirm either the finding or the sentence, 
he can send it back once only for revision, but the court must 
not receive any additional evidence. In the meanwhile 
during this interval the sentence which has been pronounced 
by the court-martial is to be the subject of absolute secrecy. 
By some means which can only be called surreptitious, the 
reporter of the Daily Mail obtained information in regard to 
the sentence which had been pronounced by the court-martial, 
and during the interval that I have described the unconfirmed 
sentence was published in spite of the secrecy enjoined by the 
statute. The first part of the article in question which is 
said to constitute a contempt of the court-martial is that 
which mentions the unconfirmed sentence. It is clearly 
meant by the Act that the appellate officer shall be completely 
unfettered in arriving at his decision by any outside pressure 
or comment on the sentence which is the subject of his revision. 
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To make public that which should be secret may be seriously 
to interfere with the free action of that officer. It is no answer 
to say that the officer was not in fact so influenced. It is 
_ sufficient contempt if the publication was calculated or tended 
to interfere with his free action or decision. In regard to the 
statements in the article as to the appellant hitting his surety, 
and so forth, these statements, even if they were true in fact 
and had been given in evidence before some other Court, were 
false in this sense, that they were set forthas having been given 
in evidence at the court-martial, whereas no such evidence 
was produced before that court, and that being so the publi- 
cation of these statements was a contempt and the fact that 
they may have been mentioned in evidence on some other 
occasion is no answer to the gravamen of the charge. In 
regard to the third matter—namely, the statement as to the 
applicant being well known to the West End police for his 
association with women of ill-repute—no evidence, either 
before the court-martial or in any form of proceeding, had 
any reference to any such habits on the part of the applicant. 
In regard to these statements, which convey a false impression 
as to the character of the accused, no opportunity was or could 
be afforded to him, in the interval between the sentence and 
its final promulgation, of challenging before the court the 
truth of these statements. In this Court in meting out 
sentences on criminals after conviction judges are often, and 
rightly, influenced in passing such sentences by police or other 
reports as to the character and antecedents of the criminals. 
These are given in open court with full opportunity of criticism 
or dispute. Here the published statements which are 
defamatory of the accused, unconnected in some instances 
with the crime alleged, unproved and possibly false, might 
easily tend to prejudice his case, and would be calculated 
seriously to thwart and interfere with the due administration 
of justice. 

All these conclusions are arrived at on the supposition that 
a certificate of the president of the court-martial is unnecessary 
to the decision in this case. Where on an application for a 
‘ yule nisi the certificate is necessary, its production is made 
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and would be a condition precedent to the right to obtain the 
rule nisi. In such a case I should have some difficulty in 
coming to the conclusion that a certificate like that here given, 
which is of a limited extent, inasmuch as it only refers to the 
matter as calculated to bring the court into disrepute, and 
which was produced for the first time on the hearing of the 
rule, could make up for the abseace of the existence of a 
certificate at the time when the rule nisi was obtained. * It 
is not, however, necessary to decide that point in this 
case. 

On the whole, therefore, I have come to the conclusion, 
first, that there was a contempt of the court-martial ; secondly, 
that this Court has jurisdiction to entertain an application 
in respect of that contempt ; and, thirdly, that the certificate 
of the president of the court-martial in this case was unneces- 
sary. For all these reasons I am of opinion that this rule nisi 
should be made absolute. 


Avory J. Two questions of law have been raised for our 
decision in this case. 

The first question is whether this Court has jurisdiction to 
deal with a contempt of court alleged to have been committed 
in the course of proceedings at a trial by court-martial of 
offences against military law under the Army Act, 1881, that 
is to say, while the finding and sentence are under considera 
tion by the confirming authority and before the sentence is 
promulgated. The second question is whether, if this Court 
has jurisdiction to deal with the contempt committed before 
a court-martial, the certificate of the president of the 
court-martial under s. 126, sub-s. 3(1), of the Army Act 
is a condition, precedent to the exercise of that jurisdiction. 

Upon the first question it appears to me, having regard 
to the decision of this Court in Rex v. Davies (2), it 
resolves itself into a question whether a court-martial is an 
inferior court within the meaning of that judgment. If it 
is, then that decision applies, and this Court has jurisdiction. 
Upon that question I desire to refer to one or two passages 


(1) See note (1) ante, p. 737. (2) [1906] 1 K. B. 32. 
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in the judgment of the Court as delivered by Wills J. It 
is clear from the judgment (1) that the learned judge was giving 
the decision of the Court upon the general question whether it 
has jurisdiction to deal with a case of contempt committed 
before or in the course of proceedings in any inferior court. 
After referring to Lord Coke’s Fourth Institute, c. 7, and to 
Hawkins’ Pleas of the Crown, Bk. 2, c. 3, which has been 
referred to by my Lord, and the passage from which I need 
not repeat, Wills J. said (2) that these authorities ‘do serve 
to show the very great trust reposed in the Court of King’s 
Bench in respect of its control and superintendence of all 
inferior courts, and that it is in a special manner the guardian 
and protector of public justice throughout the Kingdom.” (2) 
He further says (3), quoting from a judgment of Bowen LJ. : 
“The object of the discipline enforced by the Court in case of 
contempt of Court is not to vindicate the dignity of the Court 
or the person of the judge, but to prevent undue interference 
with the administration of justice.” After referring to the 
authorities relating to contempts in the nature of attacks 
upon judges he said (4): “‘ With a few verbal alterations 
those eloquent words will apply with at least equal force to 
writings, the direct tendency of which is to prevent a fair and 
impartial trial, or at least one that can be so considered, 
from being had in courts of inferior jurisdiction which have 
not the power of protecting themselves from such encroach- 
ments upon their independence.” (4) Again, he said (5), 
after referring to the exercise by the superior Courts of that 
power: “This, however, as it seems to us, was only one 
exercise of the duty of seeing that they did impartial justice, 
and if and when the attainment of that end required that the 
misdeeds of others should be corrected as well as the misfeas- 
ances of the inferior courts themselves, it seems to us that 
it is no departure from principle, but only its legitimate 
application to a new state of things, if others whose conduct 
tends to prevent the due performance of their duties by those 


(1) [1906] 1 K. B, 32, 37. (3) [1906] 1 K. B. 40. 


(2) Ibid. 38. (4) Ibid. 41. 
(5) Ibid. 43. 
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courts have to be corrected as well as the courts them- 


~ selves.” (1) The result of that judgment is to show that 


wherever and whenever this Court has power to correct an 
inferior court, it also has power to protect that court by 
punishing those who interfere with the due administration of 
justice in that court. It is admitted that this Court always 
has had jurisdiction to correct courts-martial either by the 
process of certiorari or by prohibition, and, that being so, it. 
appears to follow from this judgment in the case of Rex 
v. Davies (2) that the Court also has power to protect a 
court-martial by punishing those who interfere with the due 
administration of justice in it. 

Upon the second point, whether the certificate of the 
president of the court-martial under s. 126 is a condition 
precedent to the exercise of the jurisdiction of this Court, it 
is clear that a court-martial has not, and never had, any power 
to.protect itself by punishing for contempt of court, committed 
either in the face of the court or otherwise. The argument of 
Sir Edward Carson upon s. 126 requires careful consideration, 
as indeed any argument of his always does. That argument,. 
as I understand it, is that s. 126 must be read as imposing 
a limitation upon the jurisdiction of this Court to deal with 
contempt committed in the course of a trial before the court- 
martial, and he relies in support of that argument upon the 
passage which has been read by my Lord from the case of 
Attorney-General v. De Keyser’s Hotel. (3) If a court-martial 
had, prior to the Army Act, 1881, exercised or claimed to. 
exercise the power to deal with contempt of court, the principle 
explained in the passage which has been quoted would apply, 
and the statute would impose a limitation on that power, but. 
I am at a loss to see how this section can be said to curtail or 
impose any limitation upon the pre-existing jurisdiction of this. 
Court. The argument assumes that this Court had that. 
pre-existing jurisdiction, and in that respect and to that. 
extent it is inconsistent with the argument on the first point. 
So far from this section imposing any limitation on the 


(1) [1906] 1 K. B. 43. (2) [1906] 1 K. B. 32. 
(3) [1920] A. C. 508, 538. 
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jurisdiction of this Court, it appears to me merely to confer on 
the president of the court-martial a new power which neither 
he nor the court-martial had before—namely, the power of 
remitting to this Court a case of contempt which the court- 
martial cannot itself deal with. I find in that section no 
provision either express or implied which takes away the right 
of a party to proceedings before a court-martial who is 
aggrieved by a contempt of that court to move this Court to 
exercise the inherent jurisdiction which it possesses over all 
inferior courts. 

With regard to the certificate which has been produced 
during the course of the argument of this case, I desire, speaking 
for myself, to say that if in this case a certificate were necessary 
for the exercise of the jurisdiction of this Court, a certificate 
obtained after the rule nisi had been moved for and granted 
would be ineffective. In my opinion, where a certificate is 
necessary, it must, in order to be relied upon, be granted before 
the rule nisi is moved for, and if a certificate is not granted 
before that stage the obtaining of one afterwards cannot cure 
the defect. 

In regard to the question whether there has been a contempt 
of court, I agree entirely with what my Lord has said. I 
would only refer to s. 52 of the Army Act, 1881, which 
requires that every member of the court shall take an oath not 
to divulge the sentence of the court until it is duly confirmed, 
and to s. 54, sub-s. 6, which is in these words: ‘‘ Subject to 
the provisions of this Act with respect to the finding of acquittal, 
the finding and sentence of a court-martial shall not be valid 
except in so far as the same may be confirmed by an authority 
authorized to confirm the same.” In this case the reporter 
who is said to be responsible for what appeared in this issue 
of the Daily Mail was himself present at the court-martial, 
as appears by the affidavit filed by the editor. Being present 
at that court-martial he must have been aware, or ought to 
have been aware, of the oath of secrecy under which the 
members of the court were not to divulge this sentence. As 
my Lord has said, the obtaining by the reporter of information 
‘as to what this sentence was supposed to be must obviously 
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be reprehensible in the last degree. There is nothing in the 
affidavit of the editor to show in what way the reporter 
obtained it. The editor merely says that the reporter having 
obtained that information he thought he was justified in 
publishing it. The editor ought to have known that if the 
reporter had obtained it he must have obtained it improperly, 
and he might at least have required some explanation as to the 
source from which the information was obtained. I agree, 
therefore, that there has been contempt. 


Sauter J. I am of the same opinion, and I agree that in 
this case, at any rate, one ought to take the facts as they 
existed when the rule was granted. 

On the first question with which Mr. Justice Avory has 
dealt, the question, namely, as to the jurisdiction of this 
Court, I have nothing to add. 

The second question is, in substance, whether s. 126, sub-s. 3, 
of the Army Act amounts to an enactment that for the future 
the King’s Bench Division shall not deal with contempt of a 
court-martial except on the invitation of the president, and 
according to the procedure therein provided. It is of the 
last importance to assert and maintain the inherent jurisdiction 
of this Court to protect the administration of justice in all the 
inferior courts, unless Parliament has shown a plain intention 
to restrict that jurisdiction. Sect. 126, sub-s. 3, provides a 
simpler and speedier method than the procedure by rule nisi 
by which the court-martial itself through its president may 
obtain the protection of this Court. It does not, in my opinion, 
take away the right of an accused person, who fears that his 
fair trial may be prejudiced, of applying to this Court by way 
of rule nisi. The matter which is prejudicial to a fair trial 
may be published while the accused is awaiting trial and before 
the court-martial has been constituted. It can hardly be 
doubted that in such a case the accused would not be prevented 
by the Act from applying to this Court by rule nisi, and I see 
no indication that Parliament intended to take away his right 
to do so after the Court had been constituted. So far from 
showing any intention to restrict the jurisdiction of this 
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Court the sub-section seems to me to show an intention to 1921 


facilitate its exercise. Rex 
: : fe fay: 
Lorp Cotzripce J. The judgment of the Court is that the Mam.” 
editor of the Daily Mail is fined 200]. with costs as between EAE 
solicitor and client. Ex parte. 


Order absolute. 


Solicitors for the Daily Mail: Lewis & Lewis. 
Solicitors for applicant: Redfern d&: Langford. 
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MACKWORTH v. HELLARD. March 9. 


Landlord and Tenant—Dwelling House—Recovery of Possession—‘ Rent” 
payable in Respect of Tenancy—Increase of Rent, dc. (Restrictions), Act, 
1920 (10 &: 11 Geo. 5, c. 17), s. 12, sub-s. 7. 


Sect. 12, sub-s. 7, of the Increase of Rent, &c. (Restrictions), Act, 
1920, provides that ‘‘ where the rent payable in respect of any tenancy 
of any dwelling-house is less than two-thirds of the rateable value thereof, 
this Act shall not apply to that rent or tenancy . . . . and this Act shall 
apply in respect of such dwelling-house as if no such tenancy existed or 
ever had existed.” The plaintiff in 1916 let a dwelling house to the 
defendant at a rent of 30]. a year, the landlord paying rates and taxes. 
The rateable value of the premises was 40/., and the rates and taxes 
amounted to 31/. 18s. a year. In an action by the plaintiff for recovery 
of possession, after the tenancy had been determined by notice :— 

Held, that ‘‘ rent payable” meant the rent which the tenant had to 
pay, and not the net amount which the landlord got after paying the 
rates and taxes. Upon this construction, the “rent payable” not 
being less than two-thirds of the rateable value, the Act applied to the 
tenancy, and the plaintiff was not entitled to an order for possession. 


APPEAL from a decision of Lush J. 

On July 12, 1916, the plaintiff let to the defendant a dwelling 
house on a monthly tenancy at a rent of 21. 10s. per month, 
or 301. a year. The plaintiff verbally agreed to pay rates and 
taxes. In 1919 the rates and taxes amounted to 3l1l. 18s. a 


year. The rateable value of the premises on August 3, 1914, 
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was 401. In June, 1920, the plaintiff gave the defendant one 
month’s notice to terminate the tenancy on July 12, 1920. 
The defendant refusing to go out, the plaintiff brought an 
action to recover possession. 

The defendant contended that he was entitled to remain in 
possession as statutory tenant under the provisions of the 
Increase of Rent, &c. (Restrictions), Act, 1920. Sect. 12,sub-s. 7, 
of that Act provides: ‘“‘ Where the rent payable in respect 
of any tenancy of any dwelling-house is less than two-thirds 
of the rateable value thereof, this Act shall not apply to that 
rent or tenancy.” The plaintiff contended that the word 
“rent” in that sub-section did not mean the rent actually 
reserved by the instrument of tenancy, but the real or net 
rent after deducting the rates and taxes, so that the rent 
which the tenant paid in this case was less than two-thirds 
of the rateable value of the premises and the Act did not 
apply. 

Lush J. held that “rent’’ meant rent in the ordinary 
meaning of the word, and he gave judgment for the defendant. 

The plaintiff appealed. 


HE. Fod for the appellant. The “rent payable in respect 
of the tenancy ”’ in this sub-section means the net rent—i.e., 
after deduction of rates and taxes. The object of the provision 
was to protect landlords in the case of benevolent tenancies, 
that is where tenants have been allowed to remain in possession 
at very low rents. The sub-section compares “ rent payable ” 
with “rateable value,” a comparison which involves in each 
branch of it the deduction of rates and taxes, otherwise like 
will not be compared with like, because rateable value is based 
on the rent free from all rates and taxes. 

Sect. 2, sub-s. 6, of the Increase of Rent and Mortgage Interest 
(War Restrictions) Act, 1915, provided that ‘“‘ Where the 
standard rent payable in respect of any tenancy of a dwelling- 
house is less than two-thirds of the rateable value thereof, 
this Act shall not apply to that rent or tenancy..... is 
That was altered by s. 7 of the Courts (Emergency Powers) 
Act, 1917, which enacted that the word “standard” should 
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be omitted from s. 2, sub-s. 6, of the Actof 1915. Then came C.A. 
s.12,sub-s.7, of the Act of 1920, which embodied the alteration 1921 
thus effected. It is submitted that “rent” in that sub-section \Juceworte 
means rates and taxes deducted. Lush J. thought he was 
bound to hold as he did by the decision of Bray J. in West- 
minster and General Properties and Investment Oo. v. Simmons (1), 
but that decision does not govern the present case. 

The expression “net rent” occurs only twice in the Act. 
It is defined in s. 12, sub-s. 1 (c), and it is used in s. 2, sub-s. 1 
(c)and (d). The word “‘rent”’ is not necessarily used in the same 
sense throughout the Act. 

Sheffield Waterworks Co. v. Bennett (2) shows that the word 
“rent” in an Act of Parliament may be construed as I submit 
it ought to be in this Act of 1920. 

[He also referred to Waller & Son v. Thomas. (3)] 

There is sufficient ambiguity in s. 12, sub-s. 7, to enable 
the Court to say which is the more reasonable construction, 
and to adopt the one which I suggest. 

G. S. Sanders for the respondent was not called upon to 
argue. 


vw 
HELLARD. 


Lorp STERNDALE M.R. This appeal from Lush J. raises 
a question as to the construction of s. 12, sub-s. 7, of the 
Rent Restriction Act of 1920 (10 & 11 Geo. 5, c. 17). 
[The Master of the Rolls read the section and continued :] 
I am not going to discuss the general meaning’ of the section. 
It has nothing to do with the question before the Court. The 
particular question before us is: in the circumstances of this 
particular case what is the “rent payable in respect of the 
tenancy ” of this dwelling house ? 

The facts are these. The rateable value of the house is 
401. The rent, speaking in popular language, by which I mean 
the amount which the tenant when he went in agreed to pay, 
is 301. The landlady, however, pays the rates, and they 
amount to more than the 301. which she receives from the 
tenant, and therefore what comes into her pocket is nothing, 


(1) (1919) 35 Times L. R. 669. (2) (1873) L. R.7 Ex. 409; 8 Bx. 196. 
(3) (1921) 37 Times L. RB. 325. 
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c.A. in fact a certain amount goes out, and she is really about 30s. a 
1921 year worse off by the transaction. Naturally she wishes to 
Hertrarp, but for this Act. But it is said by the tenant that she is not 
entitled to do so, because the rent which is really payable is 

not less than two-thirds of .the rateable value. On the other 
hand it is contended by the plaintiff that the Act does not 
apply, because what is received by the landlady as the net 
result of the transaction is nothing—in fact isa minus quantity ; 
and therefore it is contended that the rent is less than two- 
thirds of the rateable value of the house. It is said that in 
order to see what the rent is you must look at what is the net 
result of the transaction; or, to put it in another way, the rent 
is the amount received by the landlord less the deduction for 
rates and taxes. I cannot agree with that contention. Lush J. 
could not agree with it and I think he was right. Of course, 
unless one is to disregard altogether the ordinary meaning of 
language, it is obvious that “rent payable’ means the rent 
which the tenant has to pay, and does not mean the net amount 
which, on the ascertainment of the result of the whole trans- 
action, remains in the landlord’s pocket. But it is said that 
that ought to be so in this case, and the only argument that 
has at all impressed me on the matter is this. It is said that 
the rent has to be compared with the rateable value, and as the 
rateable value is the net rateable value—namely, the amount 
less rates and taxes—therefore the rent ought to be regarded 
in the same way. I think, if I may say so, that it would have 
been a very reasonable provision for the Legislature to have 
made, that the two things should be comparable—but the 
question is whether the Legislature has said so. We must 
take the framers of the Act to have had some knowledge of 
what in ordinary parlance “rent”? means. They have in their 
definition section stated the meaning that they attach to 
“standard rent” and to “net rent,’ which are both 
artificial expressions, but they have not in any part of the 
Act defined what is meant by “rent”; and I think, that being 
so, there is good ground for thinking that they started with 
the idea that “rent,” unless there was something to alter its 
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meaning, meant rent as ordinarily understood, and there 
undoubtedly are provisions in the statute in which it does 
mean rent as ordinarily understood. I do not know of any 
in which it does not. It is to be observed that the section 
does not speak merely of “rent,” but of “rent payable in 
respect of the tenancy ”—not “value received in respect of 
the tenancy,” but “rent payable in respect of the tenancy ” ; 
and the rent payable in respect of the tenancy is 301. That 
is what the tenant agreed to pay. It is quite true that it is 
not what the landlord or landlady, on the net result of the 
whole transaction, gets, but it is the rent which the tenant 
has agreed to pay, which is in my opinion “ the rent payable 
in respect of the tenancy.” I cannot find anything in the 
Act which enables us to attach any other meaning to the 
words of the section. We were referred to Sheffield Waterworks 
Co. v. Bennett (1), which seems to me not to touch this case 
at all; because, what was held there was that in that particular 
case “‘rent’’ must be taken to mean “ annual value.” That 
was arrived at by a reasoning very much derived from earlier 
Acts with respect to the supply of water, general Acts which 
had to be read with a Special Act, in which obviously ‘“ annual 
value’ was intended. That does not give us any guidance 
at all. Some guidance, I think, but not very much, may be 
obtained from a decision of Bray J. in Westminster and General 
Properties and Investment Co. v. Simmons (2), in which the 
word “‘rent’’ was interpreted as I interpret it here. I do not 
think the case affords much guidance, because it was decided 
on a different section of a different Act. I decide the present 
case on this ground, that anybody, having regard to ordinary 
language, would say that the rent payable here was 30/., and 
that that must be taken as the meaning of the word unless 
there is something in the Act which shows that it is not to be 
so construed. 


Scrutron L.J. This is one of the now very numerous 
cases in which it has been made plain to the Court that the 
Rent Restrictions Act was drafted and passed through 


(1) L. R. 7 Ex. 409; 8 Ex. 196. (2) 35 Times L. R. 669. 
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Parliament without any very careful consideration of how its 
provisions would apply in the ordinary transactions of life. 
The facts here are very short. The tenant has a tenancy at 
301. a year or 50s. a month, the landlord paying rates and taxes, 
and owing to the very heavy increase of rates, which everybody 
in England is subject to at. present, the landlady finds herself 
receiving 30, a year rent and paying out 31/. 10s. in rates, 
which is not a very profitable transaction for her; and she 
accordingly served a notice to determine the tenancy. She 
was met by the tenant with the answer: Under the Rent 
Restrictions Act you cannot determine the tenancy except in 
the specified cases mentioned in s. 5, none of which you prove 
in this case. The landlady answers: The Act does not apply, 
because the rent payable in respect of your tenancy is less than 
two-thirds of the rateable value. Now the rateable value (as 
to which it is interesting to notice that Parliament, when they 
drafted the Act, omitted to say whether they meant gross or 
net rateable value—there had to be a decision to settle that) 
—the rateable value is 40/. a year; and 401. a year is the value 
to the landlord, the tenant paying rates and taxes. 301. is 
not less than two-thirds of the rateable value, and on that 
being pointed out to the plaintiff she replies: ‘“‘ The rent 
payable does not mean the sum that you pay, but the net sum 
that I receive; otherwise you will be comparing rateable 
value, where the tenant pays rates and taxes, with rent where 
the landlord pays them; and Parliament cannot have meant 
that.” Having heard a number of cases on this Act I do not 
think Parliament very carefully thought out the consequences 
which would follow from these provisions. It is common 
knowledge that when the Act was introduced in respect of 
small dwelling houses the grievance that was to be met was 
that large numbers of tenants of small dwelling houses were 
finding their rent increased very rapidly and arbitrarily, and, 
owing to the shortage of houses due to the war and other 
circumstances, there was no competition to protect the tenant ; 
the tenant practically had to pay what the landlord demanded, 
or go into the street ; and so Parliament passed the Act to. 
restrict the increase of the rent of small dwelling houses, and 
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it was undoubtedly thinking of the increase that the landlord 
asked the tenant to pay, not of anything connected with the 
landlord’s pocket. Sect. 2, sub-s. 6, of the Increase of Rent 
and Mortgage Interest (War Restrictions) Act, 1915, provided: 
“Where the standard rent payable in respect of any tenancy 
of a dwelling-house is less than two-thirds of the rateable 
value thereof, this Act shall not apply..... ” It took a year 
and a half to find out that that clause was nonsense. The 
standard rent is the rent which was paid in August, 1914, 
and when you talk about ‘‘ Where the standard rent payable 
in respect of any tenancy of a dwelling-house is less than 
two-thirds of the rateable value thereof,” if you mean the 
rent that was payable in August, 1914, you would exclude all 
the benevolent tenancies created afterwards in which people 
were allowed during the war to stay in the house on the 
payment of a very small rent indeed, because the charitable 
rent they were paying would not be the standard rent: the 
standard rent was what was payable in August, 1914, and if 
the tenancy began after August, 1914, they would not come 
within this sub-section at all, and so, in 1917, an Act was 
passed which struck out the word “standard” from that 
clause. That seems to me the explanation of the clause in 
the Act of 1915; and I think that in argument a reliance 
has been placed upon it which is not justified by its terms. 
Then one comes to the Act of 1920, which extended the pro- 
visions as to restriction of rent to a very large number of other 
houses, and recognized the fact that the landlord was a person 
who had some rights after all. The previous legislation had 
been entirely concerned with the tenant, and allowed the 
landlord to increase the rent in certain very limited circum- 
stances. I should say that before that Act was passed qne 
other thing happened. The increase was not to exceed the 
standard rent, and the standard rent, as defined in the earlier 
Acts, was the rent at which a house was let on the 3rd of 
August, 1914. A question had arisen before Bray J. whether 
that clause of that Act before 1920 meant the rent payable, 
or what you may describe as the net result to the landlord. 
That question arose in Westminster and General Properties and 
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c.A Investment Co. v. Simmons. (1) It was argued there that 
1921 “standard rent” meant the net rent, and that you had to take 
Mackwort into account whether the landlord was or was not paying 
Hattie rates and taxes. Bray J. decided that rent meant the amount 
js, Which the tenant paid, the money rent specified in the lease, 
and you were not to go into the net result of the rental or any 
question as to rates and taxes. After that decision of Bray J.— 
and I suppose we must assume that the draftsmen knew of it 
—the Act of 1920 was passed, and it did recognize that in cer- 
tain cases you were to deduct rates and taxes from the amount 
of rental received. It included a definition of “net rent” which 
was the standard rent less the amount of the rates where the 
landlord paid them. So that Parliament, presumably having 
its attention called to a decision that ‘“‘ rent’ by itself meant 
rent without taking into consideration rates and taxes, adopted 
a new definition—“ net rent’ being the standard rent paid 
in August, 1914, less the rates and taxes if paid by the landlord, 
and applied that term “net rent”? to two cases only. It 
allowed the landlord to increase his rent by the extra cost of 
repairs not exceeding 25 per cent. of the net rent, and to 
increase the rent by a general increase, presumably due to the 
scarcity of houses and the extra cost, not exceeding 15 per cent. 
of the net rent; Parliament put in a similar provision with 
regard to business premises, and then stopped using the term 
“net rent’’; and when the great increase of rates was of 
course brought to the attention of Parliament they allowed 
the landlord to increase his rent by an amount not exceeding 
an increase of the amount for the time being payable by 
the landlord in respect of rates over the amount which he 
had paid on August 3, 1914. That remedy is still open 
to the plaintiff in this case. She can increase her rent of 
30/. a year by the difference between the rates which she 
paid in 1914 for this house and the rates which she is paying 
to-day. But she wants to do more, and whether she can do 
more and terminate the tenancy, on the ground that the 
premises are not subject to this Act, depends upon whether, 
when Parliament in sub-s. 7 of s. 12 said, “Where the 
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rent payable . . . is less than two-thirds of the rateable 
value,” they meant the rent which the tenant paid, or the 
net rent which the landlord received. 

Personally I can give no other meaning to the phrase 
“rent payable ” than the sum which the tenant is called upon 
to pay by way of rent—namely, 30/. In the schedule to the 
Act, when the landlord gives his notice he says: “Take notice 
I intend to increase the rent of .... at present payable 
by you as tenant,” and I have no doubt that in this case 
the plaintiff would have completed the form by filling in 
30/. as the rent “at present payable by you as tenant.” 
Whatever, if we were legislating, we might consider to be a 
desirable provision to enact, Parliament having used the words 
“ the rent payable,” I cannot think that they meant anything 
else but the sum which the tenant paid. It was the tenant 
that they were thinking of in this matter ; it was the increase 
of rent on the tenant that they were intending to restrict, 
and the “rent payable ” appears to me to point to the sum 
payable by the tenant. 

For these reasons I agree with the judgment of Lush J., 
and the judgment which has been delivered by the Master of 
the Rolls. 


YounceR L.J. I am of the same opinion. If I had found 
it possible as a matter of construction to place upon the word 
“rent” as used in this sub-section a meaning equivalent to 
the expression “‘ net rent’ as defined elsewhere in the Act, 
I should very gladly have done so; because we cannot, I 
think, look at this section and see the measure of relief which 
it purports to give, without seeing that, unless that interpre- 
tation can be properly placed upon the word “rent,” the 
section will, first of all, not have the operation which 
presumably was intended, and, secondly, in every case in 
which the landlord pays the rates, it is, having regard to 
the height to which rates have risen in this country, not 
too much to say that there is probably no case to which 
the section will apply at all; because I apprehend that no 
district of England will be found, where the rates are 
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c.A. paid by the landlord out of the rent, in which the “rent” 
1921 will ever be two-thirds of the rateable value. And further, 
Jluceworrn in support of the view, if it were at all possible, that “rent” 
aa aa should be interpreted as “net rent,’ is the fact that 
“ rateable value,” with two-thirds of which the rent is to be 
compared, is rateable value ascertained upon the footing 
that no part of the rates falls on the landlord, accordingly it 
would appear for the purpose of a proper comparison that 
the rent should equally be free from liability for rates or 
taxes on the part of the landlord. And that view is further 
confirmed by this, that if you refer to s. 2, sub-s. 3, of the 
Act you find there is a proviso inserted that the rent 
shall not be deemed to be increased where the liability for 
rates is transferred from the landlord to the tenant, if a 
corresponding reduction is made in the rent—which, as 
applied to this section that we are now considering, would 
have this effect: If before this question arose this landlady 
and tenant had met together and the landlady had said to 
the tenant ‘I will no longer ask you to pay me 301. of rent 
if you in place of that 30/. of rent will pay the rates and 
taxes,” the effect of that arrangement would have been 
presumably under the Act to reduce the rent to a point 
which would have brought it expressly within the terms of 
sub-s. 7 without affecting the real relation between the parties 
in the way of payment and receipt of money, except to the 
advantage of the landlady ; yet nevertheless, if that arrange- 
ment had been made, presumably the landlady would have 
been entitled, under s. 12, sub-s. 7, to say that the tenancy 
as so adjusted was no longer within the Act; but, that 
arrangement not having been made, unless “ rent’ can 
mean “net rent’ the Court is bound to say that the existing 
arrangement, which is in fact of less benefit to the landlady, 

is outside it. 

Therefore there are very strong reasons, if as a matter of 
interpretation it were possible, for coming to the conclusion 
that “rent ” in this particular sub-section means the equivalent 
of “net rent,” as defined in the statute. But strong as are 
the reasons for that construction, and unforeseen, as I think 
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one must presume must the consequences be from the point 
of view of the Legislature, I hold that the words “rent 
payable,” as used in this sub-section of the Act, must as a 
matter of interpretation have the meaning, and only have 
the meaning, of rent payable under the terms of letting 
by the landlord to the tenant—in this case 30]. I am 
driven to that conclusion by the use of the word “rent” 
elsewhere in the Act, and I am also confirmed reluctantly in 
it by the interpretation placed upon the words “ standard 
rent’ by Bray J., where he has held—and, as the Lord 
Justice has pointed out, the framers of the Act must be 
deemed to have known of that decision—that the amount 
payable by way of rent meant that amount, irrespective 
altogether of whether the lessee does or does not have to 
pay the rates. Accordingly it appears to me that it is 
not possible, as a matter of interpretation, to place upon 
the word “rent” any other than its popular meaning, 
of rent payable under the terms of the letting. I feel 
bound to concur in the view expressed by my Lord and the 
Lord Justice that the judgment: of Lush J. was right in this 
case, and that the appeal must be dismissed. 


Appeal dismissed. 


Solicitors : Winter & Plowman, for appellant ; Montgomery, 
White & Harcourt, for Thompson & Wright, Horsham. 
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C. A. [IN THE COURT OF APPEAL] 


1921 
March 10, 15. MORIARTY v. REGENT’S GARAGE AND 


ENGINEERING COMPANY, LIMITED. 


Company—Director—Remuneration—Provision in Articles as to—Contract for— 
Implied Term—Broken Period of Year—Claim for apportioned Sum— 
Apportionment Act, 1870 (33 & 34 Vict. c. 35), ss. 2, 5—Question as to 
applicability of Act not raised in County Court. 


In November, 1919, the plaintiff agreed with an agent for an intended 
company to sell his business to that company, the payment to be partly 
in cash and the balance in debenture stock of the company. ‘The agree- 
ment contained a clause providing “that the vendor shall be, and act 
as, one of the directors of the said company, and that his fees for so 
acting shall be 1507. per annum.” The articles of the company when 
formed, the defendant company, provided that the remuneration of 
the directors should be “at the rate of’ 1501. per annum, and such 
further sum (if any) as should be voted to them by the company in 
general meeting, and that such remuneration should be divided amongst 
the directors as they should determine, or failing agreement, equally. 
The company on incorporation adopted the agreement and the plaintiff 
received the debentures, which contained a condition entitling the com- 
pany to pay them off at the expiration of six months. In December, 
1919, the plaintiff was duly appointed a director to hold office so long 
as he held a certain amount of debentures in the company. Disputes 
having arisen between the plaintiff and the company, the plaintiff agreed 
to accept payment of all money due to him upon his debentures, and on 
May 14, 1920, the debentures were paid off, and thereupon he ceased 
to be a director. In an action by the plaintiff to recover a proportionate 
part of the 150/. as his fees for the period from December, 1919, to May, 
1920, when he acted as director, the deputy county court judge gave 
judgment for the defendants, holding that the plaintiff was not entitled 
to remuneration for a broken part of a year. The Divisional Court 
reversed the decision of the deputy county court judge. On appeal:— 

_ Held (1.) that the question of the applicability of the Apportionment 
Act, 1870, not having been raised in the county court, could not be raised 
on appeal. 

(Z.) That neither under the agreement nor under the articles was the 
plaintiff entitled to the sum he claimed. 

(3.) That the Court would not in the circumstances of the case imply 
a term in the agreement that a proportionate part of the remuneration 
should be paid if the plaintiff's services terminated during a broken 
period of a year. 

Decision of the Divisional Court [1921] 1 K. B. 423 reversed, 


APPEAL by the defendants from a decision of the Divisional 
Court. (1) 
(1) [1921] 1 K. B. 423. 
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By an agreement dated November 19, 1919, made between 
the plaintiff and James Bogue Elliott, acting on behalf of a 
company about to be incorporated.as the Regent’s Garage 
and Engineering Co., Ld., the plaintiff agreed to sell, and 
Elliott to purchase, the goodwill and stock in trade of the 
plaintiff's business as a motor-cab proprietor. Clause 3 
provided that payment was to be partly in cash and 5000/. in 
first mortgage debenture stock of the company; and the 
company was to pay off 20001. of the debentures within two 
years of December 1, 1919. Clause 4 was in these terms: 
“The vendor agrees to accept the balance of the purchase 
money, namely, 5000/., in such debenture stock as aforesaid, 
and it has also been agreed that the vendor shall be, and 
act as, one of the directors of the said company, and that 
his fees for so acting shall be 1501. per annum.” 

The company was duly incorporated with a share capital 
of 20,0007. divided into 6000 cumulative preference shares of 
ll. each, 12,000 ordinary shares of 1/. each and 6000 deferred 
shares of 6s. 8d. each. 

The memorandum of association provided (clause 3) that 
the objects for which the company was established were 
(inter alia) to enter into and carry into effect, with such (if 
any) modifications or alterations as might be agreed upon, 
the agreement of November 19, 1919. 

The material articles were*the following : 

Art. 3 provided that the company should adopt the 
agreement referred to in the memorandum, and that the 
directors should carry the same into effect with full power 
nevertheless to agree, either before or after adoption, to any 
modification thereof. 

Art. 76: ‘‘ Until otherwise determined by a general meeting, 
the number of directors shall be not less than three nor more 
than ten. The first directors shall be James Bogue Elliott, 
John Tule Elliott, and Acton George Phillips, and each of 
them shall, subject to art. 81, be entitled to hold office so 
long as he lives and is the registered holder in his own right, 

and not jointly with any other person, of not less than 1000 
' ordinary shares in the company, and shall be called a 
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‘permanent director.’ Every such director may act before 
acquiring his qualification, but shall acquire the same within 
two months after the registration of the company. 

Art. 77: “The directors shall have power from time to 
time and at any time to appoint additional directors, provided 
that the total number of directors shall not exceed the pre- 
scribed maximum. Any director so appointed shall retire 
from office at the next general meeting but shall be eligible 
for re-election. 

Art. 78: ‘The qualification of a director, not being a 
permanent director (hereinafter called an ‘ ordinary director ’), 
shall be the holding in his own right alone, and not jointly 
with any other person, of 1000 ordinary shares or debentures 
of the company securing the aggregate principal sum of 20001., 
and this qualification shall be acquired within two months 
after appointment.” 

Art. 79: “‘ Any permanent director who ceases to be such 
through ceasing to hold the prescribed number of ordinary 
shares shall, if qualified as an ordinary director, thereupon 
become and be an ordinary director.” 

Art. 80: ‘‘ Subject to the provisions of these articles the 
remuneration of the directors shall be at the rate of 1501. 
per annum, and such further sum (if any) as shall be voted 
to them by the company in general meeting, and such 
remuneration shall be divided amongst the directors as they 
shall determine, or, failing agreement, equally. The directors 
shall also be entitled to be repaid all travelling and hotel 
expenses incurred by them respectively in or about the per- 
formance of their duties as directors, including their expenses 
of travelling to or from board meetings.” 

The company adopted the agreement of November 19, 1919, 
and the plaintiff received four debentures, one for 20001. 
redeemable on December 1, 1921, and three for 1000/. each 
redeemable on December 1, 1924. All contained a condition 
entitling the company at any time to give notice to the holder 
to pay them off at the expiration of six months from the 
date of the notice. 

At the first meeting of the company’s board on December 19, 


2 K. B. KING’S BENCH DIVISION. 


1919, the plaintiff was appointed a director to hold office so 
long as he held “ 1000 debentures ” of the company. 


Disputes arose between the plaintiff and the other directors. Morrarry 
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Ultimately the plaintiff agreed to accept from the company Baca 
payment of all money due upon his debentures, and on yneas 


May 14, 1920, the debentures were paid off, and the plaintiff 
ceased to be a director. He thereupon brought this action 
in the Clerkenwell County Court claiming 611. 12s. in respect 
of his fees for the period during which he acted as director. 

The deputy county court judge held that the action failed. 
He considered that he was bound by authority to decide 
that the plaintiff was not entitled to remuneration for the 
broken part of the year during which he had acted as director. 

The plaintiff appealed. The Divisional Court held that as 
the plaintiff had an express contract with the defendants that 
he should receive 150/. per annum for his services as director, 
he was in receipt of a “salary ” within the meaning of the 
Apportionment Act, 1870, and that his salary was apportion- 
able. They further held, that, apart from the Apportionment 
Act, 1870, a term should, in the circumstances, be implied in 
the contract that a proportionate part of the remuneration 
should be paid if the plaintiff’s services as director terminated 
during a broken period of a, year. 

The defendants appealed. The appeal was heard on 
March 10, 15, 1921. 


Clayton K.C. and Malcolm Hilbery for the appellants. 
The respondent is not entitled to recover any proportionate 
part of his remuneration as a director. Clause 4 of the 
agreement is an indivisible agreement for the entire year: 
Countess of Plymouth v. Throgmorton (1); Cutter v. Powell. (2) 

[Youncrr L.J. Art. 80 provides that the remuneration 
of the directors shall be “‘ at the rate of ” 150/. per annum. |] 

The articles do not constitute a contract between the company 
and the directors. They may, of course, be looked at as to 
the terms on which a director is employed. The agreement 


(1) (1685) 1 Salk. 65. 
(2) (1795) 6 T. R. 320; 28m. L. C., 12thed., p. 1. 
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C.A. was adopted by the company under art. 3, but art. 80 is 

1921 inconsistent with the agreement. 

Mormarty The authorities on the point are collected in Buckley on 

Reaunt’s the Companies Acts, 9th ed., p. 621. 

ae In Salton v. New Beeston Cycle Co. (1) the terms of the 
contract were governed by the articles alone. 

[Scrutron L.J. In the case of death would not the salary 
be apportionable ?] 

It is submitted not, because that would be altering the 
contract. 

The next case is In re Central De Kaap Gold Mines (2): see 
also In re London and Northern Bank, Mack’s Claim (3); In re 
London and Northern Bank, McConnell’s Claim. (4) Wright J. 
considered Salton v. New Beeston Cycle Co. (1), and held that 
the remuneration there was not apportionable. That case 
was also followed in Inman v. Ackroyd & Best (5), and 
there the Apportionment Act, 1870, was urged in argument. 

Swabey v. Port Darwin Gold Mining Co. (6) is not a reliable 
authority. 

[YouncerR L.J. It has been cited for the statement by Lord 
Esher at p. 387—namely, that the articles show the terms 
upon which the directer contracted with the company. ] 

Yes: see Buckley on the Companies Act, p. 621. 

The remuneration of a director does not come within the 
Apportionment Act as a salary. It is not a salary. A 
director is a governor and does not receive a salary. 

Here we rely on the agreement and the Act does not alter 
the contract : Treacy v. Corcoran (7); Bishop of Rochester v. 
Le Fanu. (8) In In re United Club and Hotel Co. (9) Kay J. 
states the true view of the object and effect of the Act. 

It is said that the appellants are relying upon a statutory 
defence within Order x., r. 18, of the County Court Rules, 
1903 and 1914. They are not doing so. The respondent 


(1) [1899] 1 Ch. 775. (5) [1901] 1 K. B. 613. 

(2) [1899] W. N. 216, 235; 69 (6) (1889) 1 Megone, 385. 
L. J. (Ch.) 18. (7) (1874) I. R. 8 C. L. 40. 

(3) [1900] W. N. 114. (8) [1906] 2 Ch. 513. 


(4) [1901] 1 Ch. 728. (9) (1889) 60 L. T. 665. 
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relies upon the statute and the appellants merely say that 
the statute is qualified: Bright v. Rogers. (1) 
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[Lorp SternpaLte M.R. It is not a statutory defence, Morrarty 
but rather the failure of the respondent to establish his Bane 


case. ] 

[Scrutron L.J. referred to Conroy v. Peacock. (2) ] 

The Apportionment Act does not alter the relation between 
obligor and obligee: Lowndes v. Earl Stamford. (3) 

[Lorp STERNDALE M.R. That case does not help us. It 
is a decision upon another Act which does not contain the 
word “ salary.’’] 

J. B. Matthews K.C. and Cartwright Sharp for the 
respondent. 

[Lorp STERNDALE M.R. Are you basing your claim on 
the Apportionment Act or on the agreement ?] 

It is submitted that the respondent is entitled to the 
remuneration claimed under the agreement. 

[Youncrr L.J. Can you contend that remuneration to a 
trustee is “ salary ’ within the meaning of the Apportionment 
Act ?] 

That depends on the nature of the remuneration. “ Salary ” 
means something higher than wages. 

Inman v. Ackroyd & Best (4) has no application to the 
present case. There the fund could not come into existence 
until the end of the year, and therefore there was no money 
that could accrue from day to day. In Salton v. New Beeston 
Cycle Co. (5) there was no question of salary, but of the division 
of a lump sum among the directors at the end of the year, 
so that the Apportionment Act did not apply. In In re 
Central De Kaap Gold Mines (6), where the remuneration 
was so much “ per annum,” the Apportionment Act was not 
even referred to, and the same was the case in McConnell’s 
Claim. (7) In Palmer’s Company Precedents, llth ed., 
Part 1. p. 726, it is stated: “It is not easy to see why 


1) [1917] 1 K. B. 917. (5) [1899] 1 Ch. 775. | 
) [1897] 2 Q. B. 6. (6) [1899] W. N. 216, 235; 69 
(1852) 18 Q. B. 425. Led. (Chay es) 
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the Apportionment Act, 1870, does not apply. That Act 
expressly provides that all rents, annuities (including salaries 


- and pensions), and other periodical payments in the nature of 


income shall be apportionable, and provides for the recovery 
in due course of an apportioned part of an annuity determined 
by death or otherwise. The Act was, however, clearly 
referred to and declared inapplicable, both in Salton v. New 
Beeston Cycle Co. (1) and Inman v. Ackroyd & Best (2), but 
it is evident that the point requires reconsideration. In 
Salton v. New Beeston Cycle Co. (1); Lowndes v. Earl of 
Stamford (3) (decided on the Apportionment Act, 1834) was 
relied on against apportionability, but the wording of that 
Act was very different to that of the Act of 1870.” 

The provision in s. 3 of the Apportionment Act is a statutory 
defence and was intended to preserve the defence of not 
guilty by statute. If therefore the appellants wished to 
rely on it as a defence they ought to have pleaded it. 

It is submitted that the point as to the applicability of the 
Act was sufficiently taken in the county court to enable it 
to be now raised. 

Further, it is submitted that on the construction of the 
agreement alone apart from the Apportionment Act the 
respondent is entitled to succeed on his claim, and that the 
Court will, if necessary, in the circumstances of the case, 
imply a term that a proportionate part of the remuneration 
should be paid to the respondent if his services as director 
terminated during a broken period of a year. The provision 
in clause 3 of the agreement as to payment off of the debentures 
shows that it was clearly in the contemplation of the parties 
that respondent’s term of office might come to an end by 
the payment off of his debentures before the expiration of 
a complete year of service, and points to the necessity of 
implying a term that in that case he should be entitled to 
a proportionate part of his fees for the broken period of a 
year. 


[Youncrr L.J. My suggestion is that that provision was 


(1) [1899] 1 Ch. 775. (2) [1901] 1 K. B. 613. 
(3) 18 Q. B. 425. 
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inserted in the agreement in order that the respondent should 
be in a position to protect his securities. ] 
Clayton K.C. was not called upon to reply. 


Lorp StrerRNpDaLe M.R. I think this appeal should be 
allowed. It arises under somewhat unusual circumstances. 
Mr. Moriarty, the plaintiff, sold his business to the defendant 
company under an agreement, clause 4 of which was as follows : 
[His Lordship read the clause and continued :] That agree- 
ment was made by a person on behalf of or purporting to be 
a trustee for the company, before the company was formed, 
but whether it be really binding upon the company or not, 
Iam not going to say. What happened was that the company 
did not adopt it in the usual way by making a new tripartite 
agreement, but they put their seal to it without having the 
seal properly attested, as it should have been. But I am not 
going to consider whether it was really binding or not, because 
the learned counsel for the company said that he was content 
to take it as binding upon the company. 

By art. 76 of the company’s articles certain persons were 
appointed first directors of the company, and by art. 77 
power was given to them from time to time and at any time 
to appoint additional directors, the qualification of such 
director being by art. 78 the holding either of 1000 ordinary 
shares or of debentures securing the aggregate sum of 20001. 
The articles then provided: [His Lordship read arts. 79 and 
80, and continued :] The plaintiff was appointed a director 
by a resolution in the following terms: ‘It was resolved that 
William Moriarty be appointed a director of the company 
and shall hold such office so long as he holds 1000 debentures 
of the company.” It was suggested, and I am willing to 
assume that 1000 debentures was a clerical error for debentures 
to the amount of 2000/., because that amount of debentures 
was the qualification required. Disputes having arisen 
between the plaintiff and his fellow-directors, the directors 
paid off all his debentures and the plaintiff thereupon ceased 
to hold the necessary qualification and to be a director of 
the company. He then sued for his fees up to the time of his 
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ceasing to be a director, a period of somewhat less than half 
a year. I have not been able to ascertain exactly even yet. 
whether this claim is based upon the agreement alone or upon 
the articles alone, or upon the agreement and the articles, 
but I think that it is really upon the agreement, because if it. 
be based upon the articles, the plaintiff is obviously not 
entitled to a proportionate part of the 150/., as his remuneration 
under the articles would only be a proportionate part of the 
1501., which is to be divided amongst all the directors as they 
should agree, or in default of agreement, equally, and of 
course there could not be a default of agreement until the end 
of the year. Therefore in no case could he sue before the 
end of the year for any part of the remuneration that he was 
to receive under the articles. He has sued before the end 
of the year, and therefore if he is claiming under the articles, 
he is entirely out of Court. The leading counsel for the 
respondent, the plaintiff, said that he claimed under the 
agreement, and that he claimed under it to recover a pro- 
portionate part of the 1501. a year, first, upon the construction 
of the agreement, and secondly, upon some agreement that 
must be implied. The plaintiff brought his action in the 
county court, the particulars of his claim being: “The plaintiff’s 
claim is for the sum of 61/. 18s. 10d., being the amount of 
fees due to him as director of the defendant company. ... . 
To directors’ fees for 150 days between ”’ certain dates given 
“at the rate of 150/. per annum.” The words “at the rate 
of ” are in the articles, and therefore if he had been otherwise 
in a position to recover the fees under the articles, they would 
have been payable for broken periods, because they are to be 
payable “at the rate of ” ; but for the reason I have already 
given, he obviously cannot sue under the articles. 

This claim was attempted to be supported here, first 
upon the construction of the agreement, secondly upon the 
Apportionment Act, 1870, and thirdly, if both these grounds 
failed, upon an implied agreement to be inferred from the 
circumstances of the case. It seems to me that upon the 
construction of the agreement it must fail. It is a payment 
per annum, a payment for a year, and unless he serves for 
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the year he cannot get the payment. With regard to the 
Apportionment Act, I express no opinion whatever as to 
whether that Act would have applied to this agreement if it 
were open to the plaintiff to argue that it does, because I 
think it is abundantly clear that that point was never taken 
in the county court. 

I have the notes of the learned county court judge before me, 
and it is quite obvious from them that the case was argued 
before him entirely upon the construction of the agreement 
or upon the implied agreement, to which I shall refer later. 
If the point as to the Apportionment Act had been raised in 
the county court, there was a conclusive answer to it, because 
under s. 3 of that Act the action cannot be brought until 
after the expiration of the period at which the lump sum or 
the whole sum would have been payable. The learned judges 
in the Divisional Court recognized that that would have been 
a defence, but they have excluded the defendants from taking 
it, because they say it is a statutory defence which was not 
pleaded. That, to my mind, emphasizes the importance of 
keeping to the rule that a point not taken in the county court 
cannot be taken on appeal. In the result the position is now 
that the defendants have been, according to the judgment 
of the Divisional Court, held liable on the construction of 
the Apportionment Act, and precluded from setting up their 
defence, because it was a statutory defence, and ought to 
have been pleaded, although they had never heard of the 
Apportionment Act, and it was not relied upon. It is quite 
clear that if the point on that Act had been taken in the 
county court it would have been open to the learned county 
court judge either to have allowed the defence to be pleaded 
then or to have adjourned the case, in order that it might 
be pleaded. There are quite sufficient precedents in the 
county court to have enabled him to do that. By not taking 
the point in the county court, the plaintiff has precluded 
the defendants from obtaining that indulgence, if it were an 
indulgence, from the county court judge. 

We had occasion to say (and I think it was Atkin LJ. 
who said it more emphatically than any of us) in 
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Postmaster-General v. Blackpool and Fleetwood Tramroad Co. (1) 
not very long ago, that it is most important to remember that 
the right of appeal from a county court is a limited right, and 
that it is most important to preserve the rule that a point 
not taken in the county court shall not be taken on appeal, 
Therefore I pass by the question of the Apportionment Act. 
In my opinion it was not open in the Divisional Court; and 
it is rather curious that Lush J. in his judgment, according 
to the shorthand note, says: ‘It is said in answer to that, 
the plaintiff never took the point of the Apportionment Act ’”’— 
so that this objection was taken in the Divisional Court. 
Then he goes on, “I do not agree. Although it was not 
mentioned in the particulars of claim, it was not necessary 
to mention it. The point was before the county court 
judge and was argued throughout on the basis that it 
was a claim for apportionment under the statute in addition 
to a claim I am going to deal with in a moment on the terms 
of the contract itself, and it is impossible to say that the 
Apportionment Act was not before the learned judge.” ~ I 
do not quite know what was in the learned judge’s mind when 
he said that, because it has been stated in this Court quite 
frankly by both counsel who appeared in the county court 
that the point was not there taken, and the learned judge’s 
notes show that it was not. That passage in the judgment 
of Lush J. is not in the report in the Law Reports, but it is 
in the shorthand notes, and it shows that the learned judge 
was under a misapprehension when he dealt with the case on 
the footing of the Apportionment Act. If he had appre- 
hended the true facts as now admitted to us by both counsel— 
namely, that the point was not taken—he would never have 
gone into the question of that Act at all. 

It must be inferred, it is said, from the circumstances that 
both parties meant that payment should be made for what 
I may call broken periods, and for that purpose Swabey 
v. Port Darwin Gold Mining Co. (2) is cited. It is a curious 
case. It is badly reported, and it is very difficult to ascertain 
exactly what was intended to be there decided, because the 

(1) [1921] TEKSB erla (2) 1 Megone, 385. 
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report states that the articles contained the words “at the 
rate of,” which in fact they did not, but the decision of 


the Court seems to have proceeded, as far as I can make out, | 


upon the assumption that they did contain those words. In 
addition to that point, Lord Halsbury, who was then sitting 
in the Court of Appeal with Lord Esher and Lindley L.J., said 
that as he found in the articles a power to terminate by either 
side—namely, by resignation of the director or by dismissal of 
him by the company—there must necessarily be inferred from 
that an agreement to pay day by day—that is, to pay not for 
the whole period, but to pay for portions of the period, if the 
whole is not expired. That of course was an inference of fact 
which the learned judges drew in that case, but in a subse- 
quent case before the Court of Appeal of Inman v. Ackroyd 
& Best(1), the same circumstances existed, there was the 
same right to resign and the same right to dismiss, and the 
Court was pressed with this decision of Lord Halsbury as a 
decision which bound the Court to infer that agreement 
whenever those elements were to be found. In that case 
the Court did not do so; they affirmed the judgment of 
the Court below, which had held that the plaintiff was not 
entitled to recover for a broken period, whereas if they 
had thought they were bound to draw the inference 
which Lord Halsbury drew in Swabey v. Port Darwin 
Gold Mining Co. (2) they must have allowed the plaintiff to 
recover. 

The decisions of the Court of Appeal are of course binding 
upon us so far as they enunciate principles, but they are not 
binding upon us so far as they draw inferences of fact from 
facts which are not identical with those before us. There 
is nothing in Swabey v. Port Darwin Gold Mining Co. (2) 
in my opinion to oblige us to hold that wherever there is 
power, mutual or one-sided, to terminate an agreement in 
the middle of the year, there must, as a matter of necessity, 
be inferred a right to receive payment from day to day, and 
receive payment for the broken period. I do not think in 

this case there are circumstances which oblige me or induce me 
1) (1901] L K. B. 613. (2) 1 Megone, 385. 
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c.A. to draw that inference. Therefore I think that point, which 
1921 ‘is a point purely of fact, fails also. 
MORIARTY The result is that the appeal must be allowed, the judgment 
ete in favour of the plaintiff set aside, and the judgment of the 
Garace county court judge in favour of the defendants restored with 


=u costs here and below. 


Scrutton L.J. I do not profess that our decision is very 
satigfactory in view of the elaborate judgments which have 
been given in the Court below, as to the greater part of which 
we are not expressing any opinion, but that appears to me 
to follow from the very important fact that our functions as 
a Court of Appeal from the county court are of a strictly 
limited character. Since the decision of the House of Lords 
in Smith v. Baker & Sons (1) this Court has repeatedly said 
that it cannot allow points to be taken on appealsfrom county 
courts which were not taken before the county court judge. 

The plaintiff in this case claimed directors’ fees for 150 days 
between certain dates at the rate of 150]. per annum, and 
he produced in support of that claim an agreement adopted 
by the company, though somewhat irregular, that he should 
be and act as one of the directors of the company, and that 
his fees for so acting should be 150]. per annum. It is now 
said that that is a salary, and that being a salary it is 
apportionable under the Apportionment Act of 1870, and the 
two judges of the Divisional Court have delivered very 
elaborate and careful judgments upon that point dealing 
with a very large number of considerations. 

Now it is quite clear that the point on the Apportionment 
Act was not taken at all before the county court judge. The 
plaintiff's counsel did not know that the Act applied; he had 
overlooked the fact that the interpretation clause (s. 5) of 
the Act included salaries, and therefore did not argue the 
point at all. The counsel for the defendants says that it was 
not argued, and the county court judge’s note is entirely 
innocent of any reference to the Apportionment Act. Lush J. 
must have been under some momentary misapprehension 

(1) [1891] A. C. 325. 
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in stating that it had been. The point therefore not having 
been argued in the county court, it is not open to the plaintiff 
to say, “I claim under the Apportionment Act,” and there 
is very good reason why he should not be allowed to do so, 
because if he had claimed under the Apportionment Act, 
the Act itself would have shown that he had brought his claim 
too early, and that having regard to s. 3 of the Act he ought 
to have waited until the end of the year before he sued. On 
this point therefore, which is the point to which the greater 
part of the judgments of the learned judges below were 
devoted, what we say is that that point cannot be raised on 
this appeal. Consequently I do not propose to express any 
opinion on the numerous cases which have been cited to us. 
I only desire to say this,»that it seems quite clear that as a 
matter of practice, the question of apportionment is now 
usually avoided or dealt with by using the words “at the 
rate of’ in the articles. It seems clear from the decision 
of the Court of Appeal in Inman v. Ackroyd & Best (1) that 
when the articles are in the form that a certain sum shall 
be divided between the directors as they may agree, and, in 
default of agreement, equally, there can be no apportionment 
of that sum before the end of the year. That appears to me to 
be the effect of the decision in Inman v. Ackroyd & Best. (1) 
I should like to say this further, that having stated those 
two facts as fairly clear, it seems to me that there is no decision 
binding on the Court of Appeal as to whether directors’ fees 
are salary within the Apportionment Act in the case where 
the agreement, if there is an agreement, is simply for payment 
of so much per year. I do not express any opinion one way 
or the other. It seems to me a very arguable point, and 
there does not seem to me at present anything to prevent that 
question being considered in the Court of Appeal when it 
arises. 

The Apportionment Act being out of the way, the next 
question is, how, if at all, does the plaintiff claim ? He had 
an agreement that he should be and act as one of the directors 
of the company, and that his fees for so acting should be 

(1) [1901] 1 K. B. 613, 
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1501. per: annum, and he was simply appointed a director, 
nothing more being said. I am not at all sure that the true 
view of clause 4 of the agreement is not that the company 


aremuneration of 1501. a year. If that is the case his claim 
is for damages for breach: of agreement, which is a claim 
which was not made before the county court judge, and is 
not open to us to consider. His claim, if any, is either that, 
or he must say: ‘‘ There is an agreement ; you have appointed 
me at 150]. per annum, and there is an implied term in that 
agreement, that if you terminate my position by paying off 
my debentures within the year, I shall have a proportionate 
part of that 150/. per annum.”’ I am not going to recite the 
law of implied agreement, it has heen done too often in this 
Court. I was relieved that no counsel before us cited The 
Moorcock (1), because we are getting a little tired of The 
Moorcock (1), but as I understand the law, it does not imply 
an agreement because it thinks it was reasonable for the 
parties to make such an agreement, it only does so if it is a 
necessary consequence from the facts proved; so necessary 
that if the parties had been asked, ‘“‘ What are you going to 
do if so and so happens?” they would both have replied, 
‘It was so obvious that we both of us never thought of 
mentioning that.” Now the curious circumstances of this 
directorship, as was stated during the argument, arose 
through an endeavour probably to enable the plaintiff to 
protect his much more important interest, the large sum 
of purchase money which was secured by the debentures. I 
do not feel able to say as a matter of necessary implication 
that there is any implied term that he shall have a part of 
this very small remuneration as compared with the much 
larger sum which is concerned with the debentures. I am 
not at all sure that the parties would have agreed if it had 
been mentioned to them, and I do not see my way to imply 
it. The implication is a matter of fact in each case, and it is 
not determined, in my view, by the decision which has been 
referred to. Therefore, whether the plaintifi’s claim be put 


(1) (1889) 14 P. D. 64, 
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as damages for breach of the agreement, or on an implied 
term in the agreement, it seems to me that on the 
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the Apportionment Act is not open to him. Therefore he 
fails, and the appeal should succeed on the terms stated by 
the Master of the Rolls. 


Youncer L.J. I am of the same opinion. I have before 
me the plaintiff’s plaint in the county court. He claims 
by that document the sum of 61/. 12s. 10d. in respect of 
director’s fees for the 150 days between December 15, 1919, 
and May 14, 1920, at the rate of 150/. per annum. Applying 
these words to the two instruments under one or other or 
both of which the plaintiff might claim, it is uncertain 
whether he is claiming under the agreement or whether he 
is claiming under the articles, or whether he is claiming under 
both. As a matter of fact his claim is wrong whatever be 
the instrument on which it is based. If it is to be justified 
under the agreement, then the remuneration there fixed is 
not remuneration at the rate of anything, but he would be 
entitled if these words were in that document, and there was 
no other objection to his demand, to the sum of 611. 12s. 10d. 
If, on the other hand, he is claiming under the articles 
where the words “at the rate of’ do occur, he might, 
if there were no other objection, be entitled to recover 
something, but it would not be the sum of 61/. 12s. 10d.: 
it would be, if anything, a very much smaller sum, for the 
annual remuneration of 1501. thereby fixed is the remuneration 
of all of the directors, not of one of them only. Accordingly 
it is not on the face of this plaint in the county court, capable 
of being ascertained under which of the instruments in 
question the plaintiff is claiming, nor does it appear how 
it can be justified by a blend of both. It was stated here 
by counsel on each side that in point of fact the claim was. 
intended to be made and justified under the agreement. If so, 
then either it is not open to the plaintiff at all, because the: 
_ plaintiff has not served a full year, or if, notwithstanding that- 
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Act, then the Apportionment Act is neither by inference nor 
by necessary implication referred to in the plaint. Nor 
was that Act, either by inference or necessary implication, 
vouched in the county court subsequently, nor was it referred 
to by counsel before the county court judge ; in fact it was 
never thought of there by any of the parties concerned. 
Accordingly on an appeal to the Divisional Court, the appellant 
still relying on the agreement, it seems to me that no reference 
to the Apportionment Act, either by one side or the other, 
was permissible so as to entitle the plaintiff to maintain 
a claim which, apart from the Apportionment Act, he would 
not be entitled to succeed upon. In the same way that Act 
is not open to either of the parties before us, for it must never 
be forgotten that it is only a limited right of appeal that 
an unsuccessful suitor in the county court is possessed of, and 
if that limited right did not entitle the plaintiff in the Divisional 
Court to refer to the statute which enabled him there to 
succeed, it follows that this appeal against the judgment of 
the Divisional Court must be sustained if the respondent’s case 
is really based on the agreement and only on the agreement. 
But I ought further to add that if the effect of the Apportion- 
ment Act were open to us to consider on this appeal, I desire 
to leave entirely open the question whether on the wording 
of this agreement it would assist the respondent. That 
question, as a result of the views expressed upon it by the 
learned judges in the Divisional Court, may make it necessary 
to discuss on some future occasion whether all that series of 
cases, and many others to the same effect not reported, 
which have decided that where remuneration is payable to 
a director by a lump sum per annum, and not at the 
rate of a lump sum per annum, the Apportionment Act 
has no application to the case, are misconceived. That 
question does not arise now, and speaking for myself I am 
not prepared to express any opinicn at present in favour 
of the view arrived at by the Divisional Court with reference 
to it when I survey all those previous authorities, some of 
them in the Court of Appeal. 

In the argument, however, before us the case of the 
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respondent was placed, not only upon the agreement, ag it 
stands, but also upon what was called an implied term therein, 
deducible from the fact that the respondent was the vendor 
to the company who had received debentures in part pay- 
ment of his purchase price and who was entitled by stipulation 
made by himself to a directorship carrying with it a certain 
remuneration. Accordingly it was said you ought to imply 
in the written agreement a term to the effect that if, for 
any reason, the respondent’s directorship ceased to exist 
during any broken period of a year the respondent was to 
be entitled to remuneration in respect of that period, because 
it could not be supposed that these parties agreeing as they 
did at the time when they did, would have omitted such a 
provision had the matter been called to their attention. I 
hope I have stated the contention fairly, but if I may be 
allowed respectfully to say so, I entirely agree with what 
Serutton L.J. has just said as to the implication of such a 
term in an agreement like this. If I were asked myself to 
say whether, either judicially or otherwise, I thought that 
any such agreement ought to be implied into this agreement 
my answer would be No, and for a reason already indicated 
by the Lord Justice. The implication I should draw from 
this agreement is that the respondent’s directorship was no 
more than a further security for himself as a debenture holder 
during the time that he held the debentures or some of them 
to be issued to him under the agreement. If, contrary pro- 
bably to his most sanguine expectation, it did happen that 
these debentures were paid off by the company before they 
became due, I should surmise that his feeling would then be 
one not of regret that he had lost the directorship, but of 
satisfaction that he had been paid his purchase money in 
cash before it was really due. Accordingly, if one were 
at liberty to speculate (and much more than speculation is 
required to justify the implication of further terms in a 
written agreement like this), but if one were at liberty to 
speculate, whether the parties did intend this implied term 
to be included in the bargain between them, my speculation 
would be that they did not, and that accordingly, if the 
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respondent’s case on the agreement depends on the implica- 
tion of such a term, it necessarily fails. But then it is further 
said that there are further terms capable of being implied. 
The further implications are, it is said, of this kind. To 
arrive at them you are entitled, so it is contended, to go to the 
articles, and if you do you will find, it is said, various pro- 
visions with regard to directorships, amongst others, a pro- 
vision as to remuneration in a sum payable at the rate of so 
much ; and accordingly it is said by reference to the articles 
you are able to arrive at a conclusion in favour of the 
respondent, which depends neither on the Apportionment 
Act nor on the implication of the term alluded to. 

This brings me, I hope in a very few words, to deal with 
an aspect of the case which I should not, but for this argu- 
ment, have thought it necessary to discuss—namely, what is 
the legal position of these parties both under the agreement 
and under the articles in the events which have happened. 

Now, if you look at the agreement, which was an agreement. 
made before the incorporation of the company, you will find, 
first of all, that there is a recital to the effect that the vendor, 
that is the present respondent, Captain John Yule Elliott, 
the purchaser, and Acton George Phillips, are to be the first 
directors of the company. Then you will find in clause 4 
this : [His Lordship read the clause, and continued :] Now to 
my mind it is plain from the above recital and that clause 
that it was not intended that the rights and duties of the 
vendor, as director, should be found within the four corners 
of the agreement. It was plainly contemplated that he 
was going to be appointed with the two named persons one 
of the first directors by the articles of the intended company 
with his duties and responsibilities and rights and privileges. 
as such there prescribed. If the agreement is alone to be 
looked at, the respondent would be entitled to be appointed. 
a director indefinitely, and he would be entitled to be appointed 
a director at 1501. a year, again indefinitely, whether with 
or without qualification, there being no provision there as 
to his ceasing to hold office, from any want of qualification. 
That would appear to be his position under the agreement, 
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and, as the Lord Justice has pointed out, that is its true 
meaning. The articles of association, which have become 
the articles of this company, do not give effect to it: in 
many respects they fail to provide for the rights of the 
respondent, if these be his rights. And subject to the point 
I have already made that the respondent’s directorship under 
the agreement was not contemplated as being held by him 
after his debentures had been paid off, I think they were his 
rights under the agreement, and I think that when the com- 
pany adopted that agreement without any further agreement 
from him he was entitled to say to them: ‘You shall by 
your articles appoint me to be a director and give me the 
rights which under and by virtue of this agreement any 
proper Court of construction would say I am entitled to.” 
That, I think, was his position. But what happened? The 
company was incorporated with a set of articles which begin 
by making it the first purpose of the company to adopt this 
agreement and carry it out with such modification, if any, 
as may be thought fit, and go on to direct the directors to 
enter into an agreement for that purpose. Then they provide 
for the qualification, election and remuneration of directors. 
They do not appoint the respondent as a first director. The 
only power there is under the articles to appoint him a director 
at all is under art. 77, under which the first directors have 
power to appoint additional directors. Nor have the directors 
power to appoint him a director without qualification. Nor 
did their resolution of appointment purport to do so. That 
resolution provides that the respondent’s qualification shall 
be 1000 debentures. I think myself that that isa mistake, 
but I do not think it is a mistake of inadvertence or a wrong 
figure. I think that the person responsible for this insertion 
of this qualification misread art. 78, and when he made the 
qualification 1000 debentures he had failed to observe that 
the proper qualification was debentures of 2000/. in value, 
and that the figure 1000 in the article had no reference to 
debentures at all. But still there is that qualification required 
of the respondent. Then you come to art. 80, and you find 
the remuneration is fixed for all, not for the respondent or 
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for one, of the directors at the rate of 150/. per annum, and 
that that remuneration in default of agreement is to be 
divided equally amongst the directors. Now in all these 
respects it may be said by the respondent that these articles 
and his appointment under them have not been a compliance 
by the company with his.rights under the agreement. Let 
it be so, but what then? The respondent has accepted 
office under these articles. He has been appointed under 
and by virtue of them. He has served as a director under 
that appointment without complaint of any sort or kind by 
himself or any one else. It appears to me therefore that 
the result is, as between the respondent and the company, 
that he has accepted, and cannot be heard to say that he 
has not accepted, the rights conferred upon him or reserved 
for him as a director by these articles. He has no other rights 
in the matter. Accordingly, in my view, having regard to 
what has happened, any right which the respondent has in 
respect of remuneration is a right to such remuneraiis> 
as he was entitled to under this art. 80 and no more. Now 
the curious part of this case is that it did not suit either party 
to put forward that view. It did not suit the respondent, 
because it cuts him down to a very small sum, and to no 
sum at all until the end of the year after the directors have 
agreed or have failed to agree as to the principle of division. 
It did not suit the company, because it introduces into the 
basis of remuneration the words ‘at the rate of.” So both 
parties, by a curious perversity, have adhered to a view of 
the rights of the matter which does not appear to me to be 
in accordance with the fact. What then is the respondent’s 
position, relegating him, as I think he ought to be relegated, 
entirely to his position under the articles? I think he is 
entitled to be remunerated at the rate of 150]. a year, sharing 
that sum with the three other directors, but I think also that 
under the article, just as under the agreement, he was entitled 
to nothing till the end of the year of his disqualification 
for the reason I have given. So that although in my view the 
respondent might in a properly constituted proceeding at a 
proper time have been in a position to recover under the 
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articles quite a trivial sum for his services for the broken ©. A. 
year, he was not entitled to recover even that trivial sum 1921 
when he brought his claim in the-county court. Nor did Monuanrry 
he attempt to claim that sum. His claim was under the eee 


agreement and, to my mind, any claim of his under the agree- GaRracz 
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this appeal ought to be allowed. gery 
Appeal allowed. 
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BERKSHIRE COUNTY COUNCIL v. READING 1921 
BOROUGH COUNCIL. April 14, 


Local Government—Mental Defective—Residence—Certified Institution—Main- 
tenance by local Authority—Liability—Constructive or actual Residence— 
Mental Deficiency Act, 1913 (3 & 4 Geo. 5, c. 28), ss. 43, 44, 69. 


By the Mental Deficiency Act, 1913, a judicial authority under 
the Act has power to make an order declaring a person to be a mental 
defective and ordering him to be sent to an institution. Such institu- 
tions, may be certified by the Board of Control appointed under the 
Act. 

By s. 43, sub-s. 1, where a person is ordered to be sent to a “ certified 
institution,” the local authority responsible for providing accommodation 
for that person is the council of the county or county borough in which 
he resided (to be specified in the order). 

By s. 44, sub-s. 3, where a council are aggrieved by a decision as to 
the place of residence of any person, they may appeal to petty sessions 
for an order transferring liability to another council; and (sub-s. 4) 
‘‘in the case of doubt as to where a person resides the expression ‘place: 
of residence’ in this section shall be construed as the county or county 
borough (as the case may be) in which the person would, if he were 
a pauper, be deemed to have acquired a settlement within the meaning 
of the law relating to the relief of the poor.” 

By s. 69: ‘‘The time during which a defective is detained in an 
institution ur resides in an approved home under this Act shall for all 
purposes be excluded in the computation of time mentioned in section 
one of the Poor Removal Act, 1846, as amended by any subsequent 
enactment” :— 

Held, that the words “‘ reside” and “‘ place of residence ” in the above 


sections mean physical residence, that is, the place where the person 
(Ge 
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in question eats, drinks, and sleeps; and that unless and until a doubt 
arises as to such residence, no question of Poor Law settlement has to 
be considered. The word “ resides” in s. 69 is used in the same sense 
as in s. 44, and a person living in a certified institution “ resides ” there 
within the meaning of those sections. 

Per Salter J. In determining the residence of mentally defective 
persons for the purposes of the Act, either volition is not essential to 
“residing,” or mentally deféctive persons are capable of such volition 


as is essential. 


CasE stated by justices for the county of Berkshire. 

At a court of summary jurisdiction sitting at Abingdon, in 
the county of Berkshire, on November 5, 1920, an order was 
made under the Mental Deficiency Act, 1913 (1), transferrin g 
the liability in respect of Daisy Haddon, a “ defective ”’ 


(1) The Mental Deficiency Act, 
1913 (3 & 4 Geo. 5, c. 28), provides as 
follows :— 

Sect. 30: “The local authority 
are hereby empowered, and it shall 
be their duty, subject to the pro- 
visions of this Act and to regulations 
made by the Secretary of State— 

““(a) to ascertain what persons 

within their area are defec- 
tives subject to be dealt with 
under this Act otherwise 
than under paragraph (a) of 
sub-section one of section 
two of this Act”; 

Sect. 43, sub-s. 1: ‘Where a 
person is ordered to be sent to a 
certified institution or to be placed 
under guardianship, the local au- 
thority responsible for providing 
accommodation for that person or 
making provision for his guardian- 
ship, as the case may be, shall be 
the council of the county or county 
borough in which he resided (to 
be specified in the order), and the 
duties of that council shall include, 
in the case of a person ordered to be 
sent to a certified institution, the 
duty to provide for his conveyance 
to, and reception and maintenance 
in, such an institution.” 

Sect. 44, sub-s. 1: ‘‘ Where the 
order is made in respect of a person 


found guilty of an offence, that 
person shall for the purposes of the 
provisions of the last preceding 
section be presumed to have resided 
in the place where the offence was 
or was alleged to have been com- 
mitted, unless it is proved that he 
resided in some other place : 

‘** Provided that, where the order 
is made by a court of assize or quarter 
sessions, the court shall remit to a 
court of summary jurisdiction for 
the place where the person is com- 
mitted for trial the determination 
of his place of residence.” 

Sub-s. 2: ‘‘ Where the order is 
made by the Secretary of State, 
then :— 

““(a) if the order is in respect of 
a person in a prison, inebriate 
reformatory, criminal lunatic 
asylum, or place of detention, 
that person shall, for the 
purposes of the provisions 
of the last foregoing section, 
be presumed to have resided 
in the place where the offence 
was or was alleged to have 
been committed, unless it is 
proved that he resided in 
some other place; 

If the order is in respect of a 
person in a reformatory or 
industrial school, that person 
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within the meaning of that Act, from the respondents, the 
Borough Council of Reading, to the appellants, the County 
Council of Berkshire. This order reversed an order of the 
judicial authority under the Mental Deficiency Act, 1913, 
determining that the respondents were the local authority 
responsible to provide accommodation for her, and ordering 
them to pay to the appellants any expenses incurred in respect 
of her. 

Daisy Haddon was born on April 18, 1889, at Reading 
within the respondent’s area; she was the illegitimate 
daughter of Margaret Haddon, a single woman, who was then 
in service at Marylebone within the area of the London 
County Council, but went to Reading to be confined, after- 
wards returning to Marylebone. From the date of her birth 
until November, 1907, Daisy Haddon resided in Reading 


person in question, and an appeal 
shall lie from the decision of the 
court to a court of quarter sessions ; 
but nothing in this provision shall 
affect the liability of the first- 
mentioned council under the original 
order until an order made trans- 
ferring the liability to another 
council comes into force.” 

Sub-s. 4: “In the case of doubt 


shall, for the purposes of the 
provisions of the last fore- 
going section, be deemed to 
have resided in the place (if 
any) determined to have 
been his place of residence 
for the purposes of his com- 
mittal to the reformatory 
or industrial school.” 
Sub-s. 3: ‘‘ Where a council are 


aggrieved by a decision as to the 
place of residence of any person, 
they may, within three months 
after the making of the order, 
apply to a petty sessional court 
acting in and for such place 
as may be prescribed, and that 
court, on proof to its satisfaction 
that the person in respect of whom 
the order was made was resident 
in the area of some other council, 
and after giving such other council 
an opportunity of being heard, 
may transfer the liability to that 
other council, and may order that 
other council to repay the first- 
mentioned council any expenses 
incurred by them in respect of the 


as to where a person resides the 
expression ‘place of residence’ 
in this section shall be construed 
as the county or county borough (as 
the case may be) in which the person 
would, if he were a pauper, be deemed 
to have acquired a settlement within 
the meaning of the law relating to 
the relief of the poor.” 

Sub-s. 5: Sims 

Sect. 69: ‘“‘ The time during which 
a defective is detained in an institu- 
tion or resides in an approved home 
under this Act shall for all purposes 
be excluded in the computation of 
time mentioned in section one of the 
Poor Removal Act, 1846, as amended 
by any subsequent enactment ” 
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and for some time her mother paid five shillings per week 
for her maintenance there as a paying guest. In 1907, on 
the application of her mother she was placed at the Cumnor 
Rise Home, Berkshire, which belonged to the Oxford branch 
of the National Association for Welfare of the Feebleminded. 
Her mother paid the association six shillings per week towards 
her maintenance there until September, 1914, after which 
date the payments became irregular, and in 1917 ceased 
altogether. 

The Cumnor Rise Home was founded by means of voluntary 
donations, and the working expenses of the home were pro- 
vided from the voluntary subscriptions and donations of 
members and their friends as well as of the relatives of 
inmates. The objects of the home were to provide a 
permanent home for feebleminded girls, and no girl was 
accepted for admission unless her parents or friends promised 
to contribute towards the expenses of her maintenance. 

After the passing of the Mental Deficiency Act, 1913, in 
May, 1913, the Cumnor Rise Home became a “certified 
Institution’’ within the Act under the supervision of the Board 
of Control, and was then known as the ‘“‘ Cumnor Rise Institu- 
tion for the Mentally Defective.” The staff consisted of 
a lady superintendent and matrons, who looked after the 
industries, the laundry, the house, and the kitchen. None 
of the staff had any nursing qualifications, and no hospital 
treatment was provided. In case of emergency a doctor 
was called in, and, since the certification of the home in 1914, 
his visits were chiefly for the purpose of examining cases 
on admission, or certifying cases for continued detention. 
The inmates of the home were trained in kitchen, laundry, 
and needlework, in the hope of an improvement in their 
condition, but such improvement had only taken place in 
one or two instances. Haddon could have voluntarily left 
the home at any time until June, 1920, when she was dealt 
with as a defective within the Mental Deficiency Act, 1913; 
but she would not in practice have been allowed to leave, 
except with the approval of the committee or of her parent. 

A petition dated June 18, 1920, was presented by an 
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inspector of the Board of Control appointed under the Mental 
Deficiency Act, 1913, before a judicial authority under that 
Act, and on June 30, 1920, the judicial authority ordered 
Haddon to be detained in the home as a mentally defective 
person, and determined that the respondents were the local 
authority responsible for providing accommodation for her 
as being the council of the county borough where she resided, 
and ordered the respondents to pay to the appellants any 
expenses incurred in respect of her. 

On behalf of the appellants it was contended before the 
magistrates :— 

1. That the terms “resided,” “‘ place of residence,” and 
“was resident ” in ss. 43 and 44 had the same meaning. 

2. That something more than sleeping in a district was 
necessary to cast the liability of providing and paying for 
the maintenance of the defective on the appellants. 

3. That the scheme of the Act showed that residence must 
be of such a kind as either did or would ultimately lead to a 
status of irremovability or settlement within the Poor Law 
Statutes. 

4, That the Act differentiated between defectives physically 
within the area and those residing within the area. 

5. That Haddon had not “resided’”’ in the county of 
Berks. 

6. That she was incapable of acquiring a Poor Law settle- 
ment there. 

7. That she had not in fact obtained a settlement or status 
of irremovability there. 

8. That the conditions under which she was an inmate 
of Cumnor Rise Home were such as to preclude her from 
obtaining a settlement or status of irremovability. 

9. That the Cumnor Rise Home came within the meaning 
of “Hospital” prior to the Mental Deficiency Act, 1913, 
and that s. 69 of the Act specially excepted such institutions 
since the Act in connection with Poor Law irremovability. 

10. That the presumption of place of birth as the place of 
settlement applied. 

The attention of the justices was directed to the following 


79) 


1921 


BERKSHIRE 


County 
CouNocIL 
v. 
READING 
BorouGcH 
CouNcIL. 


792 


1921 


BERKSHIRE 


County 
CouncIL 
v. 
READING 
BoroucH 
CouUNCIL. 


KING’S BENCH DIVISION. [1921] 


cases: Fulham Union v. Isle of Thanet Union (1); Fulham 
Parish v. Woolwich Union (2); Kent County Council v. London 
County Council (3) ; Stoke-on-Trent Borough Council v. Cheshire 
County Council (4); Ormskirk Union v. Chorlton Union (5) ; 
Ormskirk Union v. Lancaster Union (6); Yorkshire W. 
Riding County Council v. Colne Corporation. (7) 

On behalf of the respondents it was contended that upon the 
facts proved, Haddon resided within the county of Berks 
for the purposes of the Mental Deficiency Act, 1913, and that, 
while she had in fact acquired a status of irremovability 
and also a settlement by her residence at Cumnor Rise, there 
was ‘“‘ no case of doubt ” within the meaning of s. 44, sub-s. 4, 
of that Act, and that that sub-section had no application to 
the case. 

The justices being of opinion that there was no case of 
doubt, and that Haddon resided in the county of Berks, 
made an order transferring the liability to the appellants. 

The question for the opinion of the Court was whether the 
justices on these facts came to a correct determination in 
point of law, and if not what should be done under the 
circumstances. 


Earengey for the appellants. The defective never “ resided ”’ 
at the institution within the meaning of the Act. She was 
detained there as a defective and was incapable of volition. 
_By s. 69 of the Act of 1913 the time so spent is to be excluded 
in computing time under the Poor Removal Act, 1846. 
The duties of local authorities towards persons “ within ”’ 
their area under s. 30 (a) of the Act are distinct from their 
duty towards persons “residing” in their area. They are 
only liable for supervision of the former, but for the main- 
tenance of the latter. The defective here was only within 
their area. 

Secondly, this Act was passed to amend the Lunacy Acts 


(1) (1881) 7 Q. B. D. 539. (5) [1903] 1 K. B. 19; [1903] 
(2) [1907] A. C. 255. 2 K. B. 498, 
(3) (1915) 84 L. J. (K. B.) 1781. (6) [1912] W. N. 264. 


(4) [1915] 3 K. B. 699. (7) (1917) 82 J. P. 14. 
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and the place of settlement under the Poor Law is therefore 
material. In Reg. v. Whitby Union (1) volition was held 
essential in order to acquire a new residence. Here the 
defective had no choice, her place of settlement was her 
place of residence, that is, her birth-place. There is at all 
events an element of doubt sufficient to justify the finding 
of the judicial authority, and to bring the case within s. 44, 
sub-s. 4. 

Thirdly, this institution was a “hospital” and the girl’s 
residence was not affected by her stay there. The term 
“hospital” is not confined to an institution where there is a 
resident staff of doctors and nurses. 

Herbert Davey for the respondents. ‘‘ Physical” residence 
is intended by the word “resided ’”’ in ss. 43 and 44 of the 
Mental Deficiency Act, 1913. ‘‘ Constructive ’’ residence 
cannot be considered: Stoke-on-Trent Borough Council v. 
Cheshire County Council. (2) That case was decided under 
s. 74, sub-s. 7, of the Children Act, 1908, which is practically 
identical with s. 44, sub-s. 3, of the present Act. This decision 
was followed in Leicester Corporation v. Stoke-on-Trent 
Corporation (3), where a boy who had been sent to Leicester 
in charge of a probation officer was held to “ reside” there. 
So “volition ”’ is not really essential, although there is no 
evidence that residence in the home was not voluntary on 
Haddon’s part. A person need not be in possession of full 
mental faculties in order to acquire a Poor Law settlement : 
Ormskirk Union v. Lancaster Union. (4) 

The matter is to be decided upon the words of the Act, 
and not by reference to Poor Law principles, which are not 
to be considered unless and until a doubt arises: s. 44, 
sub-s. 4. Here, as in Kent County Council v. London County 
Council (5), there is no element of doubt. [He referred also 
to Fulham Parish v. Woolwich Union (6) and Fulham Union 
v. Isle of Thanet Union. (7) 


(1) (1870) L. R. 5 Q. B. 325. (4) [1912] W. N. 264. 
(2) [1915] 3 K. B. 699. (5) [1915] Current Digest 338; 84 
(3) [1919] Current Digest 207; LL. J. (K. B.) 1781. 

- 98 L. J. (K. B.) 836. (6) [1907] A. C. 255. 


(7) 7Q. B. D. 539. 
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Earengey in reply. Kent County Council v. London County 


Burxsnire Council (1) is distinguishable. There the defective was 


CountTY 
CouNcIL 
uv. 
READING 
BoroucH 
CouUNCcIL. 


residing in London for two years of her own free will; there 
was no element of doubt in the matter. Here the committee 
would not have let her go without her parents’ consent. 


Daring J. I think this is a case of very great difficulty, 
and knowing what is the view of Avory J. and of Salter J., 
I shall say no more than that I do not differ from the judgment 
which they will pronounce. This is a case in which, with 
leave, an appeal will lie, and I think that the appellant here, 
against whom the decision will be, should have leave to 
appeal if he asks for it. 


Avory J. This is a case stated by justices, arising from an 
appeal which was made to the petty sessions, under s. 44, 
sub-s. 3, of the Mental Deficiency Act of 1913. On that 
appeal, the County Council of the county of Berks alleged 
that they were aggrieved by a decision as to the place of 
residence of a person who had been certified to be a mental 
defective, within the meaning of this Act. That order 
certifying the person to be a mental defective had been made 
by the judicial authority under ss. 4 and 5 of the Mental 
Deficiency Act of 1913, and s. 43, sub-s. 1, provides that 
when such an order is made, ordering a person to be sent to 
a certified institution, the local authority responsible for 
providing accommodation for that person shail be the council 
of the county or county borough in which he or she resided, 
to be specified in the order. I can entertain no doubt that 
those words mean that the order must specify the place where 
the defective resided at the time when the order was made. 
In this case, the judicial authority decided that the respond- 
ents here—namely, the council of the county borough of 
Reading, were responsible, that being the place where the 
judicial authority said that she resided; and an order was 
made upon the council of the county borough of Reading 
to pay the necessary expenses. Thereupon this appeal 


(1) [1915] Current Digest, 338; 84 L. J. (K. B.) 1781. 
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was made, as I have said, under s. 44, sub-s. 3, to the Petty 
Sessions, and the Court determined that there was no case 


of doubt within the meaning of. sub-s. 4 of that section, 


and that Daisy Haddon (the mental defective) resided in 
the county of Berks, and they accordingly made an order 
transferring the liability to the appellants, who are the County 
Council of the county of Berks. The question for the 
opinion of the Court is, whether the justices were right in 
coming to the conclusion that this was not a case of doubt 
as to where a person resides within the meaning of sub-s. 4. 
In my opinion, they were right in coming to that conclusion. 
Sect. 44, sub-s. 1, provides for the case of a person found 
guilty of an offence, which does not apply here. Sub-s. 2 
applies to the case where an order is made by a Secretary of 
State; that does not apply here. Sub-s. 3 provides for an 
appeal by a council who are aggrieved bv a decision as to the 
place of residence of any person, and at first sight that might 
appear to be limited to the cases already provided for in 
sub-ss. 1 and 2; but this Court has decided quite recently (1) 
that sub-s. 3 applies generally to any case of an order which 
is made under s. 43, sub-s. 1, and, having so decided, I am of 
opinion that sub-s. 4 also applies in any case where such 
an order has been made under s. 43, sub-s. 1. Sub-s. 4 is 
in these terms: “In the case of doubt as to where a person 
resides the expression ‘place of residence’ in this section 
shall be construed as the County or County Borough (as 
the case may be) in which the person would, if he were a 
pauper, be deemed to have acquired a settlement within the 
meaning of the law relating to the relief of the poor.” It 
appears to me that until and unless a doubt arises as to 
where a person resides, no question of Poor Law settlement 
has to be considered at all. It is only to be considered where 
there is a doubt as to where the person in question resides in 
the ordinary sense of the term, without any technical meaning 
attached to the word such as is to be found in decisions 
relating to Poor Law settlements; and in my opinion that 


(1) Reg. v. Wyatt and Others. Decided by a Divisional Court on 
Ex parte London Council. Unreported. February 28, 1921. 
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word must be construed in the same way in which it has been 
already construed by this Court under the Children Act of 
1908, s. 74, sub-ss. 1 to 7. Two cases have been argued 
before this Court, arising under those sections, which provide 
that where a youthful offender is ordered to be sent to a 
certified reformatory school it shall be the duty of the council 
of the county or county borough in which he resides, to be 
specified in the order, to provide for his reception and 
maintenance ; these words are almost identical with the words 
of s. 43, sub-s. 1, of the Mental Deficiency Act of 1913. Then 
sub-s. 3 of the Children Act provides that for the purposes of 
the foregoing provisions of this section, a youthful offender 
shall be presumed to reside in the place where the offence 
was committed, unless it was proved that he resided in some 
other place. Those words again are identical with the 
words of s. 44, sub-s. 1, of the Mental Deficiency Act of 1913. 
Sub-s. 7 of the Children Act provides that where a local 
authority are aggrieved by the decision of a Court as to the 
place of residence, they may apply to a Petty Sessional Court ; 
and that Court on proof to its satisfaction that the offender 
was resident in the area of another local authority, may 
transfer the liability. Those words again are almost identical, 
in effect they are identical, with the provisions of sub-s. 3 
of s. 44 of the Mental Deficiency Act. I can see no reason 
for giving any different interpretation or meaning to the 
word “resides ”’ in the Mental Deficiency Act to that same 
word in the Children Act of 1908. In Stoke-on-Trent Borough 
Council v. Cheshire County Council (1), it was held by Lord 
Reading C.J. that the word ‘“ resides” in that statute 
means the place where the youthful offender has his bed, 
and where he dwells. Ridley J. says: “The place of 
residence of a person is the place where he eats, drinks and 
sleeps” and that definition is to be found in the case of 
Rex v. Inhabitants of North Curry (2), an ancient authority 
which has been recognized for many years, where Bayley J. 
said: “What is the meaning of the word ‘ resides’ ?_ I take 
it that that word, where there is nothing to show it is used 


(1) [1915] 3 K. B. 699, 706. (2) (1825) 4 B. & C. 953, 959. 
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in a more extensive sense, denotes the place where an individual 
eats, drinks and sleeps, or where his family or his servants 
eat, drink and sleep.” Ridley J goes on: ‘That is the 
generally accepted meaning of the word.” That decision 
was followed in Leicester Corporation v. Stoke-on-Trent Cor- 
poration (1), where the Court was constituted as it is to-day. 
In that case it was held that the youthful offender under the 
Children Act of 1908 had been properly found by the justices 
to be resident in Leicester, the place to which he had been 
sent by order of a Court of Justice, and where he was, in 
fact, living—that is to say, eating, drinking and sleeping, 
under the supervision of a probation officer. I adopt the 
view which was expressed in those cases as to the meaning 
of the word “ resides,”’ and I think it ought to be applied to 
this statute, and if it is so applied then there can be no doubt 
that this woman, in fact, resided physically in this institution, 
which is in the county of Berkshire. A considerable argu- 
ment has been addressed to us to the effect that she did not 
reside in this institution at all, because it was not of her own 
volition that she remained there. That question might 
be very important if we had to consider whether she had 
acquired a settlement for Poor Law purposes by her residence 
in this institution. But, as I have already said, no question 
arises as to her Poor Law settlement, or whether this residence 
would have conferred a settlement upon her, under this statute, 
except in cases where there is a doubt as to“the place where 
she resides. In my opinion it cannot be contended that the 
kind of doubt which is contemplated there is a doubt which 
might arise when you are considering a Poor Law settlement. 
It is only when a case of doubt arises in considering the 
physical residence of a person, not the technical residence 
which will constitute the Poor Law settlement, that you are 
to have recourse to the law relating to the settlement of the 
poor. I think that view is to some extent,"at‘all events, 
borne out by the provisions of s. 69 of the same statute, which 
says that the time during which a defective is detained in an 
institution or resides in an approved home under, this Act. 


(1) [1919] Current Digest 207; 88 L. J. (K. B.) 836. 
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shall, for all purposes, be excluded in the computation of time 
mentioned in s. 1 of the Poor Removal Act, 1846, which is 
the section relating to irremovability. I cannot doubt that 
the word “resides ” is used in the same sense in s. 69 as it is 
used in s. 44, and if it is used in the same sense, then it 
contemplates that a person who is living in such an institution 
as this does reside there. I come to theconclusion, therefore, 
that this defective woman was residing, within the meaning 
of this statute, at the institution within the county of 
Berkshire, and that therefore the decision of the justices was 
right and that this appeal ought to be dismissed. 


SaLTER J. I am of the same opinion. On June 30, 1920, 
which is the material date, Daisy Haddon was a woman 
about thirty-one years of age, and she had, in fact, lived in 
Cumnor Rise Home since she was about eighteen, a period 
of some thirteen years. During the whole of that time she 
had had a legal right to leave this institution at any time, 
and there was no evidence that she had ever attempted to 
do so, or expressed any wish to do so. Upon those facts 
I think that Daisy Haddon resided in this home at the material 
date, and that it was not a case of any doubt as to where she 
resided; and if so Petty Sessions were right. I think that 
Mr. Earengey’s argument amounted to this : he admitted that 
this woman resided at this home in the ordinary sense of 
the word, that she slept and ate and lived there, and had 
done so for many years; and that it was, in fact, her home 
and her only home; but he contended that that was not 
residence within the meaning of the Mental Deficiency Act, 
1913, on two grounds. He said that “ volition ” is necessary 
for residence under the Act, and he said first that this woman 
was incapable of volition and next that in any case she had, 
in fact, been imprisoned and detained in this place. As to 
the second point, I see no evidence at all that her residence 
in the home during those thirteen years had not been entirely 
voluntary. As to the point that volition is necessary to 
residence under the Act, and that a mentally defective person 
is incapable of volition, it may well be that questions of 
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difficulty and importance might arise whether, and how 
far, volition is necessary for residence ; but it is, to my 
mind, clear that defectives are capable of residing within the 
meaning of this Act, and it therefore follows either that 
volition is not essential to residing under this Act, or that 
persons mentally defective are capable of such volition as is 
essential to such residing. 
Appeal dismissed. 


Solicitors for appellants: Rawle, Johnstone & Oo., for 
J. T. Morland, Clerk to Berkshire County Council. 
Solicitors for respondents: Sharpe, Pritchard & Co., for 


C. 8. Johnson, Town Clerk, Reading. 
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PHILLIPS v. BARNETT. 


Emergency Legislation—Dwelling Houses—Conversion of Several into one 
Building—Standard Rent—Increase of Rent, &c. (Restrictions), Act, 1920 
(10 & 11 Geo. 5, c. 17), s. 1; 8. 12, sub-s. 1 (a), sub-s. 6, and sub-s. 9. 


Sect. 2, sub-s. 5, of the Increase of Rent, &c., Act, 1915 (re-enacted 
in s. 12, sub-s. 6, of the Increase of Rent, &c., Act, 1920), which pro- 
vided that ‘“ Where this Act has become applicable to any dwelling- 
house... . it shall continue to apply thereto whether or not the dwelling- 
house continues to be a dwelling-house to which this Act applies,” did 
not mean that the Act should continue to apply even though the house 
had been subjected to such structural alterations that it had ceased 
to be the same house. 

In 1918 the owner of three adjoining houses to which the Increase of 
Rent, &c., Act, 1915, applied joined them together and converted them 
into a factory. For that purpose the houses were gutted, the staircases 
being removed and a new staircase built in a new position; but the 
main walls and roof were left untouched and the party walls were only 
altered to the extent of having doorways cut through them on each 
floor to allow of internal communication between the houses. On 
completion of the alterations the owner in July, 1920, leased the factory 
to a tenant at a rent considerably in excess of the aggregate rents at 
which the three houses were let in August, 1914. The tenant claimed 
under s. 1 of the Increase of Rent, &c., Act, 1920, that the amount 
of that excess was irrecoverable. 

Held, that, the structural alterations being such that the factory was 
a different thing from the three houses of which it was composed, the 
protection against increase of rent which each of those houses had 
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individually enjoyed before the conversion was lost upon the conversion 
taking place ; that as the factory was first let as one building in July, 
1920, the standard rent was the rent reserved by the lease then made; 
that there was no earlier standard rent of which the reserved rent could 
be said to be an increase, and the statute consequently did not apply. 


AppEAL from Clerkenwell County Court. 

The defendant, Mrs. Barnett, was on August 3, 1914, the 
owner of three adjoining houses, Nos. 26, 28, and 30 Shep- 
perton Road, in the parish of Islington. The houses were 
then dwelling houses with shops on the ground floor. They 
were respectively let at rents of 42/., 521. and 52/. per annum, 
and were of the respective rateable values of 35/., 34. and 341., 
the blank wall of one of the houses being separately let at a 
rent of 10/. and rated at 8/. In 1918 the houses had become 
vacant and the defendant, being in possession, threw the three 
houses together and converted them into one business building 
or factory. For that purpose she made openings in the two 
party walls on all floors; removed the three staircases and 
put up in lieu one new staircase in a new position ; removed 
the old floors and made new ones, the ground floor being at 
a different level from the old; removed the back additions 
containing sculleries and lavatories at the rear of the three 
houses ; built a new back addition containing basement and 
ground floor rooms on new foundations at the rear of two of 
the houses so as to enlarge the ground floor and basement 
accommodation. Where the party walls had been cut away 
new piers on new foundations were put in to strengthen the 
walls; several new lavatories were constructed, making 
ten in all. By these alterations the cubic capacity of the 
building was increased by more than one-third of the cubic 
capacity of the three houses as they were before. Beyond 
these alterations and addition the structure of the three 
houses was not altered, and particularly the old foundations, 
the front and end wall, the back wall (except where the new 
addition joined the old building), and the roof, doorways and 
windows remained as before. These alterations were made 
at a cost of 20627. On their completion in 1920 the defendant 
by an indenture of lease dated July 8, 1920, let the premises 
to the plaintiffs, who carried on the business of ostrich feather 
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manufacturers, for a term of twenty-one years from June 24, 
1920, at the annual rent of 700J. The parcels were described 
in the lease as “ All those pieces of ground situate in and 
on the north-east side of Shepperton Road together with 
the messuages or tenements, shops and buildings erected 
thereon known as Nos. 26, 28 and 30 Shepperton Road 
aforesaid.” The plaintiffs on the execution of the lease 
paid half a year’s rent, 350/., in advance, and shortly after- 
wards brought this action in the county court under s. 14, 
sub-s. 1, of the Increase of Rent, &c., Act, 1920, to recover 
back so much of it as represented an unpermitted increase 
of the “standard rent.”’ The defendant contended that as 
the premises in their altered form were first let in July, 1920, 
the statute did not apply ; but if it did she claimed to set off 
under s. 2, sub-s. 1 (a), the sum of 123/., representing 6 per 
cent. on the money expended in the alteration. 

The county court judge held that the individual houses 
having been before conversion protected against an increase 
of rent by the Increase of Rent, &c., Act, 1915, as the rateable 
value of no one of them exceeded the limit mentioned in 
that Act, they retained that protection even after the con- 
version, and that the Acts of 1915 and 1920 applied to the 
factory. With regard to the set-off he held that the 
defendant was not entitled to it as she had not served upon 
the plaintiffs a notice in the form in Sch. I. of the Act, 
as required by s. 3, sub-s. 2; he held the service of such a 
notice to be imperative, even though the premises being at 
the time unlet there was no tenant on whom the notice could 
be served. He accordingly gave judgment for the plaintiffs 
for 2721. ; 

The defendant appealed. 


Hon. S. O. Henn Collins for the defendant. The Increase 
of Rent, &c., Act, 1920, does not apply. In the first place 
the rent of the factory has not been increased within the 
meaning of s. 1, for it was never let until it was let to the 
plaintiffs. The three houses before they were converted 
had never been the subject of one demise at one entire 
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rent. So that there was no earlier standard rent with which 
the rent reserved in the plaintiff’s lease could be compared. 
By s. 12, sub-s. 1 (@): “The expression ‘standard rent’ 
means... . in the case of a dwelling-house ” (which term by 
s. 13 now includes business premises) “ which was first let 
after the said third day of August, 1914, the rent at which 
it was first let.”” Therefore the rent reserved in the plaintiffs’ 
lease is itself the standard rent. Secondly the alteration of 
the internal structure of the houses was so substantial as to 
amount to the “erection” of new premises, and s. 12, 
sub-s. 9, provides that “ This Act shall not apply to a dwelling 
house (or business premises) erected after or in course of 
erection on April 2, 1919.” Therefore on that ground also 
the Act has no application to this case. It is true that the 
county court judge found that the factory was not a “new 
building.” But he apparently had in his mind the London 
Building Act. It is one question what is a new building 
under that Act, and quite another what is an erection of 
new premises within the Act of 1920. In any case the 
judge was wrong in holding that the 6 per cent. claimed 
on the expenditure could not be allowed. Sect. 3, sub-s. 2, 
in requiring the landlord to serve a notice of an intention 
to increase the rent (on the ground amongst others of 
expenditure on structural alterations) as a condition precedent 
to his right to demand such increase, must have meant that 
he should serve such notice where possible, and not that he 
should lose his right to demand the increase if there was 
no tenant on whom the notice could be served. 

Fod for the plaintiffs. When once a house is protected 
under the Increase of Rent, &c., Acts, against the landlord’s 
attempts to raise the rent it remains always protected; for 
the protection attaches to the house itself not to the tenant : 
King v. York. (1) Asthe Court there said: “‘ The Act applied 
to houses, not to persons. The Act operated in rem, not in 
personam. It stereotyped the rent of a house.” This is 
clear from s. 2, sub-s. 5, of tue Increase of Rent, &c., Act, 
1915 (re-enacted in s. 12, sub-s. 6, of the Act of 1920), which 

(1) [19191 W. N. 59. 
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provides that ‘‘ Where this Act has become applicable to any 
dwelling-house . . . . it shall continue to apply thereto whether 
or not the dwelling-house continues to be a dwelling-house to 
which this Act applies.” That being so the landlord cannot 
evade the provisions of the Act by combining two or more 
protected houses together in one letting, nor even by making 
substantial structural alterations if he leaves the main walls 
and roof standing. Nothing short of pulling down the house 
to its foundations and re-erecting it afresh will bring the case 
within s. 12, sub-s. 9, and thereby exclude the operation of the 
Act. In Woodward v. Samuels (1), a case which arose under 
the Act of 1915, it was held that where a house was converted 
into flats, the individual flats were not distinct things from 
the house out of which they were carved, so as to make it 
possible to say that they were “first let’ ata date subse- 
quent to the conversion. The Court there said: “If a house 
was pulled down and rebuilt since August, 1914, the standard 
rent would be the rent at which the new building was first 
let, but it was otherwise with the conversion of an existing 
building into flats.” Similarly the conversion, as in the 
present case, of several houses into one factory does not 
make the combination a distinct thing from the constituent 
houses, and it consequently cannot be said that this factory 
was first let in July, 1920. Indeed this is an a fortiori case, 
for Woodward v. Samuels (1) was decided as it was notwith- 
standing that the effect of the alteration there was to increase 
the number of dwelling houses, which was one of the very 
things that these Acts were designed to encourage ; whereas 
here the effect of the alteration is exactly the opposite, it 
diminishes the number of dwelling houses. To meet the 
decision in Woodward v. Samuels (1) the law was altered by 
s. 12, sub-s. 9, of the Act of 1920, which provides that the 
Act shall not apply to a dwelling house which since April 2, 
1919, has been converted into two or more separate flats. 
But as the law now stands the two cases of the complete 
pulling down and rebuilding of a house and the conversion 
of a house into flats are the only cases in which the structural 
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alteration of a house once protected can take it out of the 
operation of the Act. 
Henn Collins was not called on to reply. 


Bray J. In this case there were in August, 1914, three 
separate dwelling houses with shops below, which belonged 
to the defendant and were let at rents amounting in the 
aggregate to 156I., inclusive of a sum of 10/., the rent of the 
side wall of one of the houses on which advertisements were 
posted. In 1918 the defendant came into vacant possession 
of these houses, and conceived the idea of turning them into 
a factory. Accordingly she practically gutted the houses 
and took out the staircases and the floors, but left the outside 
walls standing. When the alterations, upon which she had 
spent upwards of 2000/., were completed she let them to the 
plaintiffs at a rent of 700/. The plaintiffs who by the terms 
of the lease were required so to do, paid the first half-year’s rent, 
3501., immediately upon its execution. They subsequently 
brought this action to recover back the amount by which 
the 350]. paid exceeded a half-year’s standard rent of the 
premises. The county court judge gave judgment for the 
plaintiffs for 272/., and the question is whether he was right 
in so doing. I should certainly be astonished if I found that 
the Act really applied to a case of this kind, and should 
require very clear language to convince me that it did. The 
question arises under the Increase of Rent, &c., Act, 1920. 
The earlier Acts applied only to dwelling houses, but the 
operation of the Act of 1920 was extended to business 
premises by s. 13, sub-s. 1, which says: ‘“ This Act shall apply 
to any premises used for business trade or professional pur- 


poses ....as it applies to a dwelling-house.”” Thens. 1 provides 
that “Where the rent of any dwelling-house” or business 
premises ‘to which this Act applies . . . . has been since 
March 25, 1920, or is hereafter, increased, then, if the increased 
rent .... exceeds by more than the amount permitted under 
this Act the standard rent .... the amount of such excess 
shall . . . . be irrecoverable from the tenant,” and if it has 


already been paid by the tenant it may be recovered back 
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from the landlord under s. 14. That obviously refers to an 
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increase of the rent of one and the same building, and in pans 
my opinion the factory as it now exists is not the same syed ec: 


building as was upon the site in August, 1914. Thens. 12, 
sub-s. 1 (a), defines ‘‘ standard rent”’ in the case of a dwelling 
house or business premises first let after August 3, 1914, as 
“the rent at which it was first let.’ But this factory was 
first let in July, 1920, and the rent which the plaintiffs now 
seek to recover was in fact the standard rent. We were 
referred by counsel for the plaintiffs to s. 12, sub-s. 6, which 
says that: ‘‘ Where the Act has become applicable to any 
dwelling-house . . . . it shall continue to apply thereto whether 
or not the dwelling-house continues to be one to which this 
Act applies’; but that must mean that the Act is to apply 
to the house if it continues to be the same house, it cannot 
mean that if the whole character of the premises is altered so 
that it is no longer possible to say that the premises are the 
same the Act is still to apply. There is one other sub-section 
which I ought to mention, which was relied upon by the 
defendant: s. 12, sub-s. 9. It was said that the conversion 
of the three houses into a factory amounted to an “ erection ”’ 
of a building within the meaning of that sub-section. The 
county court judge held that it did not. I am not prepared 
to say that I entirely agree with him in that view, but it is 
unnecessary to decide the point. For the reasons I have given 
I think that the standard rent of the factory has not been 
increased, and the judgment appealed from must accordingly 
be reversed. 


Luso J. I agree. This Act, like the preceding ones for 
which it is substituted, was passed to protect the tenant of a 
small house from having his rent increased. Increase neces- 
sarily involves a comparison between two figures. One cannot 
talk of the rent of a house being increased unless it was the 
subject of a different rent at some previous time. In this 
case the question is, Has this factory ever been the subject 
of a smaller rent than that which the landlord now seeks to 
charge? The moment one asks oneself that question one 
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sees that the answer must be No. There never was a rent 
charged for this factory until the lease was granted in July, 
1920, for the simple reason that until shortly before that date 
the factory had no existence. It seems to me impossible 
to say that because rents were charged for three small houses 
some years ago and those three small houses have been con- 
verted, with substantial additions, into one large house, 
therefore you can compare the rent of the new large building 
with the aggregate of the rents of the three small ones. They 
are not the same house, and if they are not the same it can- 
not be said that the rents of the three small houses have been 
increased. The county court judge has assumed, and in my 
opinion wrongly, that s. 12, sub-s. 9, is exhaustive of the cases 
in which the structural alteration of a house will prevent the 
application of the Act. It may be that he was right in saying 
that what was done here did not amount to the erection of a 
new house, but even so it remains necessary to consider 
whether the house after alteration remains the same house 
so as to leave it possible to be said that its rent has been 
increased. Upon the evidence before the judge it seems 
to me manifest that this is a case in which there has been 
such a substantial alteration as to make it impossible to say 
that there is any identity between the three houses and the 
factory into which they were converted. I do not say that 
any trifling alteration of a house would be destructive of its 
identity. It must be a question of degree. But in this 
case I think it is clear that the houses are not the same. 
Therefore I think the county court judge was wrong. 


Appeal allowed. 


Solicitor for the appellant: H. A. Phillips. 
Solicitor for the respondents: A.D. Vandamm. 
J. F.C. 
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WRIGHTSON v. McARTHUR AND HUTCHISONS (1919), 
LIMITED. 


[1920. W. 3067.] 


Company—Charge—Chattels stored in Room of Warehouse as Security— 
Delivery of Key of Room—Licence to enter Warehouse and remove Goods— 
Delivery of Possession of Goods—Letters recording Transactions—Bills of 
Sale Act, 1878 (41 & 42 Vict. c. 31), s. 4 Companies (Consolidation) Act, 
1908 (8 Hdw. 7, c. 69), s. 93, sub-s. 1 (c). 


The defendant company, in order to secure the plaintiff against 
loss on a certain contract and in consideration of the plaintiff giving 
further time within which to pay for the goods, set aside certain specified 
goods in two rooms in the defendants’ premises which were locked up, 
and the keys handed to the plaintiff, no other goods being in those two 
rooms. The terms of the transaction were recorded in two letters 
written by the defendant company to the plaintiff, one letter written 
before the keys were handed over, and the second letter subsequently. 
The last letter contained the words: “The goods to be locked up, the 
keys in your possession, and you to have the right to remove same 
as desired.” The company went into liquidation and the liquidator 
claimed that the transaction was invalid under s. 93, sub-s. 1 (c), of 
the Companies (Consolidation) Act, 1908, as being a charge created 
or evidenced by an instrument which if executed by an individual 
would require registration as a bill of sale. The plaintiff brought an 
action claiming a declaration that the goods were in his possession, and 
that he was entitled to remove them :— 

Held, that possession of the goods passed to the plaintiff by the delivery 
of the keys of the rooms in which they were locked up, notwithstanding 
that those rooms were on the defendants’ premises, inasmuch as the 
defendants had conferred upon the plaintiff a licence to make the neces- 
sary entry in order to use the keys, which licence could not be revoked, 
and that therefore the transaction was valid as against the liquidator 
and the plaintiff was entitled to remove the goods. 


AcTIoN tried by Rowlatt J. 

By a contract dated March 19, 1920, the defendant 
McArthur bought of the plaintiff 45,430 yards of fast black 
mercerised Venetian lining at 6s. 8d. per yard, the total price 
amounting to 15,143/. 10s. The delivery was to be spread 
over a period of four months, and the goods were to be paid 
for by net cash on delivery, and during the period of four 
months interest at the rate of 74 per cent. was to be paid on 
the amount owing. The plaintiff alleged that the defendant 
McArthur failed to take delivery of the goods in accordance 
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with the contract, and claimed to recover damages for breach 
of contract. The defendant McArthur made default in 
pleading, and it was ordered that damages should be assessed. 
against him at the trial. Rowlatt J. assessed the damages 
at the difference between the contract price of 15,1431. 10s., 
together with interest at 74 per cent. up to the date of final 
breach—namely, for six'months—and the market price of the 
material at 3s. 3d. per yard amounting to 73821. 10s. The 
damages were accordingly assessed at 8330/. 10s. 

The plaintiff alleged that the defendant McArthur bought 
the goods for the purpose of fulfilling an order from the 
defendant company, Hutchison’s (1919), Ld.; and that the 
defendant company on August 25, 1920, in consideration of 
the plaintiff extending the time for delivery to McArthur 
under the contract agreed to set aside certain goods and place 
them at the disposal of the plaintiff as security for the per- 
formance by McArthur of the contract, and that the defendant 
company on August 30 set aside and appropriated to the 
agreement those goods. The plaintiff claimed against that 
company a declaration that certain goods comprised in certain 
stock sheets were the property of the plaintiff, or alternatively 
were in the possession of the plaintiff, and that the plaintiff 
was entitled to remove them; or in the further alternative 
that the goods were held by the defendant company for and 
on behalf of the plaintiff as security for the performance of 
the contract by McArthur dated March 19, 1920, referred 
to above. 

The following statement of facts is taken from the judgment : 
“The defendant company were minded, for reasons and under 
circumstances which I need not go into, to give the plaintiff 
security on goods of their own against loss which he might 
suffer owing to the non-performance by the defendant 
McArthur of the contract in respect of which I have just 
assessed damages against him. Under these circumstances 
there was a series of interviews between the plaintiff and, 
in the first instance, the whole board of directors of the 
defendant company and later representatives of the board who 
acted for the others, at which the necessary arrangements 
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were made. What took place was faithfully recorded in 
writing in two letters of August 25 and one of August 30, 
_ 1920. The first of these documents, a letter by the managing 

director of the defendant company to the plaintiff, was 
handed to him in order that he might consult his bank 
upon it. The next letter from the plaintiff to the company 
on the same day records that he has done so, and that he is 
able to agree to the proposal. This proposal was that in 
consideration of two months’ further time the company 
would lay aside 50001. worth of goods as security for the 
due performance of the contract, and in the second of the 
two letters above mentioned, in which the plaintiff accepts 
it, he suggests that a valuer should be agreed to approve 
the security, and that arrangements will have to be made 
to remove the goods to an approved warehouse. On August 30 
the plaintiff and his valuer went to the company’s offices 
where they saw thestock sheets containing the goods—namely, 
a quantity of sylko, some buttons and thread—intended to 
form the security. This having been approved the plaintiff 
his valuer and the managing director went into the basement 
and saw the sylko in a compartment there. The door of the 
compartment had no key and was apparently broken, but 
it was arranged that the door should be repaired, a key pro- 
vided, and that the goods should be locked up in the com- 
partment and the key handed to the plaintifi’s valuer on his 
behalf. This was duly done in the course of a day or two. 
The parties then went to some other premises of the company 
and in a room there saw the buttons and thread which had 
been mentioned in the stock sheets. The door of that room 
was locked and the key handed to the plaintiff or his valuer. 
There were no other goods locked up either with the sylko 
or with the buttons and the thread. It will be observed 
that the parties had abandoned the idea of removing the goods 
to an approved warehouse and had substituted this plan of 
locking them up in separate compartments on the defendants’ 
premises. It was to save trouble in the event of the company 
being able to redeem the goods in whole or in part. After 
' this the parties returned to the offices and then—namely, after 
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this transaction—the letter of August 30 was given by the 
managing director to the plaintiff. The terms of the letter 
treat the setting aside of the goods, and so on, as things to 
be done in the future. In fact they had already taken place. 
The last words of this letter are “you to have the right to 
remove same [i.e., goods] .as desired.’ ”’ 

The defendant company went into voluntary liquidation 
and the liquidator refused to allow the plaintiff to enter the 
rooms and remove the goods. He alleged that the agreement, 
if made with the company, was invalid as against him under 
s. 93, sub-s. 1 (c), of the Companies (Consolidation) Act, 1908 (1), 
as being a charge created on evidence by an instrument which 
if executed by an individual would require registration as a 
bill of sale. 

The following are the three letters referred to in the above 
statement of facts. On August 25 the managing director of 
Hutchisons (1919), Ld., wrote to the plaintiff as follows: 
“Dear Sir,—In confirmation of the conversation you have 
had with my directors to-day, we agree to lay aside stock to 
the amount of 5000/. (five thousand pounds) as additional 
security for the due performance of the contract made with 
you for the purchase of Venetian linings, in consideration 
that you will allow us an additional period of two months for 
the payment of the amount owing.” 

The plaintiff on the same day wrote to the defendant 


(1) Companies (Consolidation) Act, 
1908, s. 93, sub-s. 1: “ Every 
mortgage or charge created after the 
first day of July nineteen hundred 
and eight by a company registered 
in England or Ireland and being 
either— 

(c) A mortgage or charge created 
or evidenced by an instrument 
which, if executed by an 
individual, would require regis- 
tration as a bill of sale; 


shall, so far as any security on the 
company’s property or undertaking 
is thereby conferred, be void against 
the liquidator and any creditor 


of the company, unless the pre- 
scribed particulars of the mortgage 
or charge, together with the in- 
strument (if any) by which the 
mortgage or charge is created or 
evidenced, are delivered to or re- 
ceived by the registrar of companics 
for registration in manner required 
by this Act within twenty-one days 
after the date of its creation, but 
without prejudice to any contract 
or obligation for repayment of the 
money thereby secured, and when a 
mortgage or charge becomes void 
under this section the money secured 
thereby shall immediately become 
payable.” 
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company as follows : “ Dear Sirs,—‘ Venetian linings.’ Inreply 
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to your letter of to-day’s date offering to lay aside stock to the Wavanteon 


amount of 5000/. as additional security for the due perform- 
ance of this contract in consideration of an additional time 
limit of two months. I have to inform you that I have 
consulted the Royal Bank of Scotland on the proposal. I 
am now able to agree this proposition and to ask you to make 
a list of the proposed securities forthwith. We will then 
mutually agree to a valuer to approve the security and 
arrangements will then be made to remove the goods to an 
approved warehouse (unless we can arrange for you to retain 
the goods under conditions agreeable to the parties concerned). 
Any costs will naturally fall to your account, and I have to 
ask you to have the list prepared by 11 A.M. Friday, August 27, 
1920.” . 

On August 30, 1920, the managing director of the defendant 
company wrote to the plaintiff as follows: “Dear Sir,— 
Referring to our recent agreement to set aside 5000]. worth 
stock as security for the due performance of your contract, I 
hereby agree to set aside the goods listed on stock sheet No. 38 
referring to 160,000 cops Dewhurst No. 18 Sylko packed in 
thirty-two cases, and also the goods listed on stock sheets 
No. 39 to 51 referring to various threads and buttons, copies 
attached. The goods to be locked up, the keys in your 
possession, and you to have the right to remove same as 
desired.” 


Hawke K.C. and Harold Morris K.C. for the plaintiff. 

Holman Gregory K.C. and E. F. Spence for the defendant 
company. The letters of August 25 and 30 from the defendant 
company contain the terms of a charge, and if they had been 
executed by an individual would require to be registered as a 
bill of sale under the Bills of Sale Act, 1878 (1), and therefore, as 
they have not been registered with the registrar of companies, 

(1) Bills of Sale Act, 1878, s. 4: other instrument, by which a right 
“.... The expression ‘ bill of sale’ in equity to any personal chattels, 
shall include... . any agreement, or to any charge or security thereon 


whether intended or not to be shall be conferred.” 
followed by the execution of any 
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1921 the charge evidenced by those letters is void as against the 
WIGHTSON liquidator of the company under s. 93, sub-s. 1 (c), of the 
MaATaee Companies (Consolidation) Act, 1908. (1) It is clear from 

and _ the evidence that the agreement for the deposit of these goods 
HUTCHISONS. 

as security was a written and not an oral agreement. Even 
if there was an oral agreement, as it was subsequently reduced 
to writing, the rights of the parties must depend on the written 
document: Charlesworth v. Mills. (2) Whenever an article 
is handed over in pledge in accordance with the terms of a 
written agreement, and it is necessary to refer to the document 
in order to ascertain the terms of the pledge, that agreement 
is a bill of sale, and unless it is registered accordingly the pledge 
is void. These letters come within the definition of a bill of 
sale in the Bills of Sale Act as being an agreement “ by which 
a right in equity to any personal chattels, or to any charge 
or security thereon shall be conferred ” : Dublin City Distillery 
v. Doherty. (3) 

[Rowxatt J. referred to Ex parte Hubbard. (4) ] 

In that case the document was not a bill of sale, as possession 
of the goods had been already taken by the pledgee. This 
transaction was not a pledge. A pledge is defined in Coggs v. 
Bernard (5) as “‘ when goods or chattels are delivered to 
another as a pawn, to be a security to him for money borrowed 
of him by the bailor.”” In the present case there was no debt 
or sum certain to be secured by the deposit of these goods ; 
it was merely a deposit against the contingency of a possible 
loss on the McArthur contract. The agreement therefore 
conferred merely a right in equity to a charge on personal 
chattels. The possession of these goods was not given to 
the plaintiff so as to pass the property in them. They were 
only set apart and locked up in the possession of the defendants 
themselves, so that they should not deal with them. The 
plaintiff could not enter the building in which the locked 
rooms were without the defendant company’s consent. 

Hawke K.C. in reply. Neither of the letters of August 25 

(1) See note (1) ante, p. 810. (3) [1914] A. C. 823. 


(2) [1892] A. C. 231, 239. (4) (1886) 17 Q. B. D. 690. 
(5) (1708) 2 Ld. Raym. 909, 913. 
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or 30 amounted to a bill of sale. In order that a document 
should be a bill of sale it must be the assurance passing the 
property in the goods. The letter of August 25 did not assign 
anything, and the letter of August 30 stating the terms upon 
which the goods were handed over was written after the pos- 
session of the goods had passed to the plaintiff by the delivery 
of the keys of the rooms in which they were locked up. It is 
not necessary, however, for the plaintiff to rely upon that 
document; he could rely upon the oral agreement and the 
fact that the possession of the goods had passed to him: see 
Ex parte Hubbard.(1) The Bills of Sale Acts do not attack 
transactions but merely documents; a pledge in which the 
possession has passed to the pledgee does not come within 
the definition of a “ bill of sale ” in those Acts. The defendants 
were not in possession of the goods after they had put it out 
of their power to touch them, by handing to the plaintiff the 
keys of the rooms where they were. The fact that the rooms 
in which the goods were stored were in the defendant’s ware- 
house is immaterial, as the plaintiff was at liberty to go there, 
although perhaps he could only do so within certain hours. 
Hilton v. Tucker (2) is a strong authority in the plaintiff’s 


favour. 
Cur. adv. vult. 


March 21. Rowuzatt J. read the following judgment : In 
this case the claim against the defendant McArthur was for 
non-acceptance of goods. Having made default in plead- 
ing it was ordered that damages should be assessed at the 
trial, and I assess them at the difference between the contract 
price of 15,1431. 10s. plus interest at 7} per cent., which fall 
to be added to the price according to the terms of the contract, 
calculated for six months, that is to the date of the final 
breach and making 569/. 10s., and the market price of 3s. 3d. 
The contract price, including interest, is 15,7131., the market 
price is 73821. 10s., making the difference 83301. 10s. 

As against the second defendants the question was whether 
the plaintiff is entitled to hold certain goods as security 


(1) 17 Q. B. D. 690. (2) (1888) 39 Ch. D. 669. 
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for his loss on this contract. The defendant company are 
in liquidation and the liquidator contends that the security 
is void as against him under s. 93, sub-s. 1 (c), of the Com- 
panies (Consolidation) Act, 1908, as being a charge created or 
evidenced by an instrument which if executed by an individual 
would require registration as a bill of sale. I am remitted 
therefore to the definition of “ bill of sale ” in the Bills of Sale 
Act, 1878, to determine whether the security is valid or not. 
The facts of the case, which are not in dispute, can be stated 
for the present purpose extremely shortly. [His Lordship 
then read the statement of facts set out above.] The con- 
tention of the defendant company is that each of the three 
letters, or, at any rate, the letter of August 30, which is 
the operative one, are instruments which evidence a charge 
and would, if executed by an individual, require registration 
as a bill of sale, and therefore the charge is void against the 
liquidator under the section already mentioned. 

It was contended by Mr. Hawke for the plaintiff, if I under- 
stand him aright, that as there was a verbal arrangement. to 
the same effect as the written, then if the written arrangement 
is void as a bill of sale the verbal arrangement can be treated 
as taking its place, and that that is not within the statute. 
That in my view is wholly unmaintainable. The document 
supersedes the conversation. If authority is wanted it may 
be found in Morris v. Delobbel-Flipo (1) per Stirling J. citing 
Ex parte Parsons. (2) This line of argument rests upon a 
misapprehension of such passages in the authorities as that 
in Hx parte Hubbard (3), where Bowen L.J. says: “It may 
often happen that the transaction will stand by its own 
strength, even if the document is avoided.” The Lord 
Justice was not speaking of identical arrangements, one verbal 
and one written. He was speaking of a document on the 
one hand, and on the other a transaction not resting merely 
on words, spoken or written, but on acts like a pledge with 
possession given. 

Mr. Gregory for the defendants went to the other extreme. 


(1) [1892] 2 Ch. 352. (2) (1886) 16 Q. B. D. 532. 
(3) 17 Q. B. D. 690, 698. 
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He contended that whenever the terms of a pledge are com- _—1921 
mitted to writing, though the pledge is completed with Warenssow 
possession, the writing is a bill of sale and the pledge is bad. Meanteen 
This seems to me to err as gravely as Mr. Hawke’s contention, AND 
though in the opposite direction. The special property of a eaiohcetate 
pledgee, as shown by Bowen L.J. in the judgment already 
referred to, exists by virtue of the act of delivery, not by 
virtue of the document. The point is neatly illustrated by 
the observations of Lord Parker in Dublin City Distillery 
v. Doherty (1), where he lays it down that where no possession 
physically is given to complete a common law pledge,.but a 
document is used to pass the possession and complete the 
pledge, such document is within the definition, unless, of 
course, it falls within the special exceptions named at the end 
of the section. It is often said generally that a pledge is not 
within the definition—indeed Mr. Hawke said so frequently 
in the course of the argument—but, as Lord Parker’s dictum 
shows, that general statement is not accurate. What is 
accurate is that where the passing of property, special or 
general, is effected by actual delivery of possession (as truly 
enough it usually but not invariably is in cases of pledge) 
any accompanying document does not have the effect of any 
such instrument as is described by the section. 

For the above reasons it seems to me that if the delivery 
ef the keys of the rooms in which the goods now in question 
were locked up is to be regarded as passing the possession 
the security intended to be created is valid, and the question 
in the case is whether possession did pass. But before I 
consider that I must deal with another argument presented 
by Mr. Gregory. He urged that this was not a transaction of 
pledge as there was no sum certain presently payable to be 
secured by it, and there might never be any sum payable, and 
that the document was an agreement conferring a right in 
equity to a charge on personal chattels within the definition. 
As already indicated, I do not think that whether a case falls 
or does not fall within the statute depends on whether it 

can be said that there is not or is a pledge. There is no 
(1) [1914] A. C. 855. 
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exception of pledges eo nomine. What does escape the 
statute is a right conferred not by a document, but by delivery 
of possession. But Mr. Gregory argued that here it was only 
a right in equity because, assuming possession, the plaintiff 
had not either the general property or the special property of 
a pledgee for a liquidated debt. I can only say that I fail 
to understand why the right of the plaintiff, assuming he is 
to be treated as in possession, to retain that possession by 
way of security is not to be treated as a common law right. 
The decision of Stirling J. in Morris v. Delobbel-Flipo (1), 
already referred to, is directly in point, and I can only imagine 
that the learned counsel must have been thinking of the 
limited forms of legal estates in real property. 

The point to which this case is now reduced is whether the 
circumstance that the rooms, the keys of which were delivered, 
were within the defendants’ premises, prevents the delivery 
of the keys conferring possession of the contents of the rooms. 
If the keys delivered had been the outside key of the whole 
warehouse containing these goods I should have felt no diffi- 
culty, nor should I have felt any difficulty had the key been 
of an apartment or receptacle in the premises of a third party 
as was the case in Hilton v. Tucker. (2) On the other hand if, 
the rooms being in the defendants’ premises, the keys had been 
given witout the licence to go and remove the goods at any 
time I should have thought it clear that possession of the 
goods did not pass. It would be merely a case of the goods 
remaining in the defendants’ possession with the security 
that they should not be interfered with, but without any 
power of affirmative control at the free will of the plaintiff. 
It would be like the case of furniture left in a locked room 
in a house that is let furnished, where the lessor has no right 
to enter except upon reasonable notice and at reasonable 
times. The actual question has to be considered in the light 
of the principle that delivery of a key has effect not as symbolic 
delivery, but as giving the actual control. This was the view 
expressed by Lord Hardwicke in Ward v. Turner (3), where 


(1) [1892] 2 Ch. 352. (2) 39 Ch. D. 669. 
(3) (1752) 2 Ves. Sen. 431. 
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The matter was fully discussed in the light of all the cases in Wnicnrsow 


Pollock and Wright on Possession in. the Common Law, p- 61 
and following pages. In Hilton v. Tucker (1), already referred 
to, in a judgment delivered since the date of that work, 
Kekewich J. observes “ that the delivery of the key in order 
to make constructive possession must be under such circum- 
stances that it really does pass the full control of the place 
to which admission is to be gained by means of the key.” If 
I might criticise that statement my criticism would only be as 
to the propriety of the use of the word “ constructive ” in the 
connection in question. 

I think therefore there can be no doubt as to the true 
principle, and the difficulty is in its application. There are 
two cases in which delivery of the key of a box in a house 
has been held to confer possession of the contents. The first 
was Jones v. Selby (2), referred to by Lord Hardwicke in 
Ward v. Turner (3) above mentioned, the other was Mustapha 
v. Wedlake (4), but in both those cases both parties were living 
in the house and therefore the person receiving the delivery 
could not be expected to take away the box, but could hold 
possession of it in the house. It has never been held, so far 
as I know, that delivery of the key of a box which the deliverer 
retains in his own house, where the other party does not live, 
passes possession of the contents. Upon the whole, however, 
I think that in the case before me the possession was trans- 
ferred, having regard to the fact that a licence to come and 
make the necessary entry to use the key was also conferred, a 
licence which it seems to me could not be revoked. The door 
into the building would be open in business hours, and 
the mere fact that the plaintiff might wrongfully be excluded 
from the whole building does not, I think, affect the 
matter. If the key had been given him with the intention 
to pass to him the possession of the room itself upon a 
demise of it, I cannot doubt that possession would pass. I 
see no difference when the key is given to pass possession 


(1) 39 Ch. D. 669, 676. (3) 2 Ves. Sen. 431, 441. 
(2) (1710) Prec. in Ch. 300. (4) [1891] W. N. 201. 
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not of the room, but of the chattels. The key guards both in 
the same way. 

I have only to add that some argument was addressed to 
me on both sides as to the effect of what was done upon the 
defendants’ ability to obtain credit on the strength of these 
goods. I do not think that is the test, though considerations 
of that kind no doubt largely inspired the Bills of Sale Acts. 
The question is whether one can find a transfer by a common 
law pledge which involves the question of a common law 
delivery of possession. For these reasons I give judgment 
for the plaintiff for the declaration asked for m the second 
alternative, including power to remove, with costs. 


Judgment for plaintiff. 


Solicitors for plaintiff: Devonshire, Monkland & Co. 
Solicitors for defendant company : Downer & Johnson. 
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STONEHOUSE v. MASSON. 


Criminal Law—Vagrancy—Professing to tell Fortunes—No Finding of mala 
fides—Vagrancy Act, 1824 (5 Geo. 4, c. 83), s. 4. 


The offence under s. 4 of the Vagrancy Act, 1824, of professing to 
tell fortunes is complete without any allegation or proof that the 
defendant did not believe in the possession of the powers claimed. 


Merely to tell fortunes is an offence in itself, whatever the state of mind 
of the defendant. 


Davis v. Curry [1918] 1 K. B. 109 not followed. 


CasE stated by a Metropolitan Police Magistrate. 

At a Court of summary jurisdiction sitting at Marylebone, 
an information was preferred by the respondent, Inspector 
William Masson, under s. 4 of the Vagrancy Act, 1824 (5 Geo. 4, 
c. 83), against the appellant, Jean Stonehouse, for that she, 
on October 20, 1920, at 11, Oppidans Road, Primrose Hill, 
did pretend (afterwards struck out by the magistrate and 
amended to “ profess ’’) to tell fortunes with intent to deceive 
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and impose on two of His Majesty’s subjects; and a further 
information was preferred by the respondent under 11 & 12 
Vict. c. 43, s. 5, and the Vagrancy. Act, 1824, s. 4, against 
the appellant Kate Smyth, for that she, on the same date and 
at the same place, did aid and abet the appellant Stonehouse. 
Upon the hearing the following facts were proved or admitted. 

The appellant Smyth was a widow, and rented a flat at 
11, Oppidans Road. The appellant Stonehouse was a spinster, 
and had resided with Smyth for the last three years. They 
described themselves as spiritualists. On each day from 
September 4 to 11, 1920, except September 6, women were 
seen to go to 11, Oppidans Road, and ask for Stonehouse, and 
were shown upstairs by Smyth. On October 4, 1920, Eleanor 
Parry, woman patrol, spinster, and Minnie Kemp, woman 
patrol, married woman, called at 11, Oppidans Road ; Smyth 
opened the door. Parry asked if the lady who told fortunes 
lived there. Smyth said ‘“ Yes,” and added, “‘ We only tell 
fortunes by appointment. Will you make an appointment 
by letter. Don’t mention the fortunes in writing. We are 
not allowed by law to tell fortunes, and it might mean prison 
for us.”” On October 20, 1920, Parry and Kemp went to 
11, Oppidans Road. Smyth opened the door and said, “ Are 
you Mrs. Parry and Miss Kemp?” Parry answered “ Yes.” 
Smyth showed them in turn into a room where Stonehouse 
was reclining on a sofa, and each saw Stonehouse alone. 
Parry was wearing a wedding ring lent by Kemp. To both 
women Stonehouse, after shuffling cards, consulting a small 
book and asking the dates of their births, told a great deal of 
their past which was entirely erroneous, mistaking the married 
woman for the single and vice versa, and a good deal of the 
future. Each paid a fee of 2s. 6d. 

The appellant Stonehouse gave evidence on her own behalf. 
She said: ‘‘ There is nothing outside to show I tell fortunes, 
and I do not advertise ; I have no need to do so. I do it by 
psychometry. I get the conditions of the people through 
the magnetism by the cards, the glove or anything that is 
worn by persons. I gave them the cards to shuffle in order 


to get the magnetism. I also do it by a piece of hair. I am 
DD 
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also born with the gift of second sight which enables me to 


Stonenouse see the spirit forms around me, and I also get communications 


Vv. 
Masson. 


from the other side. I have comforted people who contem- 
plated suicide with such messages. I was a music teacher, 
but am now a cripple; I haven’t been out for three years. 
I honestly believe and I have convinced people that 1 can 
foresee their future and also see their past.” 

In cross-examination she said: ‘I told these ladies’ for- 
tunes by magnetism and by second sight. I used the same 
pack of cards for each. The magnetism never makes mistakes. 
I certainly scented something about these women. They 
were most uninteresting, and they didn’t seem to be taking 
much notice. What they say is all lies. If I told the witness 
Parry she had a little girl of six, I saw the child clairvoyantly. 
Probably she has such a child. I have a little white book and 
I study astrology. I am sure that what is in the book is true. 
I have proved it. Generally it is true. I don’t know that 
it is ever wrong. The book is founded on the ruling planets.”’ 

The appellant Smyth also gave evidence. She stated that 
she believed in second sight, and believed that the appellant 
Stonehouse had the powers she claimed. She used to open 
the door because Stonehouse could not get downstairs. She 
further said: “If you have the gift it doesn’t matter what 
medium you use—cards or anything—none at all would do if 
she just held the person’s hand. People have told me they 
were astonished at what she told them.” Stonehouse gave 
her half what she earned for her board. It might be 10s. a 
week or in a good week 17. In cross-examination she said : 
“It isn’t fortune telling, it is clairvoyance.” 

Evidence was also given on behalf of the appellants by 
persons who had had interviews with Stonehouse on other 
occasions. Fanny Amelia Dixon, a married woman, said : 
“TI have known Miss Stonehouse five or six years, and have 
often visited her. All she has told me has been true. In 
June, 1915, she foretold my mother would have a serious 
illness and I would be fetched in the night. It happened on 
the last Friday in the old year, as she said. I don’t consider 
I have been imposed upon or deceived. She foretold a serious 
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illness of my husband and about my sister-in-law dying.’ —_ 1921 
Georgette Raymond, a married woman, said: “I have known sroxsnouse 
Miss Stonehouse for years. I have visited her regularly, and Mas 
often have my fortune told when I feel inclined—perhaps 
once a month or even more. I have not been imposed upon. 
What she has told me has turned out true. On one occasion 
she saw a friend of mine behind me who died four years ago. 
I have acted on her advice and improved my circumstances.” 

For the appellants it was contended that to constitute the 
offence of pretending or professing to tell fortunes it was 
necessary to show an intention to deceive or impose upon. 

The magistrate was of opinion that on their ordinary inter- 
pretation the words *“ professing to tell fortunes,’ whether 
they believed in what had been described before him or not, 
brought the appellants within the principle of s. 4 of the 
Vagrancy Act, 1824. He added: “I could not say on the 
evidence before me whether the appellants believed in 
Stonehouse’s statements or not,’’ but he held that, in the 
same way as the two women, Fanny Amelia Dixon and 
Georgette Raymond, called for the defence, had been induced 
to believe her statements, whereby the very mischief aimed 
at by the statute had been perpetrated, so there had been an 
intent on the part of the appellants to make the women, 
Eleanor Parry and Minnie Kemp, believe in her statements 
to them, erroneous as they in fact were, and whereby they 
would have been deceived had they believed in them. He 
therefore convicted the appellants and ordered each of them 
to pay a fine of 5/., or in default to be imprisoned for one 
month, but stated this case. The question for the Court was 
whether upon the above facts the magistrate came to a correct 
determination in point of law. 


} 
SON. 
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J. P. Eddy for the appellant. The conviction of the 
appellants was wrong, because there was no finding that they 
told the fortunes with intent to deceive. To justify a con- 
viction there must be a finding to that effect, for the words 
in s. 4 of the Vagrancy Act, 1824 (1) “ to deceive and impose 


(1) Vagrancy Act, 1824 (5 Geo. 4, c. 83), 8. 4: “Every person... 
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pretending or 


on any of His Majesty’s subjects’ apply to 


Stowznouse professing to tell fortunes”’ as well as to the rest of the section: 


Mascon: 


per the Lord Justice-Clerk in Smith v. Neilson. (1) The 
mere telling of fortunes is not in itself an offence. From the 
observations of Denman J. in Penny v. Hanson (2) it would 
seem that if it had been shown in that case that the defendant 
believed in his claims the decision might have been different. 
Davis v. Curry (3) is a clear decision in favour of the appellants, 
for it was held by the majority of the Court that an intent to 
deceive must be proved. Reg. v. Entwistle (4) decided that 
there must be an intent to deceive, but that it need not be 
alleged, and Channell J. said in effect that if there was no 
deceit there could be no offence. The two women in the 
present case were not deceived, because they knew that 
Stonehouse’s statements regarding them were untrue; there- 
fore there was no deceit. The fact that the appellants took 
money for telling the fortunes is not material, for the statute 
makes no such distinction. Many people tell fortunes seriously 
but not for money. If the respondent is right, then intent 
to deceive must be shown in the case of a palmist, but not in 
that of a fortune teller ; and that cannot have been intended. 
Mens rea, a guilty mind, must be proved according to the 
general rule of English law, unless the contrary be expressed : 
per Lord Russell of Killowen C.J. in Williamson v. Norris. (5) 

[Avory J. referred to Rex v. Wheat and Stocks. (6)] 

[Monck v. Hilton (7) was also referred to. ] 

Artemus Jones K.C. and H. D. Roome for the respondent. 
The real question is whether the words “to deceive and 
impose on ’’ form part of the statutory definition of the offence 
of fortune telling in s. 4 of the Act of 1824. It is submitted 
that they do not, but apply only to the second offence of 
“using any subtle craft, means, or device, by palmistry or 


pretending or professing to tell (1) (1896) 23 R. (J. C.) 77, 78. 
fortunes, or using any subtle craft, (2) (1887) 18 Q. B. D. 478, 480. 
means, or device, by palmistry or (3) [1918] 1 K. B. 109. 
otherwise, to deceive and impose on (4) [1899] 1 Q. B. 846. 
any of His Majesty’s subjects . . (OI S99 IO eB eal de 
shall be deemed a rogue and vaga- (6) 
(7) 


> ee oa 5 es 
bond.” 


(1877) 2 Ex. D. 268. 
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otherwise.” The mischief aimed at was the imposition 
practised upon the ignorant and credulous by professional 
fortune tellers. 

The words of s. 4 of the Act of 1824 have been taken sub- 
stantially from earlier statutes—namely, 39 Eliz. c. 4,s. 2 (1597), 
17 Geo. 2, c. 5, s. 2 (1744), and 3 Geo. 4,c. 40,s. 3 (1822)—and 
an examination of these, and the position therein of the words 
“pretending to tell fortunes,” relatively to the other words, 
shows that the offence was complete without any allegation 
of an intent to deceive. This was the view always taken 
until Davis v. Curry (1), and it is contended that the dissenting 
judgment of Avory J. in that case was right. Both Cleasby B. 
and Pollock B. in Monck v. Hilton (2) laid it down that the 
very act of pretending to tell fortunes imports that deception 
is practised. See also the judgments of Denman J. in Penny 
v. Hanson (3), and of Darling J. and Channell J. in Reg. v. 
Entwistle. (4) The Scotch case of Smith v. Neilson (5) is to 
the contrary effect, but in that case it was conceded that 
neither the fortune teller nor the person whose fortune was 
told believed in fortune telling (6), so that it was a case outside 
the mischief of the Act. Davis v. Curry(1) was decided 
without reference to the earlier statutes, and, moreover, 
Darling J. and Sankey J. were misled by the punctuation 
marks inserted by the printer of the Act. But these marks, 
previous to 1849, formed no part of the statute. 

It is to be observed that by s. 4 of the Witchcraft Act, 1736 
(9 Geo. 2, c. 5), which is still in force, “ If any person shall.... 
undertake to tell fortunes ”’ he is guilty of an offence, an intent 
to deceive not being an ingredient thereof. 

Eddy replied. 


LawRENCE C.J. This special case raises the question 
whether it was necessary for the magistrate to find that the 
appellants, who were charged with professing to tell fortunes, 
believed that they were actually able to tell fortunes or not. 


(1) [1918] 1 K. B. 109. (4) [1899] 1 Q. B. 846, 850, 851. 
(2) 2 Ex. D. 268, 276, 278. (5) 23 R. (J. C.) 77. 
(3) 18 Q. B. D. 478, 480. (6) Ibid. 79, per Lord Young. 
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The charge was brought under s. 4 of the Vagrancy Act, 1824, 
which enacts that: ‘‘ Every person... . pretending or pro- 
fessing to tell fortunes . . . . shall be deemed a rogue and 
vagabond.” ‘The appellants were charged only with “ pro- 
fessing ”’ to tell fortunes ; the information originally charged 
that they “pretended” to do so with intent “to deceive 
and impose on” His Majesty’s subjects, but the magistrate 
altered ‘‘ pretend ”’ to “ profess’ and declined to determine 
whether they had so intended, and said that on the evidence 
he could not say whether they believed they were able to tell 
fortunes or not, but he found that they did make the state- 
ments deposed to when telling the fortunes of the two women 
intending those women to believe them. I cannot imagine 
why he hesitated to find that the appellants did intend to 
deceive, but that is the point at which he paused. Now the 
question is whether it was necessary that he should find in so 
many words an intent to deceive. I do not think it was 
necessary. As I say, I am astonished that the magistrate 
did not find the intent, because I cannot imagine anybody 
holding himself out to tell fortunes for money who does not 
perfectly well know that he is deceiving and that he intends 
to deceive. I entirely agree with the proposition that as a 
general rule there must be mens rea, but that is not true of 
every offence created by statute. Whenever an Act is passed 
tor the protection of the community against some evil influence, 
physical or intellectual, mens rea is not always necessary ; 
there is a number of cases to that effect. This appears to be 
one of them, and I think it is so partly from the framing of 
the statute with which we are dealing, and partly from that 
of the statutes which it replaces. There is a series of these 
from 39 Eliz. c. 4 down to the Vagrancy Act, 1824, dealing 
with this question of fortune telling, and they all use very 
similar language. The words in the Act of 1824 which are 
relied on appear to have been derived from s. 2 of 17 Geo. 2, 
c. 5, which first introduces the words “ to deceive and impose 
on any of His Majesty’s subjects,” but those words do not 
qualify the “ pretending to have skill in physiognomy, palm- 
estry, or like crafty science, or pretending to tell fortunes.” 
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One has to go back to 39 Eliz. c. 4 to see that telling fortunes 
was considered at that date a fantastic imagination. By s. 2: 
“All persons . . . . pretending that they can tell destenyes 
fortunes or such other like fantasticall ymagynacions ” 
are to be deemed rogues and vagabonds. That statute 
treats the telling of fortunes in itself as a fantastical 
imagination, and all the subsequent statutes dealing with 
the matter treat pretending to tell fortunes as in itself an 
offence. 

Our attention has been called to cases in which it has been 
said that the Court cannot go the length of holding that all 
cases of fortune telling are within the statute. It may be, 
as Darling J. pointed out in Reg. v. Entwistle (1), that a person 
might tell fortunes without committing an offence if he said : 
““*T am not a real fortune teller ; I cannot tell fortunes ; what 
Iam about to tell you must not deceive in any way, but I will 
pretend or profess to tell your fortune by the use of the 
ordinary means which people use to tell fortunes.’’? But when 
a person professes to be a fortune teller for reward it appears 
to me that he is professing to tell fortunes truly. That is the 
state of things which the statute aims at, and says that it is 
a public mischief, because it affects the lives and happiness 
of members of the community who believe in the claims of 
these people. Suppose a woman who did believe were told 
that her husband or son was going to die soon, one can 
imagine the effect it would have on her. The first case in 
which it was held that it is necessary to show an intent to 
deceive is Davis v. Curry (2), and I think that in so holding 
the Court went beyond what was necessary in order to satisfy 
the Act. It seems to me that the words in s. 4 of the Vagrancy 
Act, 1824, “‘ to deceive and impose on any of His Majesty’s 
subjects’ qualify the words “using any subtle craft, means 
or device, by palmistry or otherwise,” and do not refer to 
or qualify the preceding words “pretending or professing 
to tell fortunes,’’ because the latter is ipso facto a deceiving. 
I think, therefore, that the conviction should be upheld, 
and the appeal dismissed. 


(1) [1899] 1 Q. B. 846, 850. (2) [1918] 1 K. B. 109. 
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Dartine J. In this case I have come to the conclusion, 


Stonsnouse after a great deal of doubt and in consequence of the argu- 


v. 
Masson. 


ments, that the decision of the magistrate was right. This 
is in conflict with what I said in Davis v. Curry (1), though 
Mr. Artemus Jones for the respondent has satisfied me that 
it is in accordance with my judgment in Reg. v. Entwistle. (2) 
What has convinced me that I was wrong in Davis v. Curry (1) 
is the consideration of the older statutes, which were not 
brought to our notice in that case. The prosecution in this 
case is founded on the Vagrancy Act, 1824. The earliest 
statute one need notice is 39 Eliz. c. 4, passed in 1597, and 
that statute in s. 2 deals with the matter in these words: 
“« All idle persons .. . . fayning themselves to have knowledge 
in physiognomye palmestry or other like crafty scyence, or 
pretending that they can tell destenyes fortunes or such other 
like fantasticall imagynacions ... . shal be taken adjudged 
and deemed rogues vagabonds and sturdy beggers.’’ There 
it is made an offence to pretend that one can tell “ destenyes 
fortunes,’ and there is nothing in the section about intending 
to deceive. It is assumed that to tell fortunes is a nuisance, 
and it is boldly enacted that it shall be an offence to do so, 
even though without any intent to deceive. That was followed 
by an Act of James I. (2 Jac. 1, c. 7) repealed by 12 Anne 2, 
c. 23, and then came 17 Geo. 2, c. 5, passed in 1744, which 
by s. 2 says that “all persons pretending to be gypsies, or 
wandering in the habit or form of Egyptians, or pretending 
to have skill in physiognomy, palmestry, or like crafty science, 
or pretending to tell fortunes, or using any subtil craft to 
deceive and impose on any of His Majesty’s subjects ”’ shall 
be deemed rogues and vagabonds. I read that as describing 
three offences: first, that of pretending to be gypsies; or, 
secondly, pretending to have skill in physiognomy, etc., and 
thirdly, pretending to tell fortunes, or using any subtle craft 
to deceive and impose on people. I think that the words “to 
deceive and impose on any of His Majesty’s subjects’ do 
qualify the words “ to tell fortunes ” in this way, that to tell 
fortunes is to impose on some one. Then comes the Act of 1822 


(1) [1918] 1 K. B. 109. (2) [1899] 1 Q. B. 846. 
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(3 Geo. 4,c. 40), s. 3 of which says that “all persons pretending 


to be gypsies ; all persons pretending to tell fortunes, or using Sows 


any subtle craft, means or device, by palmistry or otherwise, 
to deceive and impose on any of His Majesty’s subjects ” are 
to be deemed rogues and vagabonds. The word “ device ” 
is there used for the first time. Over seventy years have 
gone by and the form is altered. Instead of ‘‘ craft to deceive ”’ 
the section says “craft, means or device, by palmistry or 
otherwise, to deceive and impose on any of His Majesty’s 
subjects.” I come to the conclusion that that means that 
professing palmistry or telling fortunes or using any subtle 
craft is a thing which in itself is done to deceive or impose 
on His Majesty’s subjects because the Legislature had come 
to the conclusion that all such things were mischievous 
nonsense, 

Then came the statute we are now dealing with, the 
Vagrancy Act, 1824. By s. 4 it is enacted that “ every person 
pretending or professing to tell fortunes, or using any subtle 
craft, means, or device, by palmistry or otherwise, to deceive 
and impose on any of His Majesty’s subjects” is to be deemed 
a rogue and vagabond. I think it is a wrong reading of those 
words to read them as if ‘‘ with intent to deceive ”’ were added, 
and [ think so because of the reading of the earlier statutes. 
They mean that the device of palmistry or fortune telling is a 
deceptive device, and that instead of speaking of the deceptive 
device of fortune telling the section speaks of professing to 
tell fortunes to deceive and impose on, etc. On reading the 
earlier statutes I have come to the conclusion that the Legis- 
lature had decided for itself that fortune telling was a fraud, 
and that professing to tell fortunes was professing to say what 
was false. It was satisfied that people were deceived by it, 
and that therefore it was a deceptive device in itself, and 
that it did not matter whether the person telling fortunes 
believed he could do so or not, and consequently forbade its 
practice. For these reasons I have come to the conclusion 
that I was wrong in Davis v. Curry (1) and that Reg. v. 
Entwistle (2) was rightly decided. 

(1) [1918] 1 K. B. 109. (2) [1899] 1 Q. B. 846. 
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Avory J. In view of the conclusion at which the Court 


Stonenouse has arrived it is unnecessary for me to repeat what I said 


in Davis v. Curry (1), but I think it useful to recall the 
judgment of the magistrate in that case. He (2) “ was of 
opinion that the question of bona fides, in the sense that the 
appellant herself believed or had persuaded herself that she 
possessed what she called ‘supranormal’ power, was quite 
irrelevant to the issue, because the act of pretending or 
professing to tell fortunes, especially when done for gain, 
is prohibited entirely by the statute, which imports that 
deception is practised thereby irrespectively of the actual 
frame of mind of the person so pretending or professing 
or any special evidence of dishonesty.”’ That, in my opinion, 
expresses the true construction of the Act, and I only 
wish to add that according to the view which I take of the 
cases cited to us to-day, there were at least five judges who 
had expressed the same view prior to the decision in Davis v. 
Curry. (1) In Monck v. Hilton (3) both Cleasby and 
Pollock BB. took the view that pretending to tell fortunes 
was in itself an offence. And in my view Darling and 
Channell JJ. really took the same view in Reg. v. Entwistle. (4). 
Channell J. said (5) that the words “‘ to deceive and impose on ”’ 
did not apply to “ pretending or professing to tell fortunes,” 
but that the intent to deceive was involved in the words 
‘pretending or professing,’ and, looking at the earlier legis- 
lation on the subject, I come to the same conclusion. If the 
words “‘ to deceive and impose on ”’ do apply to the preceding 
words “pretending or professing to tell fortunes,’ then 
Reg. v. Entwistle (4) could not have been decided as it was, 
for it decided that it is unnecessary to allege the intent. The 
result is that it was not necessary for the magistrate in this 
case to inquire whether or not the appellants believed in this 
kind of “fantastic imagination.” The appeal must be 
dismissed. 


SHEARMAN J. I am of the same opinion. This Court has 


(1) [1918] 1 K. B. 109. (3) 2 Ex. D. 268. 
(2) Ibid. 109, 115. (4) [1899] 1 Q. B. 846, 
(5) Ibid. 851. 
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As soon as one looks into the history of this matter which has Shenae 


been dealt with at length by my brother Darling, I think it 
is quite clear. From earliest times certain persons were 
treated as rogues and vagabonds who practised certain devices 
which were considered to be bad for the public generally. 
One of these was the telling of fortunes. There is a number 
of old statutes, the last of which was 17 Geo. 5, c. 5, which 
placed among rogues and vagabonds people who did certain 
things with an intention to deceive, and to these things were 
added some which were prohibited as bad in themselves with 
whatever intention they were done. The Act of 1824 took 
the words we have to interpret almost bodily from the older 
Act, through the Act of 1822 (3 Geo. 4, c. 40) on its expiration, 
adding the word “ professing.”’ It seems to follow that the 
words were intended to have the same meaning as they had 
formerly borne, and that in the earlier Act “ craft to deceive,” 
and in the later Act “ craft, means or device .. . . to deceive,” 
mean a deceptive craft, means or device. To my mind the 
words “to deceive and impose on” do not mean “ with 
intent to deceive and impose on,” and do not qualify the 
words “pretending or professing to tell fortunes.” The 
true meaning of the section is that it makes the pretending 
or professing to tell fortunes an offence in itself. This brings 
us back to the ordinary problem one has to deal with in every 
criminal case. Before there can be a conviction in a criminal 
case it is necessary to show mens rea. One has to see in each 
case whether one is dealing with an act prohibited per se 
or an act only criminal when done feloniously or fraudulently 
with an intent to deceive. In this particular offence the mens 
rea consists in the intention to do the act prohibited by the 
statute, which is to pretend or profess to tell fortunes, and 
as soon as that act is proved it is immaterial whether the 
person pretending or professing did in fact believe that she 
could do what she professed to do or not. In my judgment 
the finding of the magistrate was right. 
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Greer J. I agree, and have very few words to add. It 


Stonenouse has been argued that the respondent’s interpretation of the 


v. 
Masson. 


relevant section would have the result that any patentee, 
or any person who had discovered a useful device for any 
purpose would be brought within the section. This is not 
so. It was necessary to qualify the words “craft, means 
or device,” and in order to do so the words were added 
that the craft, means or device is to be craft, means or device 
“by palmistry or otherwise, to deceive and impose on.” 
There is no reason whatever why the preceding words “ pre- 
tending or professing to tell fortunes’’ should be qualified 
by any such limitation, because without it they are both 
intelligible and reasonable, that is to say, there are good 
reasons why Parliament should make fortune telling an 
offence even in the case of persons who believe that they 
are truly telling these fortunes. I think that the words “to 
deceive and impose on” do not qualify the words “ pre- 
tending or professing to tell fortunes,’ and that the offence 
is complete without any finding of an intent to deceive. 


Appeal dismissed. 


Solicitors for appellant : Tiddeman & Enthoven. 
Solicitors for respondent : Wontner & Sons. 
W. L. L. B. 
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In ve FRANK HILL. 


Ex parte HOLT AND COMPANY. 


Bankruptcy y— Bankruptcy Notice—Party entitled to issue—Judgment recovered 
by Firm in Firm Name — Retirement of Partner — “ Change... . in 
the parties” entitled to Hxecution—Right to issue Bankruptcy Notice in 
Firm Name—Leave of the Court—Rules of the Supreme Court, Order xtt., 
r. 23—Partnership Act, 1890 (53 & 54 Vict. c. 39), s. 38. 


Where a firm consisting of several members has recovered in the firm 
name judgment against a debtor, the fact that a member has since 
retired from the firm does not render it necessary that the firm should 
obtain the leave of the Court under Order xxu., r. 23, of the Rules of 
the Supreme Court, in order that a bankruptcy notice may be issued in 
the name of the firm, and a bankruptcy petition presented in that name. 


ApPEAL from Brentford County Court. 

On November 15, 1919, the firm of Holt & Co., carrying on 
business in that name as bankers and army and navy agents, 
recovered, in an action in the King’s Bench Division against 
Frank Hill (hereinafter called ‘the debtor ’’), judgment for 
951. 7s. 8d. debt, 51. costs, and 4/. 3s. 6d. interest, amounting 
in all to 1047. 11s. 2d., of which 7/. 10s. was afterwards paid 
on account, leaving a balance due of 97]. 1s. 2d. At the date 
of. the judgment the firm of Holt & Co. consisted of four 
partners, who were the persons then trading under the firm 
name, and who under the Registration of Business Names 
Act, 1916 (6 & 7 Geo. 5, c. 58), were registered as the persons 
‘constituting the firm during 1919. 

On March 31, 1920, H. F. Guinness, one of the four partners 
in Holt & Co., retired from the firm, the partnership between 
him and the other partners being, so far as he was concerned, 
dissolved as from that date, and formal notice to that effect 
was published in the London Gazette of April 16, 1920. 

A bankruptcy notice dated January 1, 1921, issued at the 
request of “ Holt & Co.,” and directed to the debtor requiring 
him to pay to “ Holt & Co.” the balance of the judgment debt, 
-was on January 3, 1921, served upon the debtor. 

_ A petition, dated February 9, 1921, and signed “ Holt & 
‘Co., by V. G. M. Holt, a partner in the said firm,” was on 
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February 16, 1921, presented by that firm to the county court 
that a receiving order might be made in respect of the estate 
of the debtor on the ground that the debtor within three 
months before the date of presentation of the petition had 
committed an act of bankruptcy in that he had failed to comply 
with the requirements of the above-mentioned bankruptcy 
notice. The debtor gave notice, dated April 1, 1921, of his 
intention to oppose the petition on the grounds that the 
petitioners did not obtain final judgment against the debtor ; 
that the bankruptcy notice referred to in the petition was 
incorrect in alleging that a final judgment was obtained by the 
petitioners against the debtor and was therefore invalid and of 
no effect ; and that the debtor had not committed the act of 
bankruptcy alleged in the petition. 

On April 6, 1921, the petition was heard by the registrar 
of the county court, and a receiving order was made against 
the debtor. 

The debtor gave notice of appeal that the receiving order 
might be set aside and the petition dismissed on the grounds : 
that the petitioners did not on November 15, 1919, obtain 
final judgment against the debtor ; that since the date of the 
judgment Guinness had retired from the firm and that the firm 
was thereby dissolved ; that that retirement and/or dissolution 
constituted a change of parties within Order xxi, r. 23 (1) ; 
that under that rule when any change has taken place by death 
or otherwise in the parties entitled to execution, it is obligatory 
on the party alleging himself to be entitled to execution to 
apply to the Court for leave to issue execution; that the 
petitioners had failed to apply for and obtain that leave ; 
that the petition and the bankruptcy notice were in the 


(1) Rules of the Supreme Court, 
Order xu, r. 23: “In the following 
cases, viz.: (a) Where six years have 
elapsed since the judgment or date 
of the order, or any change has taken 
place by death or otherwise in the 
parties entitled or liable to execu- 
tion; . - . the party alleging 
himself to be entitled to execution 
may apply to the Court or a judge for 


leave to issue execution accordingly. 
And such Court or judge may, if 
satisfied that the party so applying 
is entitled to issue execution, make 
an order to that effect, or may order 
that any issue or question necessary 
to determine the rights of the parties 
shall be tried in any of the ways in 
which any question in an action may 
be tried. . 2... a2 
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premises invalid and of no effect ; that the registrar was wrong _— 1921 

in deciding that the rorrenient and/or dissolution did not Franz Hit, 
constitute a change of parties within that rule, and in deciding "re. 
that it was unnecessary for the petitioners to apply for and ser 
obtain leave under the rule ; and that s. 38 of the Partnership 

Act, 1890, was not applicable to the present case. 


Rk. W. S. Mendl for the appellant. The receiving order 
was improperly made and should be set aside. At the time 
when the firm of Holt & Co. recovered judgment against the 
debtor that firm consisted of four partners. One of these 
partners afterwards retired from the firm and the partnership, 
so far as he was concerned, was dissolved. There was thus a 
“change ... . in the parties entitled . . . . to execution ” 
within the meaning of Order xt1., r. 23 (a), of the Rules 
of the Supreme Court, and Holt & Co. could not issue execution 
against the debtor unless they first applied to the Court 
under that rule for leave to do so, and obtained leave: 
Ex parte Woodall (1); and see Brickland v. Newsome. (2) 
They proceeded, however, without the leave of the Court to 
obtain and serve upon the debtor a bankruptcy notice, to 
present a petition, and to procure the making of a receiving 
order against the debtor. All these proceedings were accord- 
ingly irregular, and the receiving order should be set aside 
and the petition dismissed: Hx parte Woodall. (1) The name 
of a firm is only a conventional mode of designating the 
persons composing it, and any variation amongst these persons 
is productive of a new signification of the name: Lindley 
on Partnership, 8th ed., Bk. I., ch. 7, s. 2, p. 138; Bk. IL., ch. 3, 
s. 1, p. 319; and on the dissolution of the firm by the retire- 
ment of a partner or otherwise the agency of the partners 
is determined for most purposes: Ib., Bk.II., ch. 2, 8.3, p. 261. 
The proceedings of the petitioning creditors in this case were 
not justified by s. 38 of the Partnership Act, 1890, which 
provides that after the dissolution of a partnership the authority 
of each partner to bind the firm, and the other rights of the 

partners continue so far as necessary to wind up the partnership 


(1) (1884) 13 Q. B. D. 479. (2) (1808) 1 Camp. 474. 
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1921 and to complete transactions begun but unfinished at the 
Franx Hix, time of the dissolution, ‘“‘ but not otherwise.” 


Sse [In re Wenham (1) was also referred to. ] 
yee ewe W. N. Stable for the respondents was not called upon 


to argue. 


Horripce J. This is an appeal from a receiving order 
made in the Brentford County Court against the appellant 
on the petition of the firm of Holt & Co. On November 15, 
1919, that firm recovered judgment against the appellant. 
When that judgment was obtained there were four part- 
ners in the firm. On March 31, 1920, one of the partners, 
H. F. Guinness, retired from the firm. On January 1, 1921,a 
bankruptcy notice following the form of the judgment issued 
against the appellant which purported to be issued in the 
name of Holt & Co. On February 16, 1921, a bankruptcy 
petition by Holt & Co. was presented and filed, and thereupon 
the receiving order was made. It is now said that because 
Guinness had retired from the firm there had been a “‘ change 

.. in the parties entitled .... to execution” within 
the meaning of Order x11., r. 23, and that leave should have 
been obtained under that rule, in order to enable a bankruptcy 
notice to be issued by the three remaining partners of the 
firm. In my opinion there was not a change of parties within 
the meaning of the rule, and it was not necessary to obtain the 
leave of the Court under the rule. At the time when the 
judgment was recovered by Holt & Co. the persons who were 
entitled to enforce it were the four persons who were at that 
time the members of the firm. On the retirement of Guinness 
the persons entitled to enforce the judgment were still the 
members of the firm of Holt & Co. By virtue of s. 38 of the 
Partnership Act, 1890, there was for this purpose no change 
in the firm. That section provides: ‘ After the dissolution 
of a partnership the authority of each partner to bind the 
firm, and the other rights and obligations of the partners, 
continue notwithstanding the dissolution so far as may be 
necessary to wind up the affairs of the partnership, and to 


(1) [1900] 2 Q. B. 698. 
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complete transactions begun but unfinished at the time of 1921 
the dissolution.” Here it is clear that the proceedings were #aanx Hus, 
perfectly regular. The judgment was obtained in the name J” 7: 
of Holt & Co. The bankruptcy notice was in the name of apne 
that firm, and the petition was presented in the name of that Homage J. 
frm. The firm of Holt & Co. originally consisted of four 

members and the surviving or continuing partners of the firm 

were quite at liberty to issue the bankruptcy notice and to 

present that petition. I shall not assume that they had not 


authority to do so. 


SaLTeR J. I agree. 
Appeal dismissed. 


Solicitors for appellant : Fowler, Legg & Young. 
Solicitors for respondents: Dowsons & Sankey. 
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In re WIGZELL. Feb. 7. 

C. A. 

Ex parte HART. Morrie 

15. 


Bunkruptcy—Receiving Order—Stay of Advertisement and all Proceedings 
thereunder pending Appeal—Subsequent Payments into Bank by Bankrupt 
—Payments out to Bankrupt by Bank—Ignorance of Bank—Right of 
Trustee in Bankruptcy to claim Money from Bank—Bankruptcy Act, 1914 
(4 & 5 Geo. 5, c. 59), ss. 11, 18, 37, 38, 45, 46, 74—Bankruptcy Rules, 
1915, r. 186. 


A receiving order was made against a debtor who thereupon applied 
for and obtained a stay of the advertisement of the receiving order and 
all proceedings thereunder pending an appeal therefrom. The appeal 
was subsequently dismissed and an order was made adjudicating him 
bankrupt. At the date of the receiving order the bankrupt had an 
account at a bank. After the making of the receiving order and pending 
the hearing of the appeal the bankrupt paid into the bank sums amounting 
to 1651; which he had collected from his debtors, and drew out of his 
account sums amounting to 1991. ‘The bank acted in good faith and 
received and paid those sums in the ordinary course of business without 
knowing that a receiving order had been made against the bankrupt. 
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The trustee in bankruptcy claimed a declaration that the sums paid into 
the bank after the date of the receiving order vested in him as trustee :— 

Held, by the Divisional Court and the Court of Appeal, that the sums 
paid into the bank by the bankrupt after the date of the receiving 
order became by virtue of s. 18, sub-s. 1, 8. 37, sub-s. 1, and s. 38 (a), 
of the Bankruptcy Act, 1914, the property of his trustee in bankruptcy, 
and that the bank were not entitled to credit themselves with the 
payments out to the bankrupt, as those transactions took place after 
the date of the receiving order and were therefore not protected by 
ss. 45 and 46; that there was nothing dishonest in the trustee enforcing 
the rights given to him by the Act, and that the action of the Court in 
staying the advertisement and proceedings could not operate in any 
way in derogation of the rights of the trustee. 

In ve Thellusson [1919] 2 K. B. 735 considered and distinguished. 

Ex parte James (1874) L. R. 9 Ch. 609 ; Hx parte Rabbidge (1878) 
8 Ch. D. 367; In re Hail [1907] 1 K. B. 875 ; In re Tyler [1907] 1 K. B. 
865; In re Stokes[1919] 2 K. B. 256 discussed. 


AppEAL from a decision of the judge of the Edmonton 
County Court upon a motion by the trustee in bankruptcy 
of G. R. Wigzell against Barclays Bank, Ld., claiming a 
declaration that the monies standing to the credit of the 
bankrupt at the bank and monies paid into the bankrupt’s 
account at the bank drawn out or upon by the bankrupt 
between October 8 and November 10, 1919, formed part of 
the property of the bankrupt divisible among his creditors, 
and vested in the trustee of the bankrupt. 

A receiving order was made against the bankrupt in the 
Edmonton County Court on October 8, 1919. After the 
receiving order was made the bankrupt applied for a stay of 
the advertisement of the receiving order and all proceedings 
thereunder pending an appeal to the High Court against 
the making of the receiving order. This application was 
granted, and in consequence thereof the receiving order 
was not advertised pending the hearing of the appeal. The 
appeal was heard on November 10, 1919, and was dismissed 
with costs. The order of adjudication was made on 
November 20, 1919. 

At the date of the receiving order the bankrupt had an 
account at the Stoke Newington branch of Barclays Bank, Ld., 
which account was then overdrawn to the amount of 261. 7s. 2d. 
After the making of the receiving order and pending the 
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hearing of the appeal therefrom, the bankrupt paid into his 
account at that branch sums which he had collected or other- 
wise obtained from his debtors, and which were due to his 
estate, amounting to 1651. 2s. 3d., and he drew upon the 
bank for various sums. The payments out of the account 
amounted to 199]. 19s. 7d. The payments in began on 
October 8 and ended on November 5, 1919. 

The bank acted in good faith and received and paid out 
the various sums above mentioned in the ordinary course of 
business without knowing that a receiving order had been 
made against the bankrupt, and it was contended that they 
were deprived of the means of knowledge by the action of the 
Court in staying the advertisement and proceedings. 

The trustee claimed that as the sum of 165]. 2s. 3d. was 
paid in after the date of the receiving order it vested in him 
as trustee, and that the bank were not entitled to credit 
themselves with anything paid out to the bankrupt. 

The county court judge held that the trustee’s contention 
was well founded, and that he was entitled to the declaration 
claimed. 

Barclays Bank, Ld., appealed. 


Sir Harold Smith for Barclays Bank, Ld. The Court 
by suspending the advertisement of the receiving order 
deprived the bank of all means of knowing that a receiving 
order had been made, and as the bank acted in good faith 
and in the ordinary course of business it is not equitable that 
they should suffer a loss attributable to the fact that the 
Court by making the order staying the advertisement pre- 
vented the bank from obtaining knowledge that a receiving 
order had been made. By s. 11 of the Bankruptcy Act, 1914, 
notice of every receiving order, stating the name, address, 
and description of the debtor, the date of the order, etc., has 
to be gazetted and advertised in a local paper in the pre- 
scribed manner. Sect. 74, sub-s. 1, imposes a duty on the 
Official Receiver to advertise the receiving order. Under 
r. 186 of the Bankruptcy Rules, 1915, where a receiving order 
is made in a county court the registrar must forthwith give 


837 


1921 


WIGZELL, 


In re. 


Hart, 
Ex parte. 


838 


1921 


WIGZELL, 


In re. 


Hart, 
Ex parte. 


KING’S BENCH DIVISION. (1921) 


notice thereof to the Board of Trade, and the Official Receiver 
must forthwith send notice thereof to such local paper as the 
Board of Trade may direct, or in default of such direction, 
as he may select. The principle which ought to be followed 
in this case was laid down in Hx parte James(1) and in 
Ex parte Simmonds. (2) Lord Esher said in the last case that 
“although the Court will not prevent a litigant party from act- 
ing in this way [namely, to keep money paid under a mistake 
of law] it will not act so itself, and it will not allow its own 
officer to act so. It will direct its officer to do that which 
any high-minded man would do, viz., not to take advantage 
of the mistake of law..... A trustee in bankruptcy has always 
been treated as an officer of the Court of Bankruptcy, and 
the Court will order him to act in an honourable and high- 
minded way.” That principle was followed in In re Tyler (3), 
where Buckley L.J. said: “In Ex parte James (4) James L.J. 
speaks of money which in equity belongs to some one else. 
In my judgment he there meant money which in point of 
moral justice and honest dealing belongs to some one else. 
He was using the words in a popular sense, and not in the 
sense of money which in a Court of Equity would belong to 
some one else. I think the context of his judgment plainly 
shews that that was his meaning. In Hx parte Simmonds (5) 
Lord Esher referring to Ex parte James (1), says that the 
Court will direct its officer to act as any high-minded man 
would act—namely, not to take advantage of a mistake of law. 
That is to say, assuming that he has a right enforceable in a 
Court of justice, the Court of Bankruptcy or the Court for 
the administration of estates in Chancery will not take 
advantage of that right if to do so would be inconsistent with 
natural justice and that which an honest man would do.” 
Those cases were considered and applied in In re Thellusson. (6) 
There money was lent by the applicant to, and received by 
the debtor, in ignorance of the fact that a receiving order 
had been made against the debtor, and it was held by the 


(1) L. R. 9 Ch. 609. (4) L. R. 9 Ch. 614. 
(2) (1885) 16 Q. B. D. 308, 312. (5) 16 Q. B. D. 308. 
(3) [1907] 1 K. B. 865, 873. (6) [1919] 2 K. B. 735. 
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Court of Appeal that the Court of Bankruptcy ought not to 
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allow its officer to insist upon a rule of law or equity in the wWiazetz, 


administration of an estate in bankruptcy under the control 
of the Court where insistence would produce an unjust and 
dishonest result, and that as it would have been dishonourable 
for the debtor to receive the money if he had known of the 
receiving order the trustee ought to refund it. 

[Horripce J. There must always be some delay between 
the making of the receiving order and the advertisement of 
the order. Is it unjust for the trustee to claim money paid 
after the making of the order but before the advertisement 
appears in the paper, or is it only unjust for the trustee to 
claim money in cases where the advertisement is delayed ? 
By ss. 45 and 46 of the Bankruptcy Act, 1914, protection is 
only given to those transactions by or with the bankrupt 
which take place before the date of the receiving order, and by 
ss. 18, 37 and 38 the title of the trustee relates back to the 
date of the receiving order. ] 

The trustee is estopped from claiming the money in either 
case. The trustee must act honestly and he must not take 
advantage of the debtor’s dishonesty to the detriment of a 
third party who has acted innocently. The Court of Appeal 
in Thellusson’s Case (1) disregarded the Act of Parliament, 
because it was fair and honest that the trustee should not 
insist upon the rights which the Act gave him. In In re 
Teale (2) the Court ordered a receiving order to be antedated 
to the date on which it ought to have been made if a bank- 
ruptcy petition had not been wrongly dismissed, but the 
Court expressed the opinion that third parties who had had 
dealings with the bankrupt in the interval should not be 
affected by the antedating of the order. The Court decided 
in In re Bell (3) that it would be inequitable to allow a trustee 
in bankruptcy to take property which the bankrupt honestly 
considered he held as trustee. The bank in the present case 
were under an obligation to honour the cheques of the bank- 
rupt so long as they had no knowledge that a receiving order 


(1) [1919] 2 K. B, 735. (2) [1912] 2 K. B. 367. 
(3) (1908) 99 L. T. 939. 
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had been made, and in the absence of such knowledge or that 
their customer contemplated a breach of trust the bank are 
not liable to make good the trust money: see Coleman v. 
Bucks and Oxon Union Bank. (1) 

G. F. Kingham and H. Geen for the trustee in bankruptcy. 
The money that was in the bankrupt’s account at the Stoke 
Newington branch of Barclays Bank when the receiving 
order was made and the money that was subsequently paid 
into that account by the bankrupt vested in his trustee in 
bankruptcy. By s. 18, sub-s. 1, of the Bankruptcy Act, 1914, 
upon the adjudication of a debtor as bankrupt, the property 
of the bankrupt thereupon becomes divisible among his 
creditors and vests in the trustee. By s. 37, sub-s. 1, the 
bankruptcy of a debtor is deemed to relate back to, and to 
commence at the time of the act of bankruptcy being com- 
mitted on which the receiving order was made. By s. 38 (a) 
all such property as may belong to or be vested in the bankrupt 
at the commencement of the bankruptcy, or may be acquired 
by him or devolve on him before his discharge, is divisible 
among his creditors. ‘‘ The trustees’ title accrues not by any 
order declaring the transaction an act of bankruptcy but by 
the operation of the statute as soon as the receiving order is 
made”: per Lord Sterndale M.R. in In re Gunsbourg. (2) 
The decision in In re Thellusson (3) is distinguishable. It 
was there held that as the trustee is an officer of the Court, 
the Court will compel him to do what is honourable, and 
although he may have a right in law or equity to retain 
money in the hands of the bankrupt he will not be allowed to 
do so if the circumstances are such that upon learning them 
an honest man would have at once returned the money. In 
that case the money would not have been paid to the bankrupt 
if it had been known that a receiving order had been made, 
and moreover it did not form any part of the bankrupt’s 
estate,and it would therefore have been dishonest of the trustee 
to have kept it. In the present case, however, the money 
which was paid into the bank was money which formed part 


(1) [1897] 2 Ch. 243, (2) [1920] 2 K. B. 426, 437. 
(3) [1919] 2 K. B. 735. 
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of the bankrupt’s estate, as it was money owed to him by his 
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debtors, and therefore as from the adjudication was money Wiemsie, 


which vested in his trustee. The bankrupt therefore paid 
into his banking account, and drew out from that account 
the trustee’s money. There is nothing dishonest in the 
trustee in the present case claiming money which the Act 
says is vested in him, and moreover he is bound to take steps 
to protect the interests of the creditors. The only objection 
that the bank can urge to the declaration is the fact that the 
receiving order was not advertised in the usual way, but the 
trustee was no party to the stay of advertisement being 
granted. The granting of the stay did not cause any hardship, 
as the bank could, by inspecting the book in which the 
receiving order was entered, have discovered that the order 
had been made, notwithstanding the fact that it had not 
been advertised. The bank ought to have searched or caused 
searches to be made. There have been many cases in which 
debtors have paid money which they owed to a bankrupt 
after the date of the receiving order but before the receiving 
order had been advertised, and they have had to pay the 
money over again to the trustee. Phillimore J. in In re 
Teale (1) expressed the opinion, without deciding the point, 
that transactions between receiving order and adjudication 
were not protected, and he pointed out that that interval of 
time is often considerable. The Court of Appeal in In re 
Carr (2) stayed all advertisements for two months, but the 
Court pointed out that they were not staying the hand of 
the Official Receiver, and that he would be able to protect 
the property. 


Sir Harold Smith replied. 
Cur. adv. vult. 


Feb. 7. Horripce J. read a judgment in which he stated 
the facts set out above, and continued as follows: The 
appellants appeal to this Court against the order making 
them responsible for the sum of 1651. 2s. 3d. It was con- 

tended before us on behalf of [the appellants that inasmuch 


(1) [1912] 2 K. B. 371. (2) (1886) 3 Times L. R. 120. 
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as they admittedly paid the sum of 1997. 19s. 7d. bona fide 
and without knowledge of the receiving order, the advertise- 
ment of which had been stayed by the Court, the trustee could 
not as an honest man ask for payment of the 1651. 2s. 3d. 
In support of this contention the case of In re Thellusson (1) 
was relied on. 

It seems clear that the effect of s. 18, sub-s. 1, s. 37, sub-s. 1, 
and s. 38 (a), of the Bankruptcy Act, 1914, is to make the 
1651. 2s. 3d. the property of the trustee in bankruptcy, and 
these transactions were not protected by ss. 45 or 46, which 
both apply to transactions before the receiving order. 

The question remains whether or not the trustee in the 
circumstances of this case ought as an honest man to enforce 
his rights against the bank. 

Under s. 11 of the Bankruptcy Act notice of every receiving 
order is to be gazetted and advertised in a local paper in the 
prescribed manner. By s. 74, sub-s. 1, it is the duty of the 
Official Receiver to advertise the receiving order, and by 
r. 186 the Registrar is forthwith to give notice to the Board 
of Trade of the making of a receiving order, and the Official 
Receiver has forthwith to send notice thereof to such local 
paper as the Board of Trade may from time to time direct, 
or in default of such direction, as he may select. 

In this case the Court stayed the insertion of the advertise- 
ment until after the hearing of the appeal to the Divisional 
Court, and it was contended before us that, having regard to 
this action on the part of the Court, it would not be proper to 
allow the trustee to enforce his rights against persons who 
had acted bona fide and who had not an opportunity of 
seeing the advertisement of the receiving order. 

I have very carefully read the judgments of the Court of 
Appeal in In re Thellusson. (1) The facts of that case were 
that the bankrupt who knew that a petition had been pre- 
sented against him which was coming on for hearing obtained 
from the applicant a sum of 9001. of which the balance of 
7641. Os. 5d. was the subject matter of decision. Neither the 
bankrupt nor the applicant had any knowledge at the time 

(1) [1919] 2 K. B. 735. 


2 K. B. KING’S BENCH DIVISION. 


of the payment that a receiving order had in fact been made. 
Warrington L.J. says (1): “I think under such circumstances 
an honest man would on ascertaining the facts at once repay 
the money.” Duke L.J. says (2): “The principle to be 
applied is that the Court in Bankruptcy ought not to allow its 
officer to insist upon a rule of law or equity in the administra- 
tion of an estate in bankruptcy under the control of the 
Court where such insistence would produce an unjust and 
dishonest result.” Atkin L.J. says (3): “If it would be 
dishonourable of the debtor to use the money to pay his 
creditors, it is equally dishonourable for the officer of the 
Court, knowing the full facts, to use the money to pay his 
creditors.” 

I have not dealt with the earlier authorities, as they are fully 
discussed in the judgment of the Court of Appeal, but I think 
the case of In re Thellusson (4) clearly enunciated the principle 
and afforded the most extended example of the principle it 
affirmed. Atkin L.J. says (5): “It only remains to add 
that the principle of Ex parte James (6) has not been applied 
before in quite similar circumstances. Here we are directing 
the return of money paid in execution of the consideration 
moving from the promisee in a contract of loan; and we 
are doing so in the absence of the debtor, the other party to 
the contract. It is an extended application of the principle, 
but the principle is the same.” 

On behalf of the applicant it was contended that the facts 
of this case brought it distinctly within the principle of In re 
Thellusson. (4) It was said that in each case the payment 
was made after receiving order and in ignorance of the fact 
that the receiving order had been made. 

The question we have to decide is a very difficult one, but 
I cannot think that the judgment of the Court of Appeal 
in In re Thellusson (4) was intended to lay down the general 
principle that the trustee ought never to enforce his rights in 
respect of payments made after a receiving order in ignorance 


(1) [1919] 2 K. B. 751. (4) [1919] 2 K. B. 735. 
(2) Ibid. 756. (5) Ibid. 765. 
(3) Ibid. 764. (6) L. R. 9 Ch. 609. 
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of the receiving order being made. I think what the. judg- 
ment did decide was that on the facts of that particular case 
it would not be right for the trustee to enforce his claim. 
In this case the stay of the advertisement was not the act of 
the trustee but the act of the Court, but having regard to 
the decision in In re Thellusson (1) I do not think that this 
fact would make any difference if the result of the stay was 
to make it inequitable for the trustee to enforce his right. 
Atkin L.J. in In re Thellusson says (2): “‘It can make no 
difference whether the trustee himself has acquired the pro- 
perty by unworthy means, or whether there is vested in him 
by operation of law property which has been acquired by the 
debtor by unworthy means.” Transactions which are to be 
protected are expressly provided for by ss. 45 and 46 of the 
Bankruptcy Act, 1914, and these sections expressly provide 
that in order to obtain protection the transactions must be 
before the receiving order. If we were to hold in this case that 
the trustee could not recover I think it would be in effect 
altering those sections to give protection in all cases where 
the party claiming protection had no notice of a receiving 
order, although one had in fact been made. Apart from 
the stay of advertisement in this case, which was the act of 
the Court, there would necessarily have been an interval of 
time between the making of the receiving order and the actual 
appearance of the advertisement, and I cannot think that the 
trustee could be prevented from claiming in respect of trans- 
actions between these two dates because the receiving order 
had not been made known to the person from whom the claim 
was made, and I do not think the action of the Court in stay- 
ing the advertisement can act in any way in derogation of the 
rights of the trustee. 

I think the true view of the decision of the Court of 
Appeal is that the Court ought to ascertain in each case 
whether or not it is honest and right for the trustee to 
make his claim, and in my judgment it was honest and 
right for the trustee to enforce the rights given to him in 
the Act of Parliament, and which Parliament might have 


(1) [1919] 2.K. B. 7365. (2) [1919] 2 K. B. 764. 
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made to depend on the fact of notice or no notice if they had 
desired to do so. 

In this case the monies paid in were clearly the property of 
the trustee, and I do not think the payments out can in 
any way be relied upon in favour of the bank. I have 
endeavoured to interpret and give full effect to the decision 
in In re Thellusson (i) which, as I understand it, is that 
the Court will not allow its officer to do what is not honest, 
but in this case I can see no dishonesty in the trustee enforcing 
his claim. 


SALTER J. read the following judgment. I am of the same 
opinion. The legal right is clear. The money claimed by 
the trustee is vested in him and divisible among the creditors 
by the express terms of the Act. The Court of Appeal, how- 
ever, have repeatedly decided that where a bankrupt’s estate 
is being administered by the trustee under the supervision of 
a Court, that Court has a discretionary jurisdiction to dis- 
regard legal right, and that such jurisdiction should be exer- 
cised wherever the enforcement of legal right would, in the 
opinion of the Court, be contrary to natural justice. In 
reliance on these decisions the learned county court judge 
was invited, in the exercise of his discretion, to disallow the 
trustee’s claim. He declined to do so. This discretion is 
clearly subject to review, and we are asked, in the exercise 
of our discretion, to reverse it. The question to be decided 
is, therefore, one of ethics, not of law. 

Legal rights can be determined with precision by authority, 
but questions of ethical propriety have always been, and will 
always be, the subject of honest difference among honest men. 
The effect of exercising the jurisdiction which these decisions 
have asserted and defined is to deprive the creditors of money 
which is divisible among them by law. I feel sure that such 
a power should not be used unless the result of enforcing the 
law is such that, in the opinion of the Court, it would be pro- 
nounced to be obviously unjust by all right-minded men. I 
do not think this can be asserted, with any confidence, in the 
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present case. There is, in my opinion, a material difference 
between the facts we have to consider and those in Jn re 
Thellusson (1), and in the cases which that decision followed 
and extended. In those cases the assets had been increased 
in Ex parte James (2), Ex parte Simmonds (3) and in 
In re Rhoades (4), by payments made under mistake of 
law; in In re Tyler(5) by a life insurance maintained 
by the debtor’s wife, and in In re Thellusson (1) by money 
obtained by the unfair conduct of the debtor. In the 
present case the assets have been diminished, and diminished 
by conduct of the debtor which was equally unfair to the 
appellants and to the creditors. Neither the appellants nor 
the trustee were parties to the order staying advertisement 
which enabled the debtor to withdraw this money from the 
bank. The question is which of two equally innocent parties, 
the appellants and the creditors, is to suffer by the debtor’s 
improper conduct. The law places the loss on the appellants. 
I think that a creditor might say, without loss of honour, that 
he was not called on to waive his legal rights in order to 
shoulder a loss which he did nothing to cause and which the 
law places elsewhere. I could equally well understand a 
creditor deciding to forego the money rather than force the 
bank to make it good. I think an honest man might take 
either view. The bank suffers hardship, no doubt, but the 
result is not, in my opinion, so plainly immoral as to justify a 
Court of law in disregarding legal right. I think, therefore, 
that the discretion was rightly exercised, and that this appeal 


should be dismissed. 
Vas 105 (Se 


Barclays Bank, Ld. appealed. The appeal was heard on 
March 11, 14, 15, 1921. 


Douglas Hogg K.C. and Sir Harold Smith for the appellants. 
We ask the Court to treat the receiving order as having been 
made at the date of the appeal. By the suspension of the 

(GN) RENEE) a SG 1B}, ety, (3) 16 Q. B. D. 308. 


(2) L. R. 9 Ch. 609. (4) [1899] 2 Q. B. 347. 
(5) [1907] 1 K. B. 865. 


2 K. B. KING’S BENCH DIVISION. 


advertisement of the receiving order the appellants were 
deprived of the knowledge that the receiving order had been 
made. By the scheme of the Bankruptcy Act where once an 
act of bankruptcy has been committed by the debtor, if he 
subsequently becomes bankrupt all his property, from the 
date of the act of bankruptcy, vests in the trustee; but 
it is not fair that persons who have bona fide dealt with the 
debtor as a solvent person, without knowing that he was in 
peril of bankruptcy, should suffer ; so bona fide dealings with 
the debtor are protected up to the date of the receiving order, 
because immediately it is made notice of it is given to the 
world by advertisement. When the advertisement is stayed 
by the Court, as it will be in a proper case, then the date 
of the receiving order ought to be advanced to the time when 
the stay is taken off and the receiving order is made effective. 
Where there is a refusal to make a receiving order and on appeal 
it is subsequently made it is dated back to the date when 
it should have been made. But if there are dealings by third 
parties with the debtor between the hearing before the 
Registrar and the appeal the Court will protect them by 
treating the date of the appeal as the date of the receiving 
order: In re Teale (1); In re Raatz. (2) 

The principle is laid down in Ex parte James (3)—namely, 
that the Court will not allow its officer, the trustee, to act 
in a manner that is dishonourable by claiming money which 
in equity belongs to someone else: Hx parte Simmonds (4) ; 
In re Rhoades (5); In re Tyler (6); In re Hall(7); In re 
Thellusson. (8) In the latter case In re Hall (7) was relied 
upon as limiting the principle, but it was there distinguished, 
as also was T'apster v. Ward. (9) 

It is submitted that the appellants on the principle 
established by the authorities are entitled to protection in 
this case. 

[They also referred to Cohen v. Mitchell. (10)] 


(1) [1912] 2 K. B. 367. (6) [1907] 1 K. B. 865. 

(2) (1897) 4 Manson, 50. (7) [1907] 1 K. B. 875. 

(3) L. R. 9 Ch. 609. (8) [1919] 2 K. B. 735. 

(4) 16 Q. B. D. 308. (9) (1909) 101 L. T. 503. 
(5) [1899] 2 Q. B. 347. (10) (1890) 25 Q. B. D. 262. 
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Clayton K.C. and Kingham for the trustee in bankruptcy. 
The Court is asked to repeal provisions which have run 
through all the Bankruptcy Acts. Those Acts have laid 
down as matter of administration certain defined rules, and 
to depart from them is in effect to legislate, which the Court 
will refuse to do. 

This case is covered by Hx parte Rabbidge.(1) It is true 
it was decided upon the Act of 1869, but in all material 
respects that is the same as the present Act. 

[Lorp STERNDALE M.R. referred to Wells v. Wells (2) 
where the authorities were discussed by Swinfen Eady L.J. 
in delivering the judgment of the Court in that case.] 

The Bankruptcy Act, 1914, lays down what is the property 
of the bankrupt, and protects certain transactions, and enacts 
that others shall not be protected. The Court cannot, under 
this suggested jurisdiction to control the action of its officers, 
repeal those provisions. 

There is no evidence that any part of the money drawn 
out of the bank by the bankrupt between the date of the 
receiving order and the date of the hearing of the appeal 
from it was applied by the bankrupt in payment of his 
creditors or of wages. 

The Legislature, knowing of the hardships occasioned to 
creditors in certain cases has itself supported innocent 
transactions, subject to an express limitation that they 
should take place before the date of the receiving order or 
some equivalent date: see Bankruptcy Act, 1806 (46 Geo. 3, 
c. 135), s. 1; Bankruptcy Act, 1825 (6 Geo. 4, c. 16), ss. 81, 
82; Judgments Act, 1839 (2 & 3 Vict. c. 11), s. 12; Bank- 
ruptcy Act, 1849 (12 & 13 Vict. c. 106), s. 133; Bankruptcy 
Act, 1869 (32 & 33 Vict. c. 71), s. 94, s. 95, sub-s. 1; Bank- 
ruptcy Act, 1883 (46 & 47 Vict. c. 52), s. 49; Bankruptcy 
Act, 1914 (4 & 5 Geo. 5, c. 59), s. 45. 

The standard of high-mindedness is laid down by the Act itself 
and ought not to be extended. Ex parte James (3) shows 
that the Court in applying the principle of high-mindedness 


(1) 8 Ch. D. 367. (2) [1914] P. 157. 
(3) L. R. 9 Ch. 609. 
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must have regard to all the circumstances of the case. 
There the trustee had made an illegal demand and it was 


held that it was not decent that an officer of the Court w 


should act in that way. Ex parte Simmonds (1) was to the 
same effect. In In re Tyler (2) there was what almost 
amounted to a fraud by silence within Ramsden v. Dyson. (3) 
In that case the official receiver knew that there was an 
existing policy of assurance on the life of the bankrupt and 
that his wife was paying the premiums. In_ those 
circumstances the Court held that having regard to that 
knowledge it ought not to allow its officer to retain the policy 
moneys without repaying the wife the sums she had paid 
for premiums and interest. In re Hall (4) was distinguished 
from In re Tyler (2) on that ground: see Tapster v. Ward (5) ; 
In re Stokes. (6) 

In In re Thellusson (7) the facts are material. The object 
of the loan there was to satisfy a pressing creditor of the 
debtor. Neither the lender nor the debtor was aware at 
the time the loan was made that a receiving order had been 
made against the debtor. 

[YouncerR L.J. That was a case of extraordinary hardship. 
The lender would not even have been able to prove in the 
bankruptcy. ] 

The trustee was there seeking to use assets which under 
no moral process ought to form part of the bankrupt’s estate. 
The money here in question is distributable among the 
creditors of the present bankruptcy : In re Clark. (8) 

It is submitted that the present case is distinguishable 
from the previous cases in three respects :— 

1. The statute having laid down what is the property 
of the bankrupt divisible amongst his creditors has itself 
taken into account what is the statutory indulgence to be 


allowed. 
2. In all the previous cases the trustee was seeking to 


(1) 16 Q. B. D. 308. (5) 101 L. T. 25, 27. 
(2) [1907] 1 K. B. 865. (6) [1919] 2 K, B. 256. 

(3) (1866) L. R. 1 H. L, 129. (7) [1919] 2 K. B. 735, 757. 

(4) [1907] 1 K. B. 875. (8) [1894] 2 Q. B. 393, 403, 408. 
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increase the assets of the bankrupt by reason of transactions 
which the Court thought morally unjust. Here the appellants 
are seeking to take away what the statute has said is the 
property of the bankrupt. 

3. In this case and in all the other cases except In re 
Thellusson (1) there was no act or omission on the part of 
the trustee which operated as a legal, moral or equitable 
estoppel. 

Bankruptcy is a creature of statute and has no common 
law basis. Where therefore a statutory limit for protected 
transactions is imposed regard must be had to it in bank- 
ruptcy administration. Administration in bankruptcy could 
not proceed if the principles suggested by the appellants 
were to be extended. 

The Court is bound to act upon decisions only so far as 
they lay down a principle of law. 

The old plea of purchase for valuable consideration without 
notice established in Bassett v. Nosworthy (2) is no longer 
available: Ind, Coope & Co. v. Emmerson. (3) 

[They also referred to In re Manning. (4)] 

Douglas Hogg K.C. in reply. 


Lorpd STERNDALE M.R. This is an appeal from a Divisional 
Court sitting in bankruptcy. It was opened before us as 
involving very important principles, and was argued by counsel 
for the bank with considerable elaboration, but at the end 
it came down to a question of what was to be done on the 
particular facts of the case. I quite agree that the first 
point is an important one—namely, whether the Court has 
power where the trustee has established a legal or equitable 
right to some property of the bankrupt to say: “No, you 
must not enforce that legal or equitable right because you 
are an officer of the Court; it would not be right to do it, 
and the Court will not act dishonourably.” But it was 
decided at least thirty or forty years ago that the Court had 
that power, and therefore it is, I think, quite unnecessary 


(1) [1919] 2 K. B. 735. (3) (1887) 12 App. Cas. 300. 
(2) (1673) Rep. temp. Finch 102. (4) (1885) 30 Ch. D. 480. 
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to go through the facts and arguments with regard to that 
point. It seems to me to have been established practically 
that there must be read into s. 45 of the Bankruptcy Act, 
1914, after the second proviso, a third proviso: ‘‘ Provided 
that the transaction whenever it takes place is one which 
it would not be honourable or high minded for a trustee to 
impeach.” The Court will not allow a trustee in bankruptcy, 
who is its officer, to do, and certainly will not make an order 
that he shall do, something which in its opinion is dis- 
honourable and not high-minded. I notice that Lord Esher in 
Ex parte Simmonds (1) says that the principle being a good, 
a righteous, and a wholesome one, he eagerly desires to adopt 
it. I have not thought it relevant to consider whether I 
adopt it with eagerness or not. When I find a principle 
laid down by a Court whose decision is binding upon me, 
I think the only thing I can do is humbly and faithfully to 
follow it to the best of my ability, and that is the only view 
that I take of that principle. It has been laid down, and 
I have to adopt and follow it. That principle undoubtedly 
does give rise, in my opinion, to a very considerable difficulty, 
because it is only necessary to resort to it after the trustee 
has proved a legal or equitable title to the property. If 
he fails to prove a legal or equitable title he cannot have 
an order in his favour. But when he has proved a legal or 
equitable title then this principle comes in, and the Court 
has to inquire whether or not it is honourable and high- 
minded in the Court to enable him to enforce that title. I 
entirely agree with what was said by Atkin L.J. in Jn re 
Thellusson (2) that ‘‘ while one may agree that opinions as to 
rules of honesty differ, yet the difficulty of recognising honesty 
when she appears, affords no adequate reason for discarding 
her altogether.” But that unexceptionable principle does 
not seem to give much help when one has to apply it to a 
particular case, since the last words of the learned Lord Justice 
must then be read in this way ; “ the difficulty of recognising 
honesty when, in my opinion, she appears, affords no adequate 
reason for discarding her altogether,” because the question 


(1) 16 Q. B. D. 308, 312. (2) [1919] 2 K. B. 735, 764. 


851 


C. A. 
1921 


WIGZELL, 


In re. 


Hart, 
Ez parte. 


Lord Sterndale 
MR. 


852 


C. A. 
1921 


WIGZELL, 


In re. 


Hart, 
Ex parte. 


Lord Sterndale 
M.R. 


KING’S BENCH DIVISION. (1921] 


whether the principle of honesty directing the conduct of 
the Court has appeared or not must depend upon the individual 
opinions of the judges who have at that moment to give the 
decision of the Court. I notice that Salter J. in his judgment, 
which seems to me to be one of extremely good sound sense 
and sound law, says this: ‘“ Legal rights can be determined 
with precision by authority, but questions of ethical pro- 
priety have always been, and will always be, the subject of 
honest difference among honest men.” I do not know that 
I go quite so far as the learned judge in saying that legal 
rights can always be determined with precision by authority. 
There are no doubt rules to which you can resort, but in 
practice we have seen that absolute unanimity is not always 
obtained, even when you are dealing with legal or equitable 
rights. But when you once enter on the field in which there 
is no standard to be applied except that which each person 
thinks is the one of honesty and right the difficulty of course 
becomes enormously increased. To repeat Salter J.’s words: 
“‘ Questions of ethical propriety have always been, and will 
always be, the subject of honest differences among honest 
men.” There could not be more striking instances of that 
statement than the two cases of In re Hall(1) and In re 
Thellusson (2) which have been cited to us. In Jn re Hall (1) 
the judge in the Court below thought that the transaction 
was such an unfair one for the trustee to enforce that he would 
not enable him to do so. The Court of Appeal took a totally 
different view and said that it was a perfectly honourable 
transaction or claim for the trustee to enforce. On the other 
hand in In re Thellusson (2) the position was exactly reversed. 
In that case a learned judge of great experience in bankruptcy 
was of opinion that there was nothing unfair or dishonourable 
in the trustee enforcing his claim. The Court of Appeal on 
the other hand thought that there was and in strongly worded 
judgments reversed the learned judge’s decision and said 
that it was a most unconscionable claim on the part of the 
trustee. Those are instances of the extraordinary dif- 
ferences of opinion that there must be when, as Salter J. 


(1) [1907] 1 K. B. 875. (2) [1919] 2 K. B. 735. 
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says, honest men are discussing ethical questions which must 
be the subject of honest differences amongst them. 

Now there is, in my opinion, only one question of principle 
which arises in this case, and that is this. The argument for 
the appellants, I think practically in so many words, requires 
that it should be laid down as a general principle that 
wherever there is a stay of advertisement of a receiving order 
or of proceedings—and the stay of advertisement is really 
for the purposes of this case the important oné—a transaction of 
the debtor’s bank in receiving money from the debtor is pro- 
tected, and the trustee cannot ask the bank to pay him that 
money as being the debtor’s property. What took ‘place 
here was this. A bankruptcy petition was filed against the 
debtor upon which the learned county court judge made 
a receiving order. Either at the same time or later in the 
same day—it does not seem to me to matter which—he made 
an order staying proceedings under the receiving order in order 
that the debtor might have an opportunity of benefiting 
by his appeal if he succeeded in getting the receiving order 
rescinded. Of course if the proceedings went on and the 
receiving order were advertised, the fruits of a successful 
appeal would be largely lost to the debtor, and therefore 
that order to stay was made by the county court judge. 
As a matter of fact the bank did not know that the receiving 
order had been made. The debtor paid 1651. into his account, 
and he drew out some 1991., and the order as it stands is that 
the bank do pay to the trustee that sum of 165/., and they are 
not allowed to credit against it any portion of those sums 
which were drawn out, and that latter fact arises from this 
that before the county court judge there was no evidence 
whatever as to the application of the moneys which the 
bank paid to the debtor. If any part of those sums went to 
the relief of the estate—I do not say it is the fact—the bank 
could not be compelled to pay the whole of the money paid 
in to the trustee, but the trustee could only claim that amount 
diminished by the extent to which the estate had benefited 
by the payments to the debtor. If such a point were to 
be raised it should have been raised in the county court, 
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and raised upon evidence which showed the true facts. It 
was not raised, and we have nothing to do with it. It might 
be that such an order would be a right one. It might be 
that the county court judge might have said: “ Applying 
the principle of fairness and honesty and honourable aealing, 
it seems to me that I ought only to give the trustee the amount 
which has been paid in as the debtor’s property, subject to 
deduction of the amount to which the estate has benefited.” 
It might have been so—I do not say whether it is so or not— 
but no such point was raised there, and no such point can 
possibly be raised here, because we have not the evidence 
before us of the facts upon which we could decide it. Really 
I do not think that a small point of that kind would have been 
the subject of an appeal by the bank to the Divisional Court 
and then to this Court. What they want to establish is that 
the proceedings under the receiving order having been stayed, 
and they not knowing of the receiving order, they are pro- 
tected in their transactions with the debtor. I agree with 
the suggestion made by one of my learned colleagues that if 
that be so, the natural result must be that all transactions by 
any person with the debtor during the stay of proceedings 
under the receiving order must also be protected transac- 
tions. What we are in substance asked to do is to alter the 
first proviso of s. 45 of the Act, which now runs in this way : 
“that the payment ... . takes place before the date of the 
receiving order,” so as to make it run: “that the payment 
. ... takes place before the date of the receiving order or 
within any period during which proceedings on the receiving 
order are stayed.” That to my mind is legislation. I do 
not think it is possible for us to do it. The Legislature has 
fixed the date of the receiving order, and not the date at 
which public notice of it is given as the date at which the 
trustee’s rights accrue, and I am not prepared to say that it 
is contrary to honourable and fair dealing and high-minded 
conduct to interfere with any transaction which has taken 
place during the stay of proceedings under the receiving 
order. I think, that from the point of view of that contention 
all dealings during the stay of proceedings must be protected, 
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and from that point of view Ex parte Rabbidge (1), to 
which we were referred, is of importance, although I 
do not think that case goes so far as was contended for. 
There no doubt a person who was neither the trustee 
nor the debtor was seeking to come into the bank- 
Tuptcy, and the decision to my mind is not in point 
with what we have to deal to-day. What there happened 
was that during the time there was a stay of the advertisement 
of the adjudication—the case being one under the Bankruptcy 
Act, 1869, where the adjudication was the point of time to 
be regarded, the receiving order not existing at that time— 
the purchaser had paid to the bankrupt before adjudication 
a deposit in respect of the purchase money of certain leasehold 
property ; the Registrar had held that as he had had no 
notice of the adjudication he could not be compelled to pay 
it over again to the trustee. The Court of Appeal disagreed 
with that decision and held that the money must be paid over 
again against the conveyance of the property agreed to be 
purchased. But then after the judgments had been delivered 
in that case James L.J., who was the learned judge who 
originated the doctrine of fair and right dealing, said (2) : 
‘It is much to be regretted that the advertisements of adju- 
dications are so often postponed. These delays are a source 
of great mischief. It may be very hard on a debtor, who has 
been adjudged a bankrupt, not to stay the advertisement 
of the adjudication, if he has a bona fide ground for appealing ; 
but, on the other hand, great hardship may be done to other 
persons if the adjudication is not advertised.” The learned 
judge, as I have said, was the originator of the doctrine of 
fair dealing. This case was not argued upon that ground, 
but he must have had it in his mind, and if he had thought 
that a mere stay of advertisement of the adjudication gave 
protection to all the transactions of the debtor during the 
stay he never could have said that great hardship may be 
done to other persons if the adjudication is not advertised. 

But what is stronger still to my mind is this, that after that 
decision, and after the great hardship which might have 

(1) 8 Ch. D. 367. (2) 8 Ch. D. 367, 372. 
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been inflicted by not advertising the adjudication had been 
pointed out, the Legislature passed the Bankruptcy Act, 
1883, and after that the Bankruptcy Act, 1914, and in each 
of those Acts left the position exactly as it had been before, 
with this qualification, that a receiving order was introduced 
in those two Acts as the point at which the rights of the 
trustee were to accrue, and it passed those two Acts without 
doing anything whatever to afford a protection now said to be 
the right of the person dealing with the debtor during the stay 
of the advertisement. Therefore on general principles the 
Legislature must be taken to have passed those subsequent 
Acts with these previous decisions before it, and that 
strengthens my opinion that it never intended to give this pro- 
tection in every case of a stay of advertisement. In this case 
there is a stay of proceedings altogether, but that makes very 
little difference. The stay of advertisement is the important 
point. There is just this difference, that if the proceedings 
under the receiving order were not stayed and the advertise- 
ment only were stayed, then there is the possibility that the 
Official Receiver acting as trustee of the estate might find 
out who the debtor’s bankers were, and might possibly give 
them notice. It may be that this is a point which has been 
overlooked by the Legislature. It may be that the pro- 
tection ought to be given to persons in the position of the 
bankers in this case. That is a matter for the Legislature to 
consider. We have no right to legislate and give protection 
that the Act does not give. It has been said that bankruptcy 
is the creation of statute, and that the decisions of the Courts 
have added fair-mindedness and high-mindedness to the 
actual words of the Acts of Parliament, but this to my mind 
is asking us to give a protection which can only be given 
by the Legislature, and it is for the Legislature to consider 
whether or not it will give it. 

That point being disposed of itleaves merely the facts of this 
particular case. If it cannot be laid down that persons in the 
position of the bank are always to be protected during the 
time when proceedings are stayed under a receiving order, 
then is there anything special in the facts of this particular 
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case which makes it right to give these particular bankers 
this particular protection? As to that the learned county 
court judge, a very experienced county court judge, and the 
Divisional Court, have seen nothing in the special cir- 
cumstances of this case to lead them to give that protection. 
I cannot see my way to differ from them. Really the only 
thing we have to consider is whether on the facts of this 
particular case are we prepared to say that the county court 
judge and the Divisional Court were wrong in saying that 
there was nothing contrary to fair dealing in the trustee 
claiming to enforce this right, and whether there is anything 
contrary to right and fair dealing in the Court enabling him 
to do so, because the Court has in fact granted a stay? In 
my opinion there is no reason to differ from the Court below 
on that point, and I think the appeal must be dismissed. 


SoruttTon L.J. This is a case of some importance and of 
some little difficulty. It is important for this reason. It 
is a very common practice now for the Court at the request of 
a debtor who wishes to appeal against a receiving order to 
stay its advertisement, and if the argument for the appellants 
be accepted in this case it appears to me that that would 
involve in the future the protection of all transactions 
entered into after the receiving order, and with persons 
ignorant of the receiving order, so long as the advertisement 
is stayed. It is a case of some little difficulty, because 
owing to the decisions of this Court judges sworn to 
administer the law and endeavouring to apply the law 
find themselves brought into a region which is not law, but 
ethics; a matter on which individual minds may easily 
differ. 

The facts in this case are very simple. One Wigzell had a 
receiving order made against him in the Edmonton County 
Court, and the county court judge at his request made an 
order not only staying its advertisement but also staying all 
proceedings. The result of that was that not only was 
Wigzell’s receiving order not advertised, but that a step which 
would probably have been taken if there were only a stay 
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of advertisement was not taken. Had there been only a 
stay of advertisement the trustee or Official Receiver would 
have ascertained who were the bankers of Wigzell and would 
have informed them of the existence of the receiving order. 
All proceedings having been stayed that step was not taken. 
In consequence Barclays Bank, with whom Wigzell had an 
overdrawn banking account, went on with that account for 
a short period, during which some 165l. of the bankrupt’s 
money was paid into it, and some 199/. was paid out. When 
Wigzell’s appeal was dismissed, the trustee said to Barclays 
Bank: ‘“‘ You have received 165]. after the receiving order 
was made; pay it to me; it is the property of the bankrupt, 
to which I am entitled.” To which Barclays Bank answered : 
“ But we have paid out 1991. on cheques of the bankrupt.” 
To which the trustee answered: ‘‘That transaction, after 
the receiving order, was invalid; you have received that 
property and you cannot set off payments which you 
ought not to have made in view of the fact that the money 
paid was not the bankrupt’s money but my money.” 

Now the decisions of this Court have established that though 
in law the money is the money of the trustee for the creditors, 
yet he may be restrained from enforcing his claim to it or 
retaining it if (and a series of phrases none of which are 
very definite have been used) it were not honourable—if 
it were not high minded—if it would be contrary to natural 
justice—if it would be shabby—if it would be a dirty trick 
for him to retain it—or to take perhaps the most temperate 
statement of the principle, which I find given by Buckley L.J. 
in In re Tyler (1) and cited with approval by Atkin L.J. in 
Thellusson’s Case (2): “‘ Assuming that he (the officer of the 
Court) has a right enforceable in a Court of justice, the Court 
of Bankruptcy or the Court for the administration of estates 
in Chancery will not take advantage of that right if to do so 
would be inconsistent with natural justice and that which 
an honest man would do.” I desire to say very respectfully 
that it seems to me that when we have got into this atmosphere 
we have reached a region of uncertainty. Atkin L.J. says 

(1) [1907] 1 K. B. 865, 873. (2) [1919] 2 K. B. 735, 762. 
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in Thellusson’s Case (1) that it may be difficult to find 
out honesty but it can be done. Of course there is the old 
saying that it may be difficult to define an elephant but you 
will know one when you see one; and perhaps a number of 
people seeing an elephant may all agree that it is an elephant, 
but a number of people looking for honesty easily find quite 
different things, and yet all may be perfectly honest and 
high-minded in differing in their views of morality upon a 
particular transaction. I entirely agree with Salter J. in 
this case that it is very difficult to call upon judges, who may 
be assumed to know the law, to lay down standards of high- 
mindedness or honour as to which perfectly honest and 
honourable persons may take entirely different views. 
However, there are the decisions, and this Court, accepting 
the principle as laid down (although certainly, as far as 
I am concerned, not all the dicta that have been used in 
some of the cases), will endeavour to apply the principle. 
Now the principle was first laid down in two cases of 
payments made in mistake of law: Hx parte James (2) and 
Ex parte Simmonds. (3) There of course the foundation of 
the principle was laid by saying that a trustee was assumed to 
know the law, and that he was therefore assumed to receive 
money that he knew he ought not to receive and retain, 
and that the Court would not allow its officer to keep money 
which he must be taken to have known he ought not to have 
received. The principle was enlarged in Jn re Tyler (4) and 
in In re Hall.(5) In the first case there was a claim to the 
benefit of the money under a policy of insurance as to 
which the trustee was taken to have known that some 
third person would pay the premium. It was argued that 
the principle which had been laid down applied only to 
payment in mistake of law. The Court extended the 
principle and said, using very general language, that it also 
covered the case of taking advantage of payments made 
by a third person and not giving credit for them. In 


(1) [1919] 2 K. B. 735, 764. (3) 16 Q. B. D. 308. 
(2) L. R. 9 Ch. 609. (4) [1907] 1 K. B, 865. 
(5) [1907] 1 K. B. 875. 
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In re Hall (1) the Court were confronted with this position. 
that a secured creditor thinking to help his security had 
paid a composition to certain creditors of the bankrupt 
whose claims on the bankrupt’s estate were thereby reduced 
and when the secured creditor realized his security he 
desired to add to it the sums by which he had reduced 
the claims on the estate of the bankrupt. The trustee had 
nothing to do with the matter, which was entirely the action 
of the secured creditor. The Court there said that there was 
nothing contrary to high-mindedness in the trustee saying : 
“Give me the balance of the proceeds of your security after 
you have satisfied your claim. It is quite indifferent to me 
that you have in fact reduced the claims on the bankrupt’y 
estate by paying sums to the creditors who have therefore 
smaller claims on the estate,’ and the Court saw no difficulty 
whatever in the trustee making that claim. Then lastly came 
In re Thellusson (2),in which after the receiving order had been 
made a person lent to the debtor a sum of money to pay off 
a pressing creditor. It was found that neither the debtor 
nor lender actually knew that the receiving order had been 
made, although the debtor did know that a bankruptcy 
petition had been presented against him and that the hearing 
had been fixed for the previous day, but he had not taken 
sufficient interest in the matter to attend the hearing of the 
petition. In that case the Court said that inasmuch as if the 
debtor had known of the receiving order it would have been 
dishonourable of him to receive the money, the trustee ought to 
be directed to refund it. I think that case went a good deal 
further than any case had gone before, and that some of the 
dicta in the judgments go very much further. I reserve 
to myself full liberty to consider some of those dicta if that 
case should come before the Court of Appeal for consideration 
in a case which raises the same point. Now in all these 
cases there was an application by the Court of the principle 
to which I have referred, as stated by Buckley L.J., and 
in my view the application of the principle to the particular 
facts by any particular Court does not bind the Court as to 
(1) [1907] 1 K. B. 875. (2) [1919] 2 K. B. 735. 
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its application in any subsequent case, but each Court taking 
the principle as laid down has to consider whether on the 


facts of the particular case before it, the action of the 


trustee does or does not infringe that principle. In my 
opinion when the Court is considering the application of 
the principle as a Court of Appeal in a matter of intricacy 
and difficulty like this, where the vague language used makes 
it very easy to take different views, it should not- interfere 
with the action of a Court below which has tried to apply 
the principle, unless it is clearly satisfied that the view of 
the Court below is erroneous. 

Now in this case we have a certain amount of guidance 
from the provisions of the Act. When the receiving order is 
made under s. 18, the property of the bankrupt is to become 
divisible amongst his creditors and is to vest in the trustee. 
What property of the bankrupt? We find that in s. 38: 
“ All such property as may belong to or be vested in the 
bankrupt at the commencement of the bankruptcy.”’ What 
is the commencement of the bankruptcy ? We turn to s. 37 
and there find that the bankruptcy of a debtor is to be 
deemed to commence at the time of the act of bankruptcy 
being committed on which a receiving order is made against 
him. Obviously therefore it appears that, a receiving order 
being made on a particular date, and that date relating back 
to a much earlier date, there will be a series of transactions 
between the date of bankruptcy and the date of the receiving 
order in which persons will have dealt with the bankrupt 
without knowing that he is going to be made a bankrupt, 
and one would have expected the Act to have provided 
whether any protection should be given in such cases. We 
find accordingly in s. 45 that nothing in the Act is to invalidate 
certain payments by the bankrupt to his creditors or transac- 
tions of that kind, provided that both the following conditions 
are complied with, (1.) that the payment takes place before 
the date of the receiving order, and (2.) that the person to 
whom the payment is made has not at the time the payment 
is made notice of any available act of bankruptcy committed 
by the bankrupt before that time. The Legislature has 
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therefore expressly laid down those two conditions as giving 
protection to persons dealing with the bankrupt during the 
doubtful period of bankruptcy. It is quite clear that between 
the dates of the receiving order and the advertisement there 
will always be some interval of delay. The Act has not 
provided for that event at all, although it must always happen, 
because the advertisement of the receiving order will always 
be two or three days later than the date of the receiving 
order. 

Further at the time when the Act of 1914 was passed the 
practice of the Court as to staying advertisements was per- 
fectly well known and well recognized, and the Legislature, 
with that practice before it, either by omission or intention- 
ally, has not thought fit in any way to alter the language 
by which the date of the receiving order was fixed as the 
crucial date. With that statutory provision made in 
reference to a perfectly well known practice, can one 
possibly say that a trustee is not high-minded or is not 
honourable in acting upon the statutory provisions that he 
finds clearly set out before him? Can one say that the 
Legislature itself is not honourable or high-minded because 
it did not insert a provision dealing with this set of facts 
which must occasion hardship to some persons? As has 
been pointed out by the Master of the Rolls, James L.J., 
the founder of the principle, expressly pointed out in Hx parte 
Rabbidge (1) that a stay of advertisement may cause con- 
siderable hardship to third parties ignorant of the existence 
of a receiving order. The view that the Court below and the 
county court judge have taken in this case is that in 
endeavouring to apply the principles laid down by the Court, 
they find it impossible to say that a trustee who acts upon 
this express statutory provision is guilty of any conduct 
which is not honourable or high-minded, or which is shabby, 
or which comes within any of the adjectives which have 
been used in laying down the principle. 

On the best consideration I can give to the matter, the 
appellants have not satisfied me that the judges below were 

(1) 8 Ch. D. 367, 372. 
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wrong in coming to that conclusion. On the contrary I 
think they were right, and I am very much impressed by what 
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Divisional Court is wrong. Whether the state of things 
existing in this case must always arise to some extent in other 
cases and requires a remedy, is a matter which must be 
considered in two quarters. First of all I think the Court 
must consider whether it is continuously going to be lenient 
to the desire of debtors not to come prominently into public 
‘view as bankrupts. When it is pointedly brought to the 
Court’s attention. that the effect of staying an advertisement 
of a receiving order, while it may benefit the debtor, may 
inflict injury on third persons, it is a matter for the Court 
to consider whether they can impose any limitations on 
the stay of advertisement, or any terms upon the debtor. 
Frequently it seems to me that to impose a term on the debtor 
that he shall not part in any way with his property during 
the stay of advertisement will be to defeat one of the objects 
he has in asking for the stay where he hopes by negotiation 
to realize some of his property and pay off all his debts. On 
the other hand it will be a matter for Parliament to consider 
whether they did intentionally use the language which they 
have used, or whether they omitted to consider the possi- 
bilities which might result from a stay of advertisement after 
a receiving order. That is a matter not for this Court but 
for Parliament in its wisdom. 

For these reasons I am unable to agree with the argument 
of the appellants that the decisions below were wrong, and 
I think this appeal should be dismissed. 


Youncer L.J. I am of the same opinion. It would 
not I think be possible in this case to accede to the argument 
of the appellants without in effect repealing, so far as this 
. bankruptcy is concerned, one of the most important pro- 
visions of the Bankruptcy Act, 1914. Sect. 45 provides that 
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protection shall be given in respect of “‘(d) Any contract, 
dealing, or transaction by or with the bankrupt for valuable 
consideration,” provided, amongst other things, that the 
contract, dealing, or transaction takes place before the date 
of the receiving order. If the contention of the appellants 
in this case is to prevail, the result must be that every 
contract, dealing or transaction by or with this bankrupt 
for valuable consideration is to be protected even although 
it takes place after the date of the receiving order; and 
that, because it is conceded by Mr. Hogg that there is in 
relation to the transactions between the bank and this 
bankrupt, taking place after the date of the receiving order, 
no circumstances which would not equally apply to any other 
transaction of the bankrupt with any person other than the 
bank between the date of the receiving order and the date 
of its advertisement. The effect, therefore, as I have said, 
of acceding to the argument on the part of the appellants 
would be that, so far as this bankruptcy is concerned, this 
Court would in substance be ignoring that necessary con- 
dition for protection which is imposed by s. 45 of the Act. In 
other words, this case appears to me so far to be exactly 
within the class of cases referred to by Davey L.J. in In re 
Clark (1) in which, as he said, it would be very reasonable 
in accordance with a well-recognized principle of equity that 
such a transaction as that which took place between the bank 
and the debtor in this instance should be protected by statute. 
But it has not so far been protected by statute, subject to 
the consideration with which I will deal in a moment. If it 
is to be so protected, that is for the Legislature and not for 
the Court. 

I would, however, wish to say this, with regard to the 
order which has been made by the county court judge 
and affirmed by the Divisional Court. By virtue of that order 
the bank is directed to pay to the trustee all sums paid by the 
debtor into his banking account between the date of the 
receiving order made by the county court judge and the 
date of its advertisement. I agree it is not for us to insert 

(1) [1894] 2 K. B, 393, 411. 
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in that order any provisions which might be appropriate 
for the protection of the bank, in relation to the actual appli- 
cation by the debtor during the same period of the moneys 
so paid in. I say that because no evidence was adduced in 
the county court, nor are there any materials before us which 
would enable us to amend the order in that direction. But 
I desire, so far as I myself am concerned, most plainly to 
say that while I recognize that we are not at the moment 
in a position to give any directions on that subject or to make 
any order with reference to it, the affirmation by this Court 
of the order of the county court judge and of the Divisional 
Court does not, in my view, in any way preclude the bank 
at any subsequent period in this bankruptcy from claiming 
the right, by a proper application to trace into the pockets 
of persons who, but for the payments to them would have 
been creditors in the bankruptcy, the sums so paid to them 
out of the banking account which the bankers have now 
to restore to the intent that the bank may stand in the shoes 
of those persons so paid and receive from the trustee in 
bankruptcy the dividend to which but for that payment 
they would have been entitled. It cannot be the right of a 
trustee in bankruptcy at once to take the money which he 
is now taking from the bank and at the same time deprive 
the bank of the benefit of any advantage that has already 
accrued to the estate by the application of that money by 
the debtor. But, as I have said, that is not the question 
which is before us on this application, nor are there any 
materials on which we can make a suitable order with 
reference to it. So far as I am concerned the bankers are in 
no way prevented or prejudiced by the present order from 
making or succeeding on any such application if at a later 
stage they think fit to make it. 

But it is said that the bank, although unable to bring 
themselves within the protection of the terms of the Act 
of Parliament, are entitled by a proper application of the 
principle first enunciated in Ex parte James (1) to be relieved 
of the order which has been made against them. It is 

(1) L. R. 9 Ch. 609. 
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contrary, it is said, to natural justice, or to use a less high 
sounding phrase, it is unconscionable on the part of the 
trustee or on the part of the Court to allow the trustee to recover 
this money from the bank in view of the circumstances in 
which the bank have already paid it away. Now speaking 
for myself I am not one of those prepared to be unduly 
critical of the principle laid down in Ex parte James (1) when 
properly applied. It would, I think, be lamentable if the 
Court were not free to resort to that principle and 
apply it in proper cases, and it is to my mind owing to the 
necessity of leaving to the Court in such cases the power so 
to do for the first time exercised in Hx parte James (1), that 
it has not been thought fit in any subsequent Act of Parliament 
to withdraw it. But I agree fully in thinking that as a matter 
of prudence the Court is well advised to exercise this power 
only in clear cases, and, although I should be the last to seek 
to fetter its exercise by any words of limitation, I think, 
avoiding the language of metaphor, that it may not be unwise 
to say that whether or not it may be exercised in other cases 
the Court should certainly be slow to refrain from exercising 
it in a case, in which, in the words of Lindley L.J. in In re 
Carter and Kenderdine’s Contract (2), good sense would be 
shocked if the Court were not empowered to do so. 

Now the circumstances in which with I think one exception 
this; as I conceive, useful jurisdiction has hitherto been 
exercised have been that the trustee in bankruptcy either 
of his own motion or acting under the direction ot the Court, 
and, in each instance, having in view the benefit of the general 
body of creditors has entered upon a transaction which it is 
considered it would in the event be unconscionable for him to 
insist should be carried out strictly in accordance with the legal 
rights which the trustee under it possesses. Except in one case 
it has always been a feature that the transaction in question 
has in its origin been one initiated or approved in the interest 
of the general body of creditors. Now that cannot, in my 
opinion, upon the evidence before us, be affirmed here with 
reference to the order of the county court judge staying 


(1) L. R. 9 Ch. 609. (2) [1897] 1 Ch. 776, 781. 
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proceedings under the receiving order, and staying the adver- 
tisement, the action of the Court on which the bank’s claim 
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learned county court judge felt sufficient distrust of the 
correctness of the receiving order he had just made to justify 
a direction that it should not be published to the world until 
the Divisional Court had had an opportunity of considering 
whether it ought to have been made at all. It is just possible 
that when giving that direction the learned county court 
judge, unduly distrustful of himself, perhaps did not very fully 
consider the consequences the stay might have for persons 
dealing with the debtor between the date of his own receiving 
order and the future date at which peradventure the 
Divisional Court would affirm it. And I recognize that one 
result of the present decision will very probably be that, in 
future, directions staying proceedings under receiving orders 
and especially staying the advertisement of those orders 
will not be easy to obtain by debtors against whom they 
have been made whether in a Court of subordinate jurisdiction 
or in any Court. And for myself I regret that that may 
be a consequence of the order which this Court is now about 
to make. Because, while one need have no special tenderness 
towards persons properly adjudicated bankrupt or against 
whom receiving orders are properly made, still, on the 
principle that every man is deemed to be innocent until he 
is proved to be guilty, it would I think be unfortunate that 
any one to whom the stigma of bankruptcy ought not to 
attach should, by reason of the order which we feel compelled 
to make in this instance, be hereafter published as a person 
against whom a receiving order has been made when in the 
event a superior Court subsequently comes to the conclusion 
that such an order ought never to have been made. But 
it may be possible in the future so to safeguard these staying 
directions by exacting undertakings from the debtor which 
in relation to persons in the position of the bank here would 
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make them relatively or altogether innocuous. If this be not 
possible then it will be a question for the Legislature to 
consider how in proper cases persons with reference to whose 
liability to a receiving order there is a reasonable doubt 
can be protected from publication of that order until its 
appropriateness and justification have been finally established. 
Be that however as it may, the order of the Court here was 
not made, as I think, in the interests of the general body of 
creditors. As I have said, there is, I think, only one instance 
in which this benevolent jurisdiction initiated by Ex parte 
James (1) has been exercised of which that could not be 
affirmed and I do not think this ought to be another. The 
case to which I refer is In re Thellusson (2), which of course 
as a decision is binding upon this Court, although, as 
Scrutton L.J. has pointed out, it may well be that some of 
the observations made by the learned Lords Justices in the 
course of their judgments and not necessary for its actual 
result may hereafter properly be subject to reconsideration 
even in this Court. But one cannot look at In re Thellusson (2) 
without seeing that although the original transaction there 
was one not entered into by the trustee at all but by the bank- 
rupt there were circumstances in connection with the case 
which made it obligatory, if one may use the expression, 
upon the Court to apply this principle if it felt it was properly 
within its competence so to do. The circumstance of extreme 
aggravation in that case which would have been left entirely 
unremedied had the Court not seen fit to make the order 
it did make was this, that the money which had been paid 
after the receiving order to the bankrupt and which still 
remained intact and undisposed of by him, was money of a 
lender for which in that then existing bankruptcy he would not 
have been entitled even to prove, and the consequence to 
him would have been that that money paid by him to the 
bankrupt and still intact and undisposed of would have gone 
to discharge the debts of every creditor of the bankrupt, 
if one may use the expression, other than himself; he would 
have been relegated to the right of presenting a petition in a 
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subsequent bankruptcy, the assets of which would be 
only the surplus that remained after the creditors of 
the earlier bankruptcy had been paid twenty shillings in 
the pound out of his money—a shadowy right if ever 
there was one. Accordingly one need not be surprised 
that in that case the Court of Appeal were minded, be- 
lieving that they properly could do so, to extend the 
principle of the previous cases even to one where the 
transaction in respect of which the question arose, was a 
transaction not of the trustee either under or without the 
direction of the Court but was a transaction of the debtor. 
Now I think that the consideration given to In re Thellusson (1) 
in the arguments of both sides in this appeal has very 
clearly brought out the essential difference between applying 
this principle to a transaction initiated by the bankrupt him- 
self, not presumably in every case a person of the highest 
commercial morality, and a transaction initiated either by the 
trustee or the Court. In my view in considering the extent 
of this particular jurisdiction it is quite vital to distinguish 
between a trustee not insisting or the Court not permitting 
him to insist on all the legal consequences of, on the one 
hand, a transaction initiated by himself or by the Court in the 
interests of the general body of creditors and on the other 
hand a transaction initiated by the bankrupt. In the first 
case the creditors are the constituents of the trustee throughout, 
and as they are entitled to benefit by the transaction, so it 
does not seem to be wrong to say that they shall take it as it 
honourably is no more and no less. But in the second case 
the bankrupt has no constituents—that is to say, the transac- 
tion is initiated by him presumably in his own interests alone— 
and it is not obvious that a creditor with whom that transac- 
tion has been carried out and is complete, even one who in 
relation to it may have been tricked by the bankrupt, has any 
equity at all as against the other creditors of the same 
bankrupt, who may all have been equally tricked, merely 
because in his case the proceeds of the transaction can be 
traced amongst the bankrupt’s assets, and in the other cases 
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they cannot. Accordingly it does appear to me that while 
In re Thellusson (1) is a decision binding upon us the 
general extension of this principle to transactions initiated 
by the bankrupt as distinct from transactions initiated by 
the trustee is one which in future cases will have to be 
very jealously guarded, and as I have said this is not, 
in my judgment, one of these cases to which it should be 
applied. 

While, however, I have said what appeared to me to be 
permissible with regard to In re Thellusson (1), in order that 
I may not thereby be supposed to manifest any dislike of 
this principle I should wish to comment upon another case 
in which it arose—namely, In re Stokes (2)—where the learned 
judge refused to apply it to the facts that he had before him. 
Speaking for myself I wish to say that if that was a case in 
which it was necessary for the executrix of the debtor to 
invoke this principle at all—and I very much doubt it—I 
should myself have thought that having regard to the cir- 
cumstances it was one in which the Court should have had no 
hesitation at all in applying it. The facts stated quite shortly 
were these: The debtor having no means whatever except 
those which had passed to his trustee in bankruptcy was 
paid by the trustee a salary in respect of services rendered 
by him to the trustee in connection with the administration 
of the estate. He had no property other than that salary. 
Instead of applying the whole of the salary in his day to day 
maintenance, or if you like in junketing or extravagance, 
he set apart a portion of it and paid premiums upon a policy 
of insurance taken out by him on his own life, obviously in 
order that the policy moneys might, as they did, become 
available for his widow after his decease. Those payments 
were continued by the debtor for I think about two or three 
years while the bankruptcy still continued. In 1883 the 
bankruptcy came to an end and the trustee was discharged, and 
from that date until the date of his death in 1917 the debtor 
continued out of his own money to pay the premiums upon 
the same policy, and in 1917, between twenty and thirty years 
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later, he died, and the policy moneys became payable. They 
were left by his will to his widow, and she claimed them from 
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for the purpose of claiming them. I should have thought 
myself, in the first instance, that any money applied by a 
bankrupt out of a salary paid to him by the trustee for 
services rendered and his only property, was as much his 
own and remained as much his own whatever he did with it 
as if he never had been bankrupt at all. But even if we 
were to carry the case not quite so far as that, I certainly hope 
the decision will not be allowed to discourage other judges 
who have similar facts brought before them from applying to 
these facts what in relation to them would be the most 
salutary principle of Hx parte James.(1) In my view if 
In re Stokes (2) ever comes before this Court for review of 
the principle on which it proceeded, it will require to be very 
carefully considered whether it can be justified. 

I return to the point with which I commenced. This 
particular case involved, as it appears to me, a repealing, 
so far as this bankruptcy is concerned, of an essential con- 
dition of s. 45 of the Act, under circumstances which do not 
attract this particular equitable jurisdiction first laid down in 
Ex parte James. (1) I recognize that there has been disclosed 
in this case a lacuna in the Act which it may seem well to 
the Legislature to fill up by appropriate amendment. I 
would also point out that a similar lacuna in the Act was 
disclosed by the decision of this Court in In re Gunsbourg (3), 
the effect of which was to make it clear in the particular 
circumstances of that case that the statement of 
A. L. Smith L.J. in In re Carter and Kenderdine’s Contract (4), 
that it is contrary to all the provisions of the bankruptcy 
law that bona fide purchasers for value should have their 
title impeached by what they have done in good faith is not 
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universally true. It may be that those who have to consider 
these matters, if they think it right to propose the intro- 
duction into the statute of amendments in respect of the 
subject raised by this appeal, may at the same time take 
the opportunity of considering whether the Act may not 
also be made more strictly. just to persons in the position of 
those whom the decision in In re Gunsbourg (1) has shown 
are at present left unprotected. 
T am of opinion that the appeal should be dismissed. 


Lorp STERNDALE M.R. I agree with what the Lord Justice 
has said, that this decision does not preclude the bank, if 
they think fit, from making an application in proper form 
for a reduction of the amount claimed by reason of the 
bankrupt’s estate: having benefited. I do not say what 
the result of such an application may be. 


Appeal dismissed. 


Solicitors for bank: Beckingsale & Co. 
Solicitors for trustee: Woolfe & Woolfe. 


(1) [1920] 2 K. B. 426, 
W. I. C. 
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